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TREATISE 


on  THE 


PRINCIPjLES  and  PRACTICi: 


OF    THB 


HIGH  COURT  OF  CHANCERY, 

UNDER  THE  FOLLOWING  HEADS : 


r.  0QMMO19  LAW  JURISDICTIofi. 
IL  EQUITT  JURISDICTION. 


n.    STATUTORY  JURISDICTION. 
IV.  SPECIALLY  DELEX3ATED  JURIS- 
DICTION. 


EidHciBvenUahiinmm  exeudereiigmiHu 


BY  HENRY  MADDOCK,  ESQ. 

OF  LIHCOLN'S  inn,  BABJU8TE&  AT  LAW. 


THIRD  AMERICAN, 

FROJH  THE  LAST  LOJ^DOJf  EDITIOJ^. 

Wrnth  tlte  lamMmi  of  tbe 

PRINCIPAL  AMERICAN  DECISIONS  IN  CHANCERY, 

UPON  THE  PLAN  OF  THE  ORIGINAL  WORK. 

BY  THOMAS  HUNTINGTON,  ESQ. 

COUNSELLOR  AT  LAW. 


IN  TWO  VOLUMES. 
VOL.  IL 

HARTFORD, 

OLIVER  D.  COOKE  ^  CO. 

1827. 


DISTRICT  OP  COJfJ^CTKXJT,  u. 

Bb  it  Rimbmbiies,  That  on  the  Bineteenth  day  of  June,  in  the  fifty-first 
Xm  8a  year  of  the  Indepeudence  of  the  United  States  of  America,  Otivn  D.  Coon 
A  Co.  of  the  aaid  District,  have  deposited  in  this  office  the  title  of  a  Book, 
the  right  whereof  they  claim  as  Proprietors,  in  the  words  following,  to  wit :  **  A  trea- 
tise  on  the  principles  and  practice  of  the  High  Court  of  Chancery,  nnder  the  fbllow* 
ing  heads  :  1.  Cmnmon  Law  Jarisdiction.  2.  Equity  Jurisdiction.  3.  Statntory  Jorii- 
diction.  4.  Specially  delegated  J  arisdiction.  Et  iUicU  venis  abstmsum  exeuderet  ipiemm 
By  Henry  Maddock,  Esq.  of  Lincoln*s  Inn,  Barrister  at  Law.  "With  the  addition  of 
the  principal  American  decisions  in  Chancery,  apon  the  plan  of  the  original  work.  By 
Thomaa  Hontington,  Escj.  Counsellor  at  Law.** — ^In  conformity  to  the  act  of  Congresc 
of  the  United  States,  entitled,  "An  act  for  the  encouragement  of  learning,  by  secu- 
ring  the  copies  of  IMhps,  Charts  and  Books,  to  the  authors  and  proprietors  of  such  co* 
pies,  during  the  times  therein  mentioned.*' — And  also  to  the  act,  entitled,  "  An  act 
supplementary  to  an  act,  entitled  "  An  act  for  the  encouragement  of  learning,  by  se- 
cunng  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such 
copies  during  the  times  therein  mentioned,'  and  eitendins  the  benefits  thereof  to  the 
arts  of  designing,  engraving,  and  etching  historical  and  other  prints.** 

JNO.  BEACH,  Cierk  qf  the  District  qfOmneeticut. 
A  tme  copy  of  Record,  examined  and  sealed  by  me, 

jNO.  BEACH,  C^erJfc  of  the  DittricttfOmnecticvt. 
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TREATISE,  <&c 


LEGACIES. 


^FTER  the  payment  of  Debts^  the  next  duty  of  aa  Executor 
consists  in  the  payment  of  Legacies. 

The  principle  on  which  a  Legatee  is  permitted  to  file  a  Bill 
in  Equity  against  an  Executor  is  sometimes  said  to  be  founded 
on  the  right  to  a  discovery  of  Assets  (a)  ;  but  the  better  opinion 
seems  to  be,  that  it  is  a  consequence  of  the  doctrine,  that  an 
Executor  is  a  Trustee  (6).  It  is  not  a  pure  trust,  otherwise  the 
Ecclesiastical  Court,  or  Courts  of  Common  Law,  could  never 
fiare  been  applied  to  for  relief  in  legatory  cases. 

In  very  early  times  there  appear  to  have  been  Suits  in  the 
Coort  of  Chancery  for  the  recovery  of  personal  ^Legacies ;  [*2 
i$ke  Lard  Chancellor  Egerton  was  of  opinion,  that  the  Ecclesias* 
iical  Court  was  more  proper  to  give  relief  in  such  cases,  and 
sometimes  he  would  send  rarties  thither ;  but  if  the  Defendant 
answered  the  Bill,  and  took  no  objections,  be  would  then  hear 
the  cause  (c).  The  assertion,  therefore,  that  in  the  time  of 
LordMjUingham  the  Court  of  Chancery  began  to  exercise  a  Ju- 
risdiction iu  respect  to  Legacies  (d)  is  not  quite  correct.  Cer- 
t^n  it  is,  however,  that  in  LordJ^ottinghanys  time  an  Executor 
was  considered  as  a  Trustee  ;  and  the  opinion  then  prevailed, 
fliat  a  Legatee  is  entitled  to  bring  his  Bill  in  Equity  against  an 
EzecQtorfor  his  Legacy,  upon  the  foundation,  that  the  office  of 
Executor  is  a  Trust.  An  Executor  is  also  considered  as  a  Trus- 
tee in  certain  cases  for  the  next  of  Kin  («)  ;  and  the  same  doc- 
trine of  Trusteeship  has  been  extended  to  an  Administrator^  who 
is  also  considered  as  a  Trustee  for  the  Parties  entitled  to  Distri- 
bution (/). 

(a)  Keileyr.  Monk,  3.  Ridgw.  P.  (c)  Nurse  y.  Groom,  M.  9  Jac.  ci- 

C»tte.  Harrison  ▼.  Buckle,  1  Str.  tea  in  Introduction  to  Prac  of  Chan- 

83^ ;  sod  see  2  Atk.  963.  Jesus  ColL  eery,  p.  50. 

▼.  BtooD,  Ambl.  65.    Tomlinson  v.  {a)  In  Deeks  and  Strutt,  5  T.  R. 

Gilly  Ambl.  331.    Bisbop  r.  Church,  699. 

3  Tes.  106.  (e)  I  P.  Wms.  544.  Toller  on  £x- 

(6)  Wind  T.  Jekyll,  1  P.  Wms.  ecutors,  p.  480,  and  see  post. 

57S;  and  see  7  Vcs.  197.  if)  \  Vera.  138, 4. 

Vol.  n.  2 


2  EQUITY  JURISDICTION. 

After  some  straggle,  it  seems  now  to  be  exclasivelj  deter- 
mioed,  that  a /7<*cuniary  Legacy,  though  asseDted  to  by  the  Ex- 
ecutor, (it  is  difierent  as  to  a  specific  Legacy  assented  to)  (g) 
cannot  be  recovered  in  a  Court  of  Common  Law  (A)  ( I )  because 
that  Court  cannot,  like  Courts  of  Equity,  oblige  a  Husband,  sa- 
3*]  ing  for  a  Legacy  in  right  of  his  Wife,  to  make  a  Settlement  ;* 
a  reason,  it  may  be  remarked,  which  only  extends  to  that  par- 
ticular class  of  Legacies. 

The  Ecclesiastical  Court  has,  as  to  Legacies,  a  concurrent 
Jurisdiction  with  Courts  of  Equity  (t) ;  but  the  latter  are  almost 
always  resorted  to  for  relief;  because  the  remedy  given  by 
them  is  more  eflectual  and  complete,  particularly  for  payment 
of  Creditors,  and  concluding  ail  Parties  by  the  Judgment  of  the 
Court  in  the  distribution  of  the  eflects  (k).  In  Courts  of  Equi- 
ty, Executors  may  be  compelled  tobring in  Money  acknowled- 
ged to  be  in  their  hands  (/) ;  and  may  be  obliged  to  give  secur- 
ity for  a  Legacy  payable  at  a  future  day  (m).  (2)  So  where  a 
Husband  claims  a  Legacy  in  right  of  his  Wife,  he  is  in  Equity, 
as  before  observed,  compellable  to  make  a  Settlement  (n)  ;  and 
Monies  due  to  infants  are  in  those  Courts  advantageously  laid 
out  and  secured :  in  all  which  the  Ecclesiastical  Court  is  defi* 
cient.  So,  likewise,  the  Ecclesiastical  Court  cannot,  in  any 
case,  compel  an  Executor  to  make  a  distribution  of  the  Residue 
amongst  the  next  of  Kin,  because  the  claim  upon  him  is  as  a 
Trustee  for  the  next  of  Kin,  and  that  Court  cannot  enforce  the 
execution  of  a  Trust  (o),  or  as  it  hath  been  said,  "  any  thing  in 
the  nature  of  a  Trust''  (p). 

Owing,  therefore,  to  the  deficiency  of  Jurisdiction,  Suits  for 
Legacies  are  seldom  brought  in  the  Ecclesiastical  Court ;  nor 
4*]  is  it,  it  seems,  an  answer  to  a  *Suitin  Equity  on  this  subject, 
that  a  Suit  is  commenced  in  that  Court  (o). 

A  Legacy  of  a  chattel  Interest,  whether  it  be  specific  or  pe<* 
cuniary,  does  not  vest  at  Law  until  the  Executor  assents  ;  but 
in  Equity  he  is  compelled  to  assent  (p),  and  will  be  decreed  to 
deliver  the  speciBc  Legacies  according  to  the  Will. 

If  in  a  Wiil  there  is  aJ  recital  of  a  Legacy,  but  no  Legacy  has 
been  previously  given,  it  is  sufficient  Evidence  of  an  intention 

ie)  Doe  V.  Guj,  3  East,  190.  (n)  See  ante,  1  Vol.  p.  480,  to.  and 

(h)  DeekB  v.  Stratt,  5.  T.  R.  690.  Anon.  1  At)c.  491. 

bright  and  Rutter,  2  Ves.  jun.  676,  (o)  Farrixig^ton  v.  Knigbtlj  1  P. 

overruliog^    Hawkes  ▼.    Saunders,  Wms.  559. 

Cowp.  283.    Atkins  ▼.  Hill,  Cowp.  fpJSAtk.  346. 

284  ;  and  see  what  is  said  in  Blount  (o)    See   Horrell  v.  Waldron,  1 

V.  Bestland,  5  Ves.  5 1 7.  Vera.  26,  which  was  a  suit  by  bm  Ex- 

U)  Franco  ▼.  Aivares,  3  Atk,  346.  ecutor  for  bis  security ;  but  the  prin* 

[k)  Redesd.  Tr.  PI.  110.  cipteof  the  decision  seems  to  justiiy 

I /)  Strangle  v.  Harris,  3  Bro  365.  the  passage  in  the  text, 

(m)  See  as  to  this,  ante,  1  Vol.  p.  (p)  Day  and  Trigg^  1  P.  Wms. 

219,  be.  287. 


1)  Vide  Boone  v.  Durandy  1  Des.  588. 
(2)  Vide  Lupton  v.  LuptoU',  2  Johns.  Cb.  Rep.  614. 
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to  give,  and  amountfi  to  a  Gift  ;  but  before  a  Legacy  is  thus  al« 
lowed  by  implication,  the  Court  must  see  very  clearly  that 
there  is  Dotbiog  in  the  Will  to  which  the  recital  can  re- 
fer (9). 

Ifa  Legacy  is  given  to  a  Person  under  a  particular  character) 
which  he  has  falsely  assumed,  and  which  alone  can  be  supposed 
the  motive  of  the  bounty,  the  Rule  of  the  Civil  Law  (r)  19 
adopted,  and  the  Legacy  iails  (5).  (1) 

If  a  doubt  be  entertained  as  to  a  figure  in  the  gift  of  a  Lega-* 
cy,  as  whether  it  be  a  J  or  8,  a  reference  will  not  be  made  to 
the  Master  ((),  but  an  Issue  will  be  directed  (u). 

Legacies  must  be  paid  m  the  Currency  of  the  Country  where 
the  Will  is  made  (x)« 

^Payment  of  a  Legacy  has  been  presumed  after  forty-four  [*5 
yean  (y)  without  demand  ;  so,  after  forty  years  (z)  ;  and  even 
aAer  twenty-five  years  (a);  but  all  the  cases,  it  is  said,  where 
that  presumption  has  been  admitted,  have  contained  circum* 
stances  from  which  the  presumption  might  arise  (6). 

Before  we  proceed  to  the  further  consideration  of  Legacies, 
it  may  be  proper  to  make  some  remarks  upon  Donations  causa 
mortis.  There  are  not  many  cases  on  this  head.  Donatio 
catud  mortis  is  not,  in  strictness,  a  Legacy,  but  in  the  nature  of 
a  L^acy  ;  and  it  is  not  necessary  to  be  proved  with  the  Testa* 
tor^B  Willf  but  it  operates  as  a  declaration  of  Trust  upon  the  Ex^ 
ecQtor  (c). 

Gifts  of  this  kind  are  not  good  unless  made  by  the  Party  in 
his  last  sicktiess  (d) ;  nor  unless  an  actual  delivery^  or  some* 

{q)  Smith  ▼.  Fitzgerald,  3  Ves.  and    ▼.  Martin,  3  Bro.  C.  C.  sa 
Bea.  7,  8.  (y)  Fotherby  ▼.  Hartridge,  t.  Vem. 


(r)Dip.  Lib.  34.  tit.  1. 1.  72.  s.  6.  20. 

Code,  Lib.  6.  tit  42. 1.  27.  Domat.  2  (z)  Jones  r.  Tuberville,  2  Yes.  jun. 

Vol.64.  11.  8.  C.  4Bro.C.  C.  115. 

J$)  Kennell  r.  Abbott.  4  Ves.  802 ;  (a)  DiEon  y.  Dixon,  4  Bro.  C.  C. 

I  see  on  this  subject  Ambl.  756.  5lU. 

(t)  As  in  Masters  ▼.  Masters,  1  P.  (6)  Cooper  v.  Thornton,  3  Bro.  C. 

Wma.  4tl.  C.  96. 

(11)  Korman  y.    Morrell,  4  Ves.  (c)  Miller  ▼.  Miller,  3  P.  Wms. 

710.  368.    LawsoD  f.  Lawson,  I  P.  Wois. 

>j   WaJlis   V.  Brightvrell,  2    P.  441  ;    and  see  the  remark  on  this 


w^. 


ms.  88.    Phippe  v.  £arl  of  Aog^le-  Case,  2  Ves.  jun.  111. 

I   P.  Wms.  696.    Saunders  ▼.  (d)  Miller  y.  Miller,  3  P.  Wms. 

Drake,  2  Atk.  465.  Pierson  y.  Gar-  357.    BlouDt  y.  Burrovr  1  Vea.  jun. 

nett,  2  Bro.  C.  C.  41,  2,-47 ;  but  see  546. 
as  to  this  Case  10  Ves.  334.  Malcolm 


(1)  Thourii  the  name  of  the  legatee  is  vrholly  mistaken,  as  Cornelia 
Tiompmm  lor  Caroline  Tkatnatt  yet  the  bequest  is  good  ;  and  the  intention 
of  the  testator,  and  the  misnomer  being  satisfactorily  shewn,  the  legacy  will 
be  ordered  to  be  paid  to  the  person  intended.  Thomoi  y.  SUvem^  4  J<rfio8. 
Cb.  Rep.  607. 

And  where  a  father  was  the  nominal  legatee,  and  his  son  war  the  real  ob- 
ject of  the  testator's  bonnty,  it  was  resolyed,  that  the  father  should  take  the 
kfacj  as  trustee  fbr  the  son.    Tuytor  r.  James,  4  Des.  I . 


5  EQUITY  JURISDICTIOiN. 

tbiDg  tantamouDty  is  made  of  the  thing  by  the  Party,  or  by  ht8 
order  (e). 

If  a  Husband  upon  bis  deatb-bed  delivers  to  his  Wife  a  Purse 
of  a  hundred  guineas,  and  bids  her  apply  it  to  her  own  use,  this 
is  donatio  causa  mortisy  and  effectual,  and  will  not  go  to  tb^  Ex- 
ecutors or  Administrators  of  the  Husband,  if  there  is  sufficient 
to  pay  Debts  (/). 

6*]  *  A  delivery  of  Receipts  from  Annuities  (South* Sea  An- 
nuities, for  instance,)  is  not  a  sufficient  delivery  to  effectuate  a 
donatio  causa  mortis  (g).  Such  a  Donation  of  Stock  or  Annuit- 
ies cannot  be  made  without  a  transfer,  or  something  tanta- 
mount (A). 

Delivering  the  key  of  a  Warehouse  (t)  or  of  trunk  (&),  is  con- 
sidered as  a  delivery  of  the  contents.  (1)  So  the  delivery  of 
Bonds  (/),  or  Bank  notes,  passes  them  ;  but  Bills  of  Exchange, 
Promissory  notes,  or  checks  on  Bankers,  are  said  to  be  incapa- 
ble of  being  the  subject  of  such  Donations  (fn),  they  being  only 
evidence  of  a  Contract  (n). 


In  the  construction  of  Legatory  Bequests,  it  appears  to  be  a 
rule,  borrowed  from  the  Civil  Law  (o),  that  where  the  terms 
used  in  a  Will  are  those  o(  recommendation,  or  precatory ^  or  ex- 
pressing hope  (/>),  or  that  the  Testator  has  no  doubt  (9),  if  the 
objects  with  regard  to  whom  such  terms  are  used  are  certain, 
and  the  subjects  of  Property  to  be  given,  are  also  certain,  the 
words  are  considered  as  imperative,  and  create  a  Trust  (r,)  un- 
7*]  less  the  Testator  shows  by  ^express  words,  or  necessary  im- 

(c)  3  P.  Wms.  368.    Ward  v.  Tur-  P.  Wms.  368. 

ner,  2  Ves.  442.  (m\  Toller  on  Executors,  182,  and 

(/)IP.  Wms.  441;  seealsoSP.  3P  Wms.  350. 2  Yes.  442.  4  Bro.  C. 

Wms.  356,  a  similar  case  ;  and  see  C  291. 

what  is  said  in  Ward  y.  Turner,  2  In)  2  Yes.  442. 

Yes.  441.  (0)  Yid.  Dig.  Lib.  30.  T.  1. 1. 115, 

(g)  Ward  and  Turner,  2  Yes  431 .  1 18,  de  verbis  precariis. 

(A)  Ibid.  444.  (p)  Harland  y.  Trigf^,  1  Bra  C.  C. 

(t)2Yes.  434.    Toller  on  Execu-  144. 

tors,  182.  (q)  But  see  Flanders  y.  Clarke,  1 

{k)  Ibid.  Prec.  Ch.  2  Yes.  441. 2  Yes.  9. 

Yes.  jun.  116.  (r)  Paul  r.  Compton,  8  Yes.  380. 

(/)  SneUgrore  v.  Bailey,  3  Atk.  Ealesy.  England,  2  Yem.  466.  Hard- 

214.  S.  C.  mentioned  2  Yes.  442  ;  but  ing  v.  Glyn,  1  Atk.  469.    Pierson  r. 

see  what  is  said  in  Miller  v.  Miller,  3  Gamett,  2  Bro.  C.  C.  45.  S.  C.  2 

(I)  Where  A.  on  his  death  bed,  directed  B.  to  go  into  his  field,  to  a  place 

Eomted  out,  and  take  a  sum  of  money  there  deposited,  and  in  the  erent  of 
is,  jS'«  death,  to  divide  it  among  A*s  children,  it  was  decided,  that  this  was 
not  a  donatio  eauua  mortU.  Wtndowt  ▼.  Mtchelly  I  Murph.  127.  But  it 
seems,  that  there  is  no  difference  as  to  the  delwery  of  the  thmg,  between  the 
case  of  a  donatio  causa  mortii  and  other  parol  gifts.  Whatever  acts  shew  a 
parting  with  the  dominion  is  sufficient,  whether  the  delivery  be  personal,  or 
by  direction  of  the  donor.    J^Dowell  v.  Jdurdock,  I  Nott  and  M'Cord,  237. 
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plication,  that  he  does  not  mean  to  take  away  a  discretion.  By 
the  subject  of  Property  being  certain^  is  meant,  where  the  whole 
Property  mast  remain  entire  during  the  life  of  the  first  person  ; 
for  where  any  power  is  in  that  person  to  diminish  the  amount, 
it  is  uncertam  (5).  Where,  therefore,  there  was  no  request  to 
settle  the  whole  Lands,  or  any  particular  part,  but  a  power  was 
left  in  the  Devisee  to  dispose  of^  sell,  or  give  away^  the  whole 
Estate  in  his  Life,  and  mdy  so  much  as  he  should  stand  seised  of 
at  his  death,  the  Testator  requests  he  should  settle,  no  Trust 
arises  in  favour  of  the  object  with  regard  to  whom  the  Trust  is 
made  (t).  But  where  a  Testator's  Will  was,  ^'  I  give  to^.  C. 
500/.  and  it  is  my  will  and  desire  that  she  may  dispose  of  the 
same  amongst  her  Relations  as  she  by  Will  may  think  proper,^' 
it  was  held  to  be  a  Trust  for  the  Relations  of  A,  C. ;  and  that 
the  500/.  was  well  bequeathed  by  ^«  C.  to  .her  Sister,  and  her 
SisCeHs  Children  (ii)«  So  where  a  Testator  expressed  his  will 
and  desire  that  one  third  of  the  principal  of  his  Estate  and  Ef- 
fects be  left  entirely  to  the  disposal  of  his  Wife,  among  such  of 
her  Relations  as  she  may  think  proper  afler  the  death  of  his  Sis-i 
ters,  this  was  held  to  be  a  Trust  for  her  next  of  Kin  at  the  time 
of  her  death,  she  having  made  no  disposition  {x).  But  *where  [*8 
a  Testator  devised  a  Freehold  Estate  to  his  Wife,  for  her  Life, 
and  then  directed  that  she  should  dispose  of  the  same  amongst 
the  Testator's  Children  b^  her,  at  her  decease,  as  she  should 
think  proper,  and  the  Wife  made  no  disposition  of  the  Estate,  it 
was  held  the  Children  took  no  Estate  under  the  Will,  but  that 
it  went  to  the  Heir  at  Law  (y)* 

A  Legacy  to  Relations  goes  to  the  next  of  Kin  (2),  for  the  ob- 
jects woald  be  too  numerous  under  a  larger  construction  ;  but 
where  a  Bequest  was  to  my  nearest  Relation,  that  carried  the 
Money  to  a  surviving  Brother,  in  exclusion  of  the  Children  of  a 
deceased  Brother  (a) 

Words  of  entreaty  in  a  Will  raise  a  Trust  although  there  is  a 
power  of  selection ;  as  where  the  Testator  entreated  the  Leg- 

Bro.  S36;    fidlowing    Harland  and  (x)  Birch  ▼.  Wade,  3.  Ves.  &  Bea. 

Trim  I  Bro.  C.  C,  i4'i,  and  Wyone  190. 

and  Hawkiiis,  ibid,  p.  p.  179.    Pash-  (y)  Crosaling^  r.  CrosaliDg,  2  Cox. 

nan  r.  Filliter,  3  Ves.  8.  Malim  v.  396.     . 

Kc^gliley,2  Ves.  jun.  333,  5S9.    At-  {z)  Anon.  I  P.  Wms.  327 ;  and  see 

kiw  and  Wright,  17  Yes.  225.   S.  C.  SpriDg  on  dexn.  of  Fitcher  v.  Biles, 

ooappeaL  Coop.  116.    Gary  y.  Ca-  in  the  note  to  1  T.  R.  118.  Green  r. 

ry,2Scb.  fr  Lefr.  p.  189.  Howard  1  Yes.  jnn.  31.  Wri|^tr. 

(f)>Miin  y.  Keighley,  2  Yes.  jun.  Atkyns,  Coop.   118.  Pope  y.  Whit- 

533.  comhe,  3  Meriy.  689 

(Q  Bland  y.  Bland,  2  Cox,  354,  and  (a)  Marsh  y.  Marsh,  1  Bro.  C.  C. 

Attoraejr-Generaly.  Hall,  1735,  men-  293.  Smith  y.  Campbell,  before  Mas- 

tiooed  2  Cox,  355.  ter  of  the  Rolls,  20th  June  1815. 

(«)  Forbes  ▼.  Ball,  3  Meriy.  437. 
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atee  to  leave  the   property  to  the  Children  or  GraDdcbiU 
dren  (6). 

We  shall  now  proceed  to  consider  the  doctrines  of  Courts  of 
Eqaity  as  to,  1.  Specific,  2.  Vested^  3.  Lapsed^  and^.  Condition" 
alj  Legacies. 

1.  Specific  Legacies  are  of  two  kinds ;  First,  When  a  partica* 
lar  Chattel  is  specitically  described,  and  distinguished  from  all 
other  things  of  the  same  kind  (c),  (l)  as  a  Bequest  of  a  sum  of 
Money  in  such  a  bag  ;  or  of  a  Bond  or  other  Security  ;  or  a  be-« 
9*]  quest  of  *Money  out  of  such  a  Security  (rf) ;  or  Money  in  Na- 
vy Bills  (e).  Secondly^  something  of  a  particular  species  which 
the  Executor  may  satisfy,  by  delivering  something  of  the  same 
kind,  as  a  Horse,  &c.  (/).  (2) 

The  first  kind  may  be  more  properly  called  au  individual 
Legacy,  and  if  the  thing  so  bequeathed  is  not  found  among  the 
Testator^s  etfects  it  fails  ;  or  if  given  tirst  to  A*  and  then  to  A. 
they  must  divide  it ;  and  if  it  is  disposed  of  in  the  Life  of  the 
Testator,  it  is  an  ademption  of  the  Legacy  {g). 

A  specific  Legacy  is  the  same  at  Law  and  in  Equity,  except 
in  the  circumstance  that  at  Law  any  alteration  is  an  ademption  ; 
but  it  is  not  so  considered  in  Equity,  where  it  is  merely  for  a 
partial  purpose  (h).  Of  ademptions  more  will  be  said  hereaf- 
ter. 

Specific  Legatees  have,  in  some  respects,  an  advantage  over 
those  that  are  pecuniary,  so  as  to  be  paid  in  toto'^nd  not  inaver« 
age,  on  a  deficiency  of  Assets  ;  but  in  other  respects  they  are 
distinguished  to  their  disadvantage  from  pecuniary  Legacies  {%)  ; 
for  if  Stock  specifically  given  be  sold  by  the  Testator,  or  being 
a  Lease,  he  is  evicted  ;  or,  being  Goods,  be  lost  or  burnt ;  or, 
being  a  Debt,  be  lost  by  the  Insolvency  of  the  Debtor  ;  in  all 

(6)  Prevost  v.  Clarke,  2   Madd.  Bro.  C.  C.  160.             v 

Rep.  45B  :  and  see  Broi7oev.  Hi^g^s,  (/]  Purse  v.  SnapliD,   1    Atk.  416, 

4  Ves.  708.     Rehearing,  5  Ves.  495  ;  417;  and  see  Simmons  against  Val- 

affinoed  on  Appeal  to  Lord  Chancel-  lance,  4  Bro  C.  G.  348. 

lor,  8  Ves.  561 ;  and  affirmed  on  Ap-  (g)  Ibid, 

peal  to  the  House  of  Lords.          ^  \fi)  Arnold  against  Arnold,  1  Bro. 

[c)  Purse  and  Snaplin,  1  Atk.  416.  C.  C.  430. 

\d)  LawsoQ  V.  Stitch,  1  Atk.  508.  (i)  AshtoQ  v.   Ashton,  3  P.  Wms. 

[e)  Pitt  against  Lord  Camelford,  3  385. 


(1)  Vide  TFarreny.  Wigfcdl^  3  Des.  50. 

(2)  Vide  Warren  v.  TFigfall,  3  Des.  50. 

A  bequest  of  20  negroes,  not  designated  by  name,  held  to  be  a  specifick 
lei(acy  of  the  second  class,  and  liable  to  abate  with  pecaniary  legacies. — 
Warren  y.  Wig/all^  ut  supra.  But  a  bequest  to  a  wife,  in  these  words,  **  I 
leave  her  the  wnole  property  she  brought  me  (except  two  negro  slaves,  John 
and  Maurice,)  to  her  and  her  heirs  forever,*'  was  held  to  be  specifick,  and 
protected  from  abating  with  the  pecuniary  legacies.    lb.  47. 

So,  a  bequest  in  these  words,  "  I  give,  devise  aod  bequeath  to  my  wife  t^. 
the  amiual  sum  of  300/.  sterling,  each  and  every  year  during  her  natural 
life,  in  order  that  slie  may  live  in  quiet  and  easy  circumstances,'^  and  which, 
with  other  legacies  given  to  her,  was  expressed  to  be  in  full  of  her  right  of 
dow^r,  was  held  to  be  specifick,  and  not  liable  to  abate,  even  in  favour  of 
other  specifick  leracies.  Loocock  v.  Ciarkson,  I  Des.  471 .  Vide  Stuart  v. 
Carsorvs  Exrt.  1  Des.  500. 
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these  cases  such  specific  Legatee  is  not  entitled  to  Contribution 
from  the  other  Legatees,  and,  therefore,  pays -no  Contribution 
towards  them  (ft).  The  Courts,  therefore,  lean  against  *con-  [*10 
struing  a  Legacy  to  he  specific  (/)  ;  (I)  since,  contrary  to  the 
probable  intention  of  the  Testator,  it  often  proves  a  hardship 
upon  the  specific  Legatee,  who  by  an  alteration  of  a  part  of 
the  Property,  may  find  nothing  that  answers  the  description 
(m) ;  and  it  often  proves  hard  also  upon  other  Legatees  where 
there  happens  to  be  a  deficiency.  It  is  a  rule,  therefore,  that 
DO  Legacy  is  to  be  held  specific  unless  clearly  so  intended.   (2) 

In  those  cases  of  demonstrative  Legacies,  where  a  sum  of 
Money  is  given  out  of  a  particular  Fund,  the  Court  is  always 
desirous  of  construing  it  as  a  general  Legacy,  and  the  particu- 
lar Fund  referred  to  only  as  that  out  of  which  in  the  first  place 
the  Testator  meant  it  to  be  paid  (n),  (3)  and  not  to  follow  the 
fate  of  that  particular  Fund  :  and  such  Legacies  are  considered 
as  specific  only  as  to  the  Legatee,  so  that  it  shall  not  abate  (o); 
but  whenever  there  is  a  Legacy  of  money  out  of  a  particular 
Fund,  unless  the  security  is  referred  to  only  as  the  most  conven- 
ient mode  of  paying  it  ont  of  the  Assets,  it  is  as  much  specific  as 
a  Legacy  of  a  Horse,  a  Cow,  or  any  moveable  chattel  (;>). 

The  Court  determines  upon  the  face  of  the  Will,  whether 
the  Legacy  is  specific  or  pecuniary,  and  does  not,  it  seems,  look 
into  the  account  of  the  Effects  to  see  whether  that  shall  be 
turned  into  a  specific  Legacy,  ^which  upon  the  face  of  the  [*l  I 
Will  is  to  be  taken  as  pecuniary  {q).  To  authorize  a  depart- 
ure from  the  words  of  the  Will,  it  is  not  enough  to  doubt  wheth- 
er they  were  used  in  the  sense  which  (hey  properly  bear,  but 
the  Court  ought  to  be  quite  satisfied  that  they  were  used  in  a  dif- 
ferent sense,  and  ought  to  be  able  distinctly  to  say  what  the 
sense  is  id  which  they  we're  meant  to  be  used  (r )• 

A  Specific  Legacy  vests  immediately  upon  the  death  of  the 


LiOBgand  Short,  I   P.  Wms.       {p)  Chaworth  v.  Beech,  4  Ves* 
;  and  see  2  Black.  Com.  p.  5\2,    566,  7 ;  and  see  Innes  v.  Johnsoo,  4 


fl)  £U»  against    Walker,   Ambl.    Ves.  556. 
310 ;    and  see  Webster  r.  Hale,  8       (o)  iDoes  r. 
Vm.4tS  SimnNmsarainstVallaiice,    Sed  vid.      Ft 


Johnson,  4  Ves.  673. 

against Vallance,  Seif' vid.      Fonoereau  ▼.  Pointz,  1 

4.  Bro.  C.  C.  349.  Bro.  C.  C  472,  and  Page  r.  Leapiog- 

(m)  See  Siblev  t.  Perry,  7  Ves.  well,  18  Ves.  463.    With  respect  to 

.599 ;  and  see  Asnbarner  t.  MHvuire,  Fonnereau  and  Pointz,  the  late  Mas* 

2  Bro.  C.  C.  108.  ter  of  the  Rolls  seems  not  to  ha^e  ap- 

(m)    See   EUis  against    Walker,  proved  of  the  decision,  for  in  Attor- 

Ambl.  310.  Chaworth  r.  Beech,  4  ney-General  r.  Grote,  3  Merir.  349, 

Ves.  56o.  Roberts  t.  Pocock,  ibid,  he  says,  <<  In  a  case  precisely  the 

150.  Coleman  v.  Coleman,  2  Ves.  same,  I  mieht  be  disposed  to  u>lloir 

jm.  639.  that  Precedent.'* 

(o)  Coleman  v.  Coleman,  t  Ves.  (r)  Attorney-General  t.  GroCe,  3 

inn.  64a  Menv.321. 


(1)  YwAe  CogMl  r.  CogdHly  3  Des.  373. 

(«)  Vide  WaiUm  t.  Walton,  7  Johns.  Ch.  Rep.  258.    Cegd^  r.  CogMI, 
w  raprv. 
(3T Vide  CogMl  ▼.  Cogdellf  ut  supra. 
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Testator,  and,  unlike  3,  pecuniary  Legacy,  carries  interest  from 
his  death  («)•     . 

Some  very  nice  distinctions  have  been  made  in  regard  to 
what  is,  or  is  not,  a  Specific  Legacy. 

Legacies  of  Stock  are  usually  considered  as  general  Lega« 
cies,  and  not  specific,  unless  there  is  any  thing  in  the  Will  to 
show  that  the  Testator  intended  to  confine  it  to  &e  Stock  he  has 
at  the  time  of  his  death  (t).  (1) 

In  some  cases  it  seems  to  have  been  considered,  that  where  a 
Testator  has  more  Stock  than  that  which  he  bequeaths,  the  Leg- 
acy is  specific ;  from  the  absurdity  of  supposing  that  the  Tes£- 
tor  did  not  give  out  of  what  he  possessed,  but  that  the  Execu- 
tors should  purchase  (ti) ;  but  in  a  subsequent  case  (x)  the  Court 
12*]  *held  there  must  be  something  more  than  Stock  enough  to 
make  it  specijic. 

If  a  Legacy  be  of  100/.  long  Annuities  Stock  (y) ;  or  ^^  of  mi/ 
Stock^^  (2),  or  "  in  my  Stock,'*^  or  ^^part  of  my  Stock^'^^  the  Leg- 
acy is  specific  ;  but  a  Gift  of  ''  1000/.  out  of  reduced  Bank  An* 
nuities,''  is  a  pecuniary  Legacy  (a) ;  and  so  where  there  was  a 
Legacy  of  Stock  in  the  4  per  Cent.  Consols,  a  Legacy  to  the 
same  Person  of  ^'  an  additional  sum  of  2,000/.  more  to  be  paid 
out  of  the  4  per  Cents.^'  was  held  to  be  2l pecuniary  Legacy  (b) : 
and  even  a  Bequest  of  ^'12,000/.  of  mj  funded  Property  to  be 
transferred^^  &c.  was  held  to  be  9^ pecuniary ^  and  net  a  specific 
Legacy  (c). 

Lord  Camden  was  of  opinion  (/),  that  if  a  sum  of  Money  be 
given,  500/.  for  instance, ''  due  on  a  Bond  from  A*'*^  the  Legacy 
is  not  specific  ;  Lord  Thurlow  held  differently  (g),  and  consider- 


(«)  Barrington  v.  Tristram,  6  Yes.  Aston,  MS.  Mich.  9  Geo.  2.  1735.  S. 

346.  C.  For.  152. 

(<)  Avelyn  v.  Ward,  1  Yes.   sen.  (a)  Kirby  r.  Potter,  4  Yes.  748  ; 

425.    Puree  7.  Snaplia  1  Atk.  414;.  but  see  Lord  £ldoD*s  expression  in 

and  see  Sleech  v.  Thorington,  2  Yes.  rwud  to  this  case  in  Dean  y.  Test, 

662,  £%.  9  Yes.  p.  154. 

(ti)  See  Ashton  v.  Ashton,  For.  (h)  Deane  v.  Test,  9  Yes.  146 ;  and 

152.  S.   C.  MS.  and  in  3  P.  Wms.  see  Peterborough  against  Mortlocke, 

384.    In  the  MS.  note  of  this  Case  it  1  Bro.  C.  C.  565. 

appeare  the  Testator  used  the  words,  (e)  Lambert  ▼.  Lambert,  1 1  Yes. 

''  his  stock,"  which  makes  it  a  clear  607 ;  and  see  Kirby  r.  Potter,  4  Yes. 

case.  752,  and  Sibley  v.  Perry,  1 1  Yes.  522. 

(x)  Simmons  aninst  Yallance,  4  Wilson  ▼.  Brownsmith,  9  Yes.   180 

Bro.  C.  C.  249.     Blackshaw  ▼.  Ro-  which  seem  to  overrule  Aston  y.  As- 

gers,  cited  4  Bro.  C.  C.  349.  ton,  For.  152  S.  C.  MS.                  « 

{yS  Attorney-General  v.  Grote,  3.  (/)  See  Attorney-General  v.  Par- 

Menr.  316.  kin,  Ambl.  566. 

(x)  See  Ashbumer  y,  M'Guire,  2  (^)  Ashbumer  against  M'Guire,  2 

Bro.  C.  0. 112;  and  see  Aston  and  Bro.  C.  G.  111. 


(1)  A  bequest  of  aU  the  testator's  right,  interest  and  property  in  90  shares 
of  the  bank  of  the  Uniied  Statesy  held  to  be  a  specifick  legacy.  WaUony. 
Walton^  7  John's.  Ch.  Rep.  258. 
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ed  the  distinctiou  as  too  slender;  but  Lord  Canidvih  Judgment 
has  since  been  sanctioned  (A). 

If  a  Testator  gives  Stock  which  be  does  not  possess,  "^the  [*  1 3 
Legatee  is  entitled  to  have  so  much  Stock  purchased  (t); 
nor  is  evidence  admissible  to  show  there  was  a  mistake  in  the 
Will  as  to  the  Fund  (A). 

It  is  observable  that  if  a  Legacy  is  given  of  so  much  Bank 
Stock,  it  does  not  pass  an  additional  capital  given  by  the  Bank 
subsequent  to  the  Will  and  before  the  Testator's  death,  in  re- 
spect of  the  Stock,  under  the  power  contained  in  the  56  Geo. 
3.  c.  96(/). 

A  Legacy  of  50Z.  for  a  Ring  is  not  a  speci&c  Legacy  (m)  ;  and 
if  Bank  Annuities  be  directed  by  Will  to  be  purchased  out  of 
personal  £state  it  is  considered  as  a  pecuniary  Legacy  (n). 

If  there  be  a  specific  Legacy  of  Bank  stock,  and  the  clause  of 
the  Will  giving  the  specific  Legacy  is  set  forth  to  the  Bank,  they 
will  take  care  of  the  Interest  of  the  specific  Legatee;  but  if 
that  is  omitted,  it  is  at  the  peril  of  the  Party,  and  the  Bank  trans- 
ferring to  the  Executor  would  stand  discharged  (o). 

2.  With  respect  to  vested  Legacies,  it  is  to  be  observed,  that 
the  Court  favours  the  vesting  of  Interests  (/>),  and  more  espe- 
cially of  a  residuary  Bequest,  in  order  to  prevent  an  Intestacy 
(g).  The  first  mention  of  the  doctrine  of  Legacies  vesting  or 
notj  appears  to  have  been  in  a  Case  in  the  Year  Book,  24th 
*Hen«  8  (q),  followed  by  a  case  in  Dyer  (r),  which  has  been  er-  P 1 4 
roneoasly  supposed  (s)  to  be  the  first  case  on  the  subject.  It  is, 
with  some  exceptions,  an  established  Rule,  borrowed  from  the 
Civil  Law  {t)  (though  never  treated  with  much  respect)  (u), 
that  if  a  Legacy  be  bequeathed  to  one  generally,  to  bepaid^  or 
pcofobU  at  the  age  of  twenty- one,  or  any  other  ag^,  and  the 
Legatee  die  before  that  age,  this  is  such  an  Interest  vested  in 
the  Legatee  that  it  goes  to  bis  Executor  or  Administrator ;  it 
being  debitum  inpresenti,  though  solvendum  in  futuro,  the  time 
being  annexed  to  the  payment,  and  not  to  the  Legacy  itself;  but 
if  a  Legacy  be  bequeathed  to  the  Legatee  at  twenty -one ;  or  ij, 

(ik)  Vid.  what  is  said  in  Coleman  v.  laad,  3  Ves.  58  ;  see  what  is  said  in 

Coieaaaiiy  2  ¥68.  Jao.  640;  and  in  Bank  of  England  v.  Lianny,I5  Yes. 

Cliawcntfa  V.  Beech,  4  Yes.  666 ;  and  579,80. 

see  4  Yes.  160,  748.  9  Yes.  360.  15        (p)  Prescott  v.  Long,  2  Yes.  690. 
Yes.  384  ;  but  see  Acton  v.  Acton,  1        (q)  Bdieer  v.  Machell,  5  Yes.  509. 

Meriv.  ITS.  Booth  and  Booth,  4  Yes.  407.  Leake 

m  Maan  r.  Copland,  2  Madd.  Rep.  v.  Rohinson,  2  Meri^.  386,  where  the 

2».  preceding  case  is  obseired  nppn. 

»:)  Cfaambers  r.  Minchin,  4  Yes.        (9)  Mentioned  Bro.  Tit. «'  Devise,^ 

(h  Nonis  Y,  Harrison  and  others,        ir)  59b. 
2  Madd.  Rep.  268.  U)  \  Cox's  Rep.  21. 

(m)  Apreece  r.  Apreece,  1  Yes.       h)  Code,  Lib.  6.  Tit  53.  s.  5. 
and  BeaT  364.  M  See  MackeA  y.  Wintgt,  3  Vc». 

(«)  GlbboosT.  Hills,  1  Dick, 324.  543. 

(ojHartgav.  The  Bank  of  Eng-  *    •    . 
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«r  when^  ovprevid^  be  shall  attain  twenty-one,  and  the  Lega- 
tee die  before  tbat,  age,  the  Legacy  is  lapsed  (x) ;  and  that 
whether  the  Legacy  >>e  of  Money,  a  Chattel,  a  Partnership,  or 
the  profits  of  a  trade  (^).  Legacies  expressed  in  such  terms  are 
construed  in  a  different  manner  from  what  the  same  words  are 
when  applied  to  Real  Estate  ;  for  where  there  is  a  Devise  of  real 
Estate  to  ^.  when  he  attains  tzoenty-one,  the  Estate  vests  imme* 
diately,  and  the  dying  under  twenty-one  is  considered  as  a  con- 
dition subsequent,  on  which  the  Estate  is  to  be  divested  (z). 

15*}  *  Where  a  Legacy  out  of  personal  EsUite  has  been  giv- 
en "af^'or  ^^  after  the  Death^'  or,  ^^at  the  decease^^  of  a  partic* 
ular  person,  it  has  been  held  not  to  denote  a  condition  that  the 
Legatee  shall  survive  such  persons,  but  only  to  mark  the  time, 
at  which  the  Legacy  shall  take  effect  in  Possession ;  that  Pos- 
session being  deferred  on  account  of  some  Interest  in  the  sub- 
ject being  given  to  the  Person  on  whose  death  the  Gift  is  to 
take  effect  (a) ;  but  wherever  a  Legacy  is  given,  not  as  an  in- 
dependent Bequest,  witli  a  time  for  payment  or  distribution,  ap- 
pointed afterwards,  but  where  the  time  is  annexed  to  the  sub- 
stance of  the  Bequest,  the  Interests  do  not  vest  before  that  pe- 
riod (6). 

A  Legacy  to  Daughters,  eoually  to  be  divided  betifeen  them 
when  they  afrive  at  twenty- four  years  of  age,  has  been  held  to 
vest  immediately,  and  only  the  time  of  payment  postponed  (c)  ; 
but  though  it  vests  immediately,  and  in  case  of  the  death  of  ei- 
ther Legatee  would  go  to  her  Executors  or  Administrators,  yet 
they  cannot  claim  the  legacy  until  such  time  as  the  Infant  Lega- 
tee would  have  attained  twenty-four  {d)^  unless  the  whole  Inter- 
est is  given  in  the  mean  time  («)• 

16*]  *Itis  different  where  a  Bequest  is  of  a  Legacy  to  «n 
Infant  at  his  age  of  twenty- one  years,  and  if  the  Infant  dies  be- 
fore twenty-one,  then  to  J«  S.  in  such  case  on  the  death  of  the 

fa;}8ee3Veni,  199.3  Ves.  ]5;8ee  181.  Monkhoaseai^aiiut  Holme,  ibid. 

Attornev-GeDeral  v.-  Milner,  3  Atk.  298.  Attomey-Geaeral  against  Cris* 

114.     Stapleton   y.  Cbeales,  Prec.  pin,  ibid.  386,  and  Benyoo  v.  Maddi- 

Cb.  317.  Monkbouse  v.  Holme,  I  sod,  2  Bro.  75,  tbere  cited ;  and  see 

Bro.  C.  C.  S98,  and  Hanson  v.  Gra-  Moleswortb  and  Moleswortb,  4  Bro. 

bam,  6  Yes.  Jan.  239.  Gose  v.  Nel-  C.  C.  408.  Roebuck  and  Dean,  ibid, 

son,  1  Burr.  226.  403.  Bayley  v.  Bishop,  9  Ves.  6  Bal- 


(y)  AUdnaon  v.  Turner,  2  Atk.  41.  main  v.  Shore,  9  VesI  507. 

S.  C.  Barn.  74.  (6)  Sansbury  r.  Read,  12  Ves.  78; 

{x)  Mansfield  r.  Dngard,  I  Eq.  see  Spink  agamst  Lewis,  3  Bro.  C. 

€••  Abr.  195.    Edwards  v.    Ham-  C.  355.  Batsford  r.  Kebbel,  3  Ves. 

mond,  3  Ler.    132.      Goodtitle  r.  363. 

Whitby,  li  Bvrr.  228.  Pearce  y.  Lo-  (c)  May  against  Wood,  3  Bro.  C. 

man,    3    Ves.   135.   Broomfield  r.  C.47J. 

Crowder,lNewRep.3l3.Doe,Les.  (d)ft  Vem.  94,  199.    Lanndyr. 

see  of  Hunt   and  others,    against  Williams,  2  P.  Wms.  480.    Chester 

Moore  and  others  14£ast,  601.  y.  Painter,  2  P.  Wms.  336, 7.  Roden 

(a)  Hatch  r.  Mills,  1  Eden,  342.^  against  Smith,  Ambl.  588. 

Blamire  r.  Gfldart,  16  Ves.  316 ;  and  U)  Ambl.  588. 
s^  BaiBtt  and  Allen,  1  Bto.  C.  C. 
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InfiiDt  before  twenty-one  the  gift  to  J.  S.  takes  place  immedi- 
ately, as  a  new  sobstantive  Bequest  (e).  But  the  mere  circum* 
stance  of  all  the  shares  being  given  over  on  a  contingency,  does 
not,  of  itself,  and  without  more,  prevent'any  of  the  Shares  from 
Yesting  in  the  mean  time,  if  the  wen}s  of  the  Bequest  be,  in  oth- 
er respects,  sufficient  to  pass  a  vested  Interest ;  but  such  Be- 
quest over  of  the  entirety  may  be  called  in  aid  of  other  circum- 
stances, to  show  that  no  present  Interest  was  intended  (/)•  if 
a  share  once  vests,  though  liable  to  be  divested  on  a  contingency, 
the  question  of  reciprocal  succession  or  survivorship  never  can 
arise.  If  the  contingency  happens,  the  share  goes  over ;  if  it 
does  not  happen,  the  share  remains  vested,  and  passes  to  repre* 
sentatives  (g)« 

Though  in  general,  where  a  legacv  is  to  be  paid  at  a  particu* 
lar  day,  it  is  vested,  and  the  time  oi  payment  onlv  is  postpon- 
ed ;  yet  there  is  no  case  where  the  Court  has  held  a  Legacy  or 
Interest  therein  to  be  vested,  where  the  certainty  of  (be  sum 
given  could  not  be  predicated  (A). 

Where  there  is  a  clear  vested  Interest,  subject  to  be  *de-  [*  1 7 
vested  in  a  eiven  event,  unless  that  event  happens  the  Repre- 
sentatives of  the  Legatees  are  entitled  (i). 

The  giving  of  Interest  on  a  Legacy  to  a  Legatee,  let  the  In- 
terest be  ever  so  small  (A:),  or  a  provision  for  his  maintenance, 
until  the  time  for  payment  of  the  Legacy  (/),  provided  it  be 
equal  in  amount  to  the  Interest  (m),  vests  Uie  Legacv ;  but  not, 
it  seems,  where  the  Legacy  is  payable  out  of  Lana{n)j  much 
less  where  any  thing  appears  on  the  Will  to  show  the  Legacy 
was  not  intended  to  vest  (o). 

So  where  personal  Property  is  given  to  one  for^ife,  and  after 
bis  decease  to  another,  this  is  a  vested  Interest  jn  the  second 
taker ;  and  though  he  dies  in  the  Life-time  of  the  first  taker,  his 
Representatives  are  entitled  to  the  Legacy  when  it  becomes 
due  (p). 

(e)  Lanndy  v.  Williams,  S  P.  Wms.  against  HaU,  2  Bro.  C.  C.  305.  Han- 

480.  Fmpirorth  v.  Moore,  2  Vern.  too  7.  Graham,  6  Yes.  24^. 

283.    Rodea  aniost  Smith,  Ambl.  (/)  Hoath  v.  Hoath,  2  Bro.  C.  C.  S. 

588.  Greeo  against  Pi^t,  1  Bro.  C.  C. 

If)  8kej  V.  Barnes,  3  Meriy.  334,  105.  Rodeo  v.  Smith,  Ambl.  588. 

ia  which  case  the  reasoning  in  Scott  (m)  3  Bro.  416. 

r.  Bargeman,  2  P.  Wms.  69,  is  ob-  (n)  Gawler  and   Standewicke,  1 

je6ladto^seep.34l ;  and  see  Ingram  Bro.C.  C.  lOd^innote.  8.  C.  2  Cox^ 

r.  Shiptard,  Ambl.  448.  15^ 

(g)  3  Heriv.  343.  (o)  Fonneran  f.  Fonneran,  3  Atk. 

(A)  Maddison  r.  Andzev,  1  Ves.  645.  S.  C.  1  Yes.  1 18. 

$9.  ( p)  See  Dawson  r.  KiUett,  I  Bro. 

(i)  Snitber  ▼.  WOlock,  9  Yes.  234.  C.  C.  123,  4.  Molesworth  r.  Moles^ 

HaifisoB  ▼.  ForeniaD,  6  Yes.  207.  worth,  4  Bro.  C.  C.  408.  Robuck  t. 

(ik)Clober7%caae,  2  Yentr.  342.  Dean,  ibid.  403.  Wadley  v.  North, 

S.  CT  t  Chan.  Cas.  166.  Sanaders  t.  3  Yes.  364.  Monkhoose  ▼.  Hohnes, 

Eaiie, tCh.  Bap.  88.  Anon.  2  Yem.  1  Bro.  C.  C.  298.  WaUrar.jr.  Shore. 

191.  FoBoann  T.  Fonneran,  1  Yes.  16  Yes.  122;  and  setf  Hixon  and 

MS.  3.  C.  3  Atk.  645.     Waloott  OliTer,  13  Yes.  10»» 
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Where  a  Legacy  is  given  to  take  effect  at  an  indefinile  peri- 
od^ it  will  be  considered  as  vested  at  the  death  of  the  Testator 
(f)  ;  and  the  use  of  such  words  9iS '^  zohen  received^'^^  ^^ when  got 
1 8*]  tn,''  "  token  recovered^'^^*  "  when  laid  tml^^^  do  not  so  clearly 
mark  the  intention  as  to  preclude  the  application  of  the  legal 
presumption  (r).  If,  however,  the  intention  is  clearly  expres- 
sed it  must  be  carried  into  execution  {s) ;  but  the  Court  will  not 
conjecture  in  favour  of  an  Intention  against  the  general  Rule 

(0- 

A  Lesacy  to  the  Children  of  Husband  and  Wife  is  confined 
to  Children  born  at  the  Testator^s  death  (u).  So  a  devise  to  the 
younger  Children  of  the  Testator^s  Son,  to  be  paid  at  twenty- 
one,  vests  in  those  born  at  the  death  of  the  Testator  {x). 

The  Law  sees  no  impossibility  of  having  Children  at  any 
number  of  years ;  and  the  not  keeping  demands  of  this  sort  open 
has  induced  the  Court  to  confine  these  Bequests  to  such  Chil- 
dren as  were  in  being  at  the  death  of  the  Testator,  at  which 
time  the  number  is  known,  and  the  proportion  they  are  entitled 
to,  and  at  the  time  when  to  receive  it  {y). 

A  Legacy  to  A.  for  life,  and  to  her  Children  at  her  decease, 
vests  in  all  the  Children  as  they  come  in  esse^  unless  there  are 
circumstances  to  show  that  not  to  be  the  intention  (r). 

But  a  Legacy  to  the  Children  of  A.  at  twenty-one,  and  if  any 
19*]  die  before  that  age  their  share  to  go  to  the  *Survivors, 
does  not  give  a  vested  Interest ;  and  a  Child  born  after  the  Tes- 
tator's death,  but  during  the  Infancy  of  the  others,  is  entitled  to 
a  share  {a).  It  would  be  different  if  instead  of  a  gross  sum  giv- 
en among  the  Children  in  this  case,  a  sum  of  50/.  had  been  giv- 
en to  each  of  the  Children,  for  then,  if  the  same  rule  prevail- 
ed, the  distribution  of  the  personal  Estate  must  have  been  post- 
poned,  as  it  could  not  have  been  divided  until  it  was  known  how 
many  Legacies  of  50/.  were  payable  (6). 

Where  a  Testator  gave  to  each  and  every  of  his  Children 
born,  or  thereafter  to  be  born,  and  who  should  be  living  at  the 
time  of  his  death,  5,000/.  a  piece  to  be  paid  at  their  ages  of 
twenty-one,  &c.  with  interest  from  the  day  of  his  death,  a  Child, 

(a)  Hutcheon  r.  Manmoff,  4  Bro,  U)  Gaskell  v.  Hannaii,  1 1  Ves. 

O.  C.  491,  in  note,  and  S.  C.  by  mis-  498.  606,  and  the  case  there  noticed 

teke  ^led  Hutchia  v.  Mannigton,  1  of  Innes  ▼.  MitcbeU,  6  Ves.  461. 

yes.  JwL  366  ;  and  see  S.  P.  Staple-  (ti)  Heathe  v.  Heathe,  2  Atk.  122. 

ton  V.  Palmer,  4  Bro.  690,  and  Gas-  he)  Horaley  y.  Chaloner,  2  Ves.  13. 

^f  7\;5^"V,*^  ^*-  ^^4r  \yi^  Ves,  84  ;  also  Hak»  v.  Curl 

^ll^"^'  ^-  ^«?^y^'  '3  Ves.  336,  rat,  Mich.  6.  Geo.  2.  1732.  MS.  con- 

tfid  Hamblmgrr.  Lyster,  there  men-  tra   Dennison   r.    Pocklinton.  Hil. 

tioned,  and  S.  C.  but  not  so  full  in  1714.  MS.                                ' 

'^7^*i»f^^      :.  in.   .       „  (*)   Spencer  r.  BnUock,  2  Ves. 

.  (*)ElfirmandElwin,8Ves.547.—    687.  »       »«i. 

I^«w^-  ^'^^i\t  7^'  ^^*  '\^^  ^  (a)  Gilmore  against  Sereni,2  Bro. 
■Mwhatisswdof  that  case  11  Ves.  C.  6.  682;  a^d  see  CoDg^re  r. 
Vl'    ISc"*  Y^^  ,*"^  Penoyre,  13    Congreve,  1  Bro.  C.  C.  630? 

Mminf^-.  ?  w  "^  5i™"^'  ^-  «  (*)  RioffTOse  r.  Brambam,  2  Cox, 
Mouptague,  I  M«n7.  p.  422t  384. 
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• 

en  ventre  sa  mere^  was  held  entitled  to  a  Legacy  of  5,000/.  but 
the  Interest  to  be  computed  only  from  its  birth  (c). 

It  is  observable  of  Legacies,  that  if  once  a  share  has  survived 
it  will  not  survive  again  without  express  words  (d) ;  if,  there* 
fore,  the  Testator  gives  a  Sum,  suppose  1 ,000/.  to  be  divided 
amongst  four  persons  as  Tepants  in  Common,  and  that  if  one  of 
them  die  before  twenty-one,  or  Marriage,  that  it  shall  survive 
to  the  others ;  if  one  dies  and  three  are  living,  the  share  of 
that  one  so  dying  will  survive  to  the  other  three,  but  if  a  se- 
cond dies,  nothing  will  survive  but  the  second's  ^original  [*20 
share,  for  the  accruing  share  is  as  a  new  Legacy,  and  as  to  that 
there  is  no  survivorship  ;  but  a  Man,  no  doubt,  may  make  his 
Will  so  that  what  is  originally  given,  and  what  accrues  by  others 
death,  shall  go  to  the  Survivors  (/),  and  such  words  skilful 
Coovejancers  always  take  care  to  supply.  But  though  the  Rule 
be,  that  where  there  are  not  particular  words  used  for  the  pur* 
po«e8,  surviving  shares  will  not  survive  again,  and  that,  though 
the  original  shares  would  go  over,  those  which  accrued  by  survi- 
vorship would  be  vested  Interests  in  the  Children  dying,  and 
transmissible  to  their  Representatives,  yet  that  Rule  has  been 
much  disapproved  of,  and  the  Court  has  anxiously  availed  itself 
of  any  expressions  in  the  Will  manifesting  an  intention,  incon* 
sistent  with  the  operation  of  the  Rule  (g) ;  and  where  the  Leg- 
acies were  not  separate  and  distinct,  but  given  out  of  an  abrogate 
Sam,  the  Rule  was  held  not  to  apply  (A). 

In  those  cases  where  a  Legacy  is  considered  as  vested,  though 
Uabte  to  be  devested,  the  effect  is,  that  in  case  of  the  death  of  a 
Child  under  the  age  of  twenty-one,  the  produce,  at  least  the  In- 
terest accrued  from  the  death  of  the  Testator,  would  go  to  that 
Child,  though  it  would  take  nothing  in  the  Capital  (t). 

If  there  be  a  Legacy  to  the  Testator's  three  Children,  to  be 
eaually  divided  between  them,  share  and  share  alike,  but  in  case 
of  the  death  of  any  without  being  married,  and  having  Children, 
the  share  of  such  *Child  so  dying  to  be  divided  between  the  [*21 
surviving  Children ;  if  one  only  should  survive,  or  if  one  Child 
marries  and  has  a  Child,  its  share  is  considered  as  vested  (k)» 

If  a  Testator  has  appointed  any  time  subsequent  to  his  death, 
fiziog  the  share  each  Child  is  to  take,  that  excludes  those  born 


(cS  Rairliiia  v.  Rawlins,  2  Cox.  425.  (/)  As  in  Paine  v.  Benson,  3  Atk. 

(4  Ex  pute  West,  1  Bro.  C.  C.  78. 

575.   Pftin  V.  Benson,  3    Atk.  80.  (g)  Ibid. 

Boifrave  v.  Whitwick,    2    Chan.  (A)  Worlidge  v.  Churchill,  3  Bro. 

Bap.  131.  Rodcev.  6arker,For.  124.  C.  C.  465. 

Feiyoii  v.Dnnbar,  36ro.  C.  C.  (i)  Vid.  Cbaworth  ▼.  Hooper,  1 

46%  m  Bote.  Vandei^ipcbt  v.  Blake,  Bro.  C.  C.  81 .  Deane  v.  Test,  9  Yes. 

tVct.  jim.  534«  152,  3;  and  vid.  Lady  Lincoln  v, 

(«)  Pain  V.  Benson,  3  Atk.  80.--  Lord  Pelhaoi,  10  Ves.  175. 

Biiidce  V.  Barker,  For.  124.  (k)  Bell  v.  Pbyn,  7  Ves.  453* 
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after  that  tiiiie(/).  Thas  where  there  was  a  Bequest  to  "ail 
the  Children  o(A»  as  they  shall  severally  attain  sixteen ;''  those 
born  after  the  eldest  attained  sixteen  were  excluded  (m). 

Under  a  Marriage  Settlement  the  construction  is  different  and 
such  words  are  construed  to  mean  "all  Children;'^  and  it  has 
been  lamented  that  a  different  construction  has  prevailed  as  to 
bequests  (n)» 

Where  a  Legacy  is  given  to  all  the  Children  of  Jl.  B»  it  does 
not  extend  to  after  born  Children ;  but  where  it  is  given  with 
any  suspension  of  the  time,  so  as  to  make  the  gift  take  place  ei- 
ther by  a  fair,  or  even  by  a  strained,  construction  (for  so  far 
some  of  the  Cases  go),  at  a  future  peViod,  then  such  Children 
will  take  as  are  living  at  that  period ;  and  small  circumstances 
have  made  the  difference  (o)«  Thus,  where  a  Testator  gave  the 
residue  of  his  real  and  personal  Estate  to  his  wife  for  Life,  and 
upon  her  decease  he  bequeathed  it  to  the  Children  of  A.  and 
32*]  his  Wife  Jane,  equally  to  be  ^divided  amongst  them  the  said 
Jane's  Children,  and  not  to  any  other  Children  by  any  other 
marriage  of  either  party,  the  residue  was  held  divisible  amongst 
the  Children  of  A.  and  Jane  who  were  living  at  the  death  of  &e 
Testator's  Wife,  but  did  not  extend  to  Children  bom  after  that 
time  (/>). 

If  a  Legacy  be  to  the  Children  of  A.  after  the  death  of  B. 
those  born  before  the  period  of  distribution  will  take,  unless 
some  other  time  is  expressly  provided  {q)  -,  excluding  all  who 
may  afterwards  come  into  existence  (r),  and  they  are  vested  In- 
terests {s)  ;  and  any  Child  coming  in  esse  before  a  determinate 
share  becomes  distributable  to  any  one,  is  included  (/) ;  even  a 
Child  by  a  sec(md  marriage  (ti)^ 

An  illegitimate  Child,  it  must  be  remembered,  cannot  take 
by  prospective  Bequest  made  Ufefore  its  birth  (.r). 

(/}  ElUaoo  V.  Airey,  1  Ves.  sen.  Ves.  49.  Devisme  v.  Mello,  ]  Bro. 

111.  Id  HiU  and  Cbapmao,  I  Ves.  C.  C.  537. 

jun.  408  ;  Lord  Thurlow  says  of  that  (r)  Walker  v.  Shore,  15  Ves.  124 ; 

case,  ^*  it  went  on  a  refinement,  but  and  see  Gilbert  r.  BoormaD,  1 1  Ves. 

cannot  be  shaken.*'  S38,  and  Godfrey  ▼.  Davis,  6  Ves.  50. 

(m)  Hoste  V.  Pratt,  3  Ves.  730,  and  De  Visme  ▼.  Mills,  I  Bro.  C.  C.  537. 

S.  F.  Andrews  v.  Partington,  3 Bro.  Odell  v.  Crone,  Dom.  Proc.  3  Dow. 

401.    Pulsford  ajf^nst  Hunter,  ibid.  61.  Viner  y.  Francis,  2  Cox,  190.  S. 

p.  419.  Prescott  v.  Long,  2  Ves.  jun.  C.  2  Bro.  C.  C.  p.  658. 

690.  («)  Middleton  ir.  Messenger,  5  Ves. 

(fi)  See  Andrews  v.  Partington,  3  140. 

Bro.  C.  C.  404 ;  see  also  Prescott  (0  ^^  Gilbert  v.    Boorman,  1 1 

and  Long,  2  Ves.  jun.  692 ;  and  see  Ves.  238.  Whitbread   7.  Lord  St. 

what  is  said  in  Hill  and  Cbopman,  1  John,  10  Ves.  152.  S.  C.  MS.  Pres- 

Ves.  jun.  407.  cot  v.  Long,  2  Ves.  jun.  690.   An- 

(p)  Singleton  r.  GUbert,  1  Cqk,  72;  drews  v.  Partington,  3  Bro.  C.  C. 

and  see  Jee  v.  Audley,  1  Cox,  324.  401. 

(p)  Afton  V.  Ayton,  l  Cox,  397.  (ti)  Barrington  r.  Tristram,  6  Ves. 

S.  C.  I  Bro.  C.  C.  642,  in  note.  349. 

(q)  Hughes  r.  Hughes,  3  Bro.  C.  [x)  Arnold  y.  Preston,  18  Ves.  288. 
C.  p.  352,355.    Godfrey  v.  Da^is,  6 
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If  a  Leeacy  be  bequeathed  mim  a  marriagtj  wi(h  a  given  con* 
sent,  the  Legacj  does  not  vest  before  the  marriage  (v) ;  because 
in  such  cases  it  cannot  be  ascertained  whether  the  Contingencj( 
will  happen  (z).  *But  this  doctrine  does  not  apply  in  the  [*23 
case  or  a  residue  bequeathed.  Where,  therefore,  there  was  a  < 
Residuary  Bequest  to  Trustees,  upon  trust,  to  pay  the  Divi- 
dends, &c*  equally  between  the  Testator's  two  great  Nieces  un« 
til  (heir  respective  Marriages,  and  from  and  immediately  after 
their  respective  Marriages,  to  assign  and  transfer  their  respec- 
tive moieties  or  shares  thereof  unto  them  respectively,  it  was 
held  to  be  a  vested  Interest  before  marriage  (a). 

A  clause  of  Survivorship  between  two  Legatees,  ^^  if  either 
of  them  nhwdd  die^^  is  confined  to  a  case  of  lapse,  and  does  not 
prevent  the  vesting  of  the  Legacies  (&)• 

3.  With  regard  to  lapsed  Legacies j  it  is  a  general  rule,  that 
(unless  it  be  a  joint  Legacy  which  goes  to  the  Survivor  (c),  or  a 
Tenancy  in  common  with  a  Bequest  over  to  the  Survivor)  (c?), 
if  a  Legatee  die  in  the  Life-time  of  the  Testator  the  Legacy 
\%  lapsed;  a  Rule  adopted,  probably,  from  the  Civil  Law(e), 
and  the  rule  is  the  same  though  the  Will  be  made  in  execution 
of  a  Power  {f) ;  but  if  the  Legatee  be  dead  at  the  time  of 
making  the  Will,  this  is  not  considered  as  a  lapsed  Legacy  fal< 
ling  into  the  residuum  (g)* 

A  Testator  is  never  to  be  supposed  to  mean  to  give  to  any 
but  those  who  shall  survive  him,  unless  the  intention  is  per* 
fectly  clear  (A).  A  Legacy,  ^though  expressed  to  be  to  «/?•  [*24 
and  his  Representatives^  will  lapse  by  the  death  oiA,  in  the  Life- 
time of  the  Testator  {h)^  in  the  same  manner  is  if  an  Estate  be 
given  to  A.  and  his  Heirs,  and  A*  dies  in  the  Life-time  of  the 
Testator,  his  eldest  Son  cannot  take  the  Estate  {%).  So  a  Lega- 
cy to  an  Executrix,  or  to  her  Heirs,  Executors  and  Administra* 
tors,  lapses  by  the  death  of  the  Executrix  in  the  Testator's  life 
(it:) ;  and  if  a  Legacy  be  to  one  for  Life,  and  after  tho  death  of 
that  Person  to  several  others,  and  in  case  of  their  deaths  to  their 

{v)  Gttrtrat  T.  Hilton,  1  Atk.  381.  dolphin,  2  Ves.  T3. 

Adbns  T.  Hiccocks,  ibid.  p.  500.  {e)  Mornn  t.  Searle,  JlUi  Jaiv 

(rJE/tonr.  Elton,  3  Atk.  607.  S.  1763.  MS.  m  Cox's  notes  in  Line. 

C  1  Ves.  6  J  Serjeant  Wilson's  Rep.  Inn  Library. 

159.  (h)  Corbyn  t.  French,  4  Ves.  435. 

(a)  Booth  V.  Booth,  4  Ves.  399.  See  [hS  Elliot  t.  Davenport,  1  P.  Wms. 

the  olMemitioos  on  this    case  in  83.  S.  C.  t  Vem.  521.  May  bank  v. 

Leake,  r.  Robinson,  2  Merir.  386.  Brooks,  1  Bro.  C.  C.  84.    A  doabt, 

\h\  Kinrr.  Taylor,  5  Ves.  806.  however,  was  expressed  on  the  snb- 

(c)3P.  Wms.  113;  and  see  Hnm«  ject  in  Corbyn  v.  French,  4  Ves. 

phrey  T.  Taylenr,  Ambl.  136.  Dow-  435;  and  seeBridffes  t.  Wood,  men- 

ael  T.  Sweet,  ibid.  175.  tioned    in   Mr.    Raithby's  Talnable 

(<f)  Miller  and  Warren,  2  Vern.  Edition  of  Vernon,  2  Vol.  p.  378, 

201.  notel. 

(«)  Inst  Lib.  8,  Tit  21,  in  princi-  .  {%)  Sic  diet  Toplis  v.  Baker,  2  Cox, 

pia,4.  121. 

CnOket.  Heath,  I  Ves.  135 —  (Jk)  Stone  ▼.  Evans,  2  Atk.  86.  Tid- 

Doke  of  Marlboroncrb  v.  Lord  Go-  well  v.  Ariel,  3  Madd.  Rep.  403. 
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Representatives,  and  one  of  the  Legatees  dies  in  the  Life  of 
(he  Testator,  the  Legacy  lapses  (/)•  But  if  a  Person  says  ia 
bis  Will,  "  I  forgive  such  a  i)c6/,"  or  that  "  that  my  Executor 
shall  not  demand  it^^^  or  ^^  shall  release  it^^  this,  it  seems,  is  a 
discharee  of  the  Debt,  though  the  Debtor  dies  in  the  Life- Time 
of  the  Testator  (m)  ;  and  it  is  a  general  rule  that  a  Trust  Lega- 
cy does  not  lapse  by  the  death  of  the  Trustee  in  the  Testator's 
Life- time,  but  that  it  survives  for  the  benefit  of  the  Cestui  que 
Trust  (n). 

A  Testator  may,  if  he  pleases,  prevent  a  Legacy  from  lap- 
sing ;  but  to  do  so  the  Will  must  be  specially  penned  (o)  ;  and 
25*]  the  Testator  must  not  only  declare  that  *the  Legacy  shall 
not  lapse,  but  he  must  likewise  mention  the  Person  who  is  to 
take  it  (/')• 

If  a  Legacy  of  500/.  be  given  to  A*^  and  if  A.  die  before 
twenty-one,  then  to  B.,  and  A.  die  before  twenty-one  in  the 
Testator's  Life-time,  this  is  not  wholly  a  lapsed  Legacy,  but 
goes  over  to  B*  {q). 

It  is  a  general  rule  ever  since  the  case  of  Pawlet  v.  Pawlet  (r), 
followed  by  a  multitude  of  cases  (s),  that  where  Money  is  given 
to  bo  paid  at  a  future  /tme,  (for  if  payable,  presently^  the  rule 
cannot  apply)  (t),  out  of  a  real  Estate,  and  the  Legatee  dies  be- 
fore the  time,  it  sinks  into  the  Estate  (u)  ;  and  the  same  rule 
prevails  where  a  Legacy  is  charged  on  real  Estate  to  be  purcha- 
sed wiih  the  residue  of  a  personal  Estate  (x). 

And  whether  the  Legacy  be  given  by  a  Parent  (y),  or  a  Stran- 
ger (r),  charged  upon  Land  primarily,  or  a^  auxiliary  to  the 

m4Vea.  435.  Free.  Ch.  201.  Tates  and  Fettiplace> 

(hi)  Elliot  V.  Davenport,  2  Vera.  2  Vera.  416.   Dnke  of  ChandoBT. 

522.  S.  C.  1  P.   Wms.  83 ;  and  see  Talbot,  2  P.   Wms.  613,  and  Mr. 

Sibthorpe  v.  Moxon,  3  Atk.  579.  S.  Cox*8  note,  so  much  praised  by  Lord 

C.  1  Ves.  49;  and  in   1  Serj.  Wil-  Rosslyn,  3  Ves.  138,     Attoraey-Gen- 

fton's  Rep.  178;  and  see  this  Case  eral  and  Milner,  3  Atk.  115.  Prince 

mentioned  in  Toplis  y.  Baker,  2  Cox.  y.  Loman,  3  Ves.    138.  Codrinrtoa 

121.  and  Lord  Foley,  6  Ves.  383.    The 

(fi)  Mo^e^dge  V.    Thackwell,    1  case  of  Jackson  and  Ferrand,contra» 

Ves.  jun.  475.  Oke  y.  Heath,  1  Ves.  2  Vera.  424,  Lord  Hardwicke  calls 

140 ;  bat  see  Eacles  y.  England,  2  an  anomalous  case,  I  Atk.  486. 

Vera.  468.  S.  C.  Prec.  C.  200.  (t)  Wilson  and  Spencer,  3  P.  Wms. 

(o)  3  Atk.  682.  Toplis  y.  Baker,  2  172. 

Cox,  121.  (ti)  Hall  y.  Terry  1   Atk.  503.  and 

(p)  Bridge  against  Abbot,  3  Bro.  see  Van  y.  Clarke,  I  Atk,  512.  Gor- 

C.  C.  !225.  Sibley  y.   Cooke,  3  Atk.  don  y.  Raynes,  3  P.  Wms.  138.  Smith 

572.  Willino^  y.  Baine,  3  P.   Wms.  y.  Smith,  2  Vera  92. 

113.  DarreUy.  Molesworth,  2  Vera.  (;r)  Harrison  y.  Naylor*   2  Cox, 

378.  247. 

(q)  Northey  y.. Strange,  1  P.  Wms.  (y)  Ibid.  3  Bro.  C.  C.  110. 

343.  [g]  Proiyse  and  Abingdon,   1  Atk. 

(r)2  Ventr.  366,  and  S.  C.  1  Vera.  485.  Carter  y.  Bletsoe,  2  Vera.  617. 

204, 321,  and  S.  C.  2  Ch.  Rep.  204.  S.  C.  Prec,  Ch.  267,  which  weakens 

(«]  Hodgson  y.  Rawson,  I  Ves.  47.  the  preyious  case  of  Jackson  y.  Fer- 

Boycott  and  Cotton,  1  Atk.  556,  oyer-  rard,2  Vera.  424,  as  obsenred  by 

ruhngCayey.  Caye,  2  Vera,  508.  Lord  Haxdwicke,  I  Atk.  486. 
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personal  Estate  (a),  and  though  given  *with  Interest  (i),  [*26 
jet  if  the  Legatee  dies  before  it  is  payable,  the  rule  is  the 
same,  and  the  Liegacy  sinks  into  the  Land  ;  and  that  as  well  for 
the  benefit  of  an  hates  factus^  as  of  an  hares  natus  ;  for  Equity 
will  not  countenance  the  loading  of  an  Heir  for  the  benent  of 
an  Administrator  (c) ;  or  rather,  perhaps,  because  the  Court 
will  govern  themselves  as  far  as  is  consistent  with  Equity,  by 
the  rules  of  the  Common  Law  (c{),  which,  in  this  respect,  agree 
with  the  Civil  Law  (e).  But  if  a  Legacy  be  chained  on  both 
the  personal  and  real  Estate,  and  the  personal  Assets  are 
sufficient,  the  Legacy  is  payable  out  of  the  same  (/) ;  or  if 
only  partly  sufficient,  then,  it  seems,  so  much  thereof  as  the 
personal  Estate  will  extend  to  pay  will  be  considered  as  vested, 
and  go  to  the  Executors  or  Administrators  of  the  Legatee  (g). 

An  exception  to  the  rule  is,  where  the  payment  is  postponed 
for  the  conveniens  of  the  Estate^ — the  circumstances,  not  of  the 
person,  but  the  Fund  (A).  The  intent,  too,  where  it  appears, 
will  control  the  general  rule  (t)  ;  "  and,"  says  Lord  Hardwicke 
(not  very  satisfactorily),  *' cases  of  this  sort  must  be  left  to 
*the  discretion  of  the  Court,  who  are  governed  by  pruden-  [*27 
tial  reasons  and  particular  circumstances'^  (/c).  If  portions  out 
of  Land  are  given  to  be  paid  at  eighteen  or  marriage^  and  the  Party 
dies  before  that  time,  the  occasion  of  raising  them,  viz.  the  Ad- 
vancement,, ceases,  and  therefore  the  reason  of  giving  it  quali- 
fies the  Grant ;  as  an  annuity  pro  consilio  impenso  and  impendeu'^ 
do,  the  Counsel  is  a  foundation  of  the  Grant ;  and  so  in  these 
cases  the  provision  for  Advancement  being  the  reason  of  the 
Portion,  when  that  fails  the  Portion  ceases  likewise.  It  may 
be  compared  to  what  is  called  in  Scotland  caiua  data  et  non  5e- 
cvta^  where  the  cause  ceases  ;  it  is  never  to  be  raised  for  one 
purpose  when  designed  for  another  (/). 

Where  Portions  have  been  given  out  of  Land,  and  no  time  of 
payment  expressed,  some  Cases  say  they  are  Interests  vested 
presently  and  transmissible  (m) ;  and  others,  that  such  Portions 

(a)  See  Duke  of  Chandos  v.  Tal-       (A)Liowther  and  Condon,  3  Atk. 
bot,  2  P.  Whm.  612.  *    128.  S.  C.  Barn.  327.  King  and  WiUi- 

(b)  GsLwler  r.  Standewick,  1  Bro.    ers,  Prec.  Ch.  348. 

C.  C.  106,  in  note.  (i)  Sherman  v.  CoUtns,  3  Atk.  321. 

(c)  Jennings  v.  Looks,  2  g.  Wms.    See  Lowther  v.  Condon,  2  Atk.  133, 
277.  confirmed  3  Atk.  322.  Hodgson  v. 

f<f)  Prowie  T.  Abingdon,  1  Atk.  Rawson,  1  Ves.  41*  Wilson  v.  Spen- 

48d.  cer,  mentioned  in  1  Ves.  48.  King  v. 

(6)See  Weedonv.  Fell,2  Atk.  12.  Withers,   For.    117.    Smith  against 

(/)  Richardson  v.  Greese,  3  Atk.  Partridge,  Ambl.  266. 


69.  (k)  Lowther  v.  Condon,  2  Atk.  132. 

ig)  Ibid,  and   Dnke  Chandos  v.       (/)  For.  122 ;  and  see  Wilson  v. 
TaJDot,  2  P.  Wms.  613.  Jennings  v.    Spencer,  3  P.  Wms.  174 


Looks,  2  P.  Wms.  278.  Shearman  r.  (m)Evelyn  v.  Evelyn,  2  P.  Wms. 

CoUina,  3  Atk.  390  ;  bat  see  Van  v.  666.  JBarl  Rivers  v.  Efarl  of  Derby,  2 

Clarke,  1  Atk.  512,  where  Legacy  Vern.  72,  92,  208.  Cowper  v.  Scott, 

given  oat  of  a  mixed  Fund  was  not  3  P.  Wms.  120, 1  • 
raised. 
Vor^  11. 
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do  not  vest  if  the  Children  die  before  they  want  tbem  (h)  ;  but 
Lord  Camden  seems  to  have  been  of  opinion^  that  in  all  cases 
where  Portions  are  postponed  without  being  made  payable  at 
twenty-one  or  marriage,  the  postponing  is  for  the  convenience  of 
the  Estate  (o),  and  the  Legacy  is  vested  ;  more  especially  if  a 
right  o[ Entry  be  given  (/?)• 

38*]  If  there  be  a  Bequest  in  favour  of  a  particular  Legatee,* 
and  he  dies,  no  benefit  that  Legatee  coulo  have  claimed,  if  be 
had  survived,  can  be  set  up  against  the  persons  to  whom  the 
Estate  would  come,  subject  to  the  disposition  in  favour  of  that 
Legatee  if  he  had  lived.  If,  for  instance,  a  real  Estate  be  giv< 
en  to  A.  and  a  personal  Estate  to  B.,  exempt  from  Debts,  that 
exemption  is  to  be  considered  as  intended  only  for  the  benefit  of 
B.,  that  he  shall  not  pay  those  Debts,  to  which  be  would  be  lia- 
ble if  no  such  provision  had  been  made  ;  and  it  is  not  a  general 
exemption  of  the  personal  Estate  (9)* 

Conditional  Legacies  are  next  to  be  considered. 

Legacies  ofpersonal  Properly^  given  on  conditions  in  restraint 
of  Marriagty  have  been  tne  subject  of  much  grave  discussion, 
and  it  would  be  difficult  to  reconcile  all  the  Cases*  Devises  of 
Landsj  upon  a  condition  not  to  marry  without  consent,  are  ef- 
fectual (r) ;  but  Legacies  of  personal  Estate  on  such  conditions 
are  decided  upon  different*  grounds,  and,  whether  precedent  or 
stAsequenty  have  always  the  most  favourable  construction  put 
upon  them  to  prevent  a  Forfeiture,  and  save  a  Child  from  being 
•tripped  of  a  Provisidn,  especially  where  there  have  been  no  ag- 
gravating circumstances,  and  the  end  of  the  Father's  intention 
39*1  and  caution  has  been  attained  («)•  In  cases  *of  this  sort 
the  Court  has  made  such  a  construction  of  words  as  they  would 
not  do  in  other  cases  (/)• 

It  has  been  supposed  to  be  an  established  rule  in  the  Civil 
Law  (ti),  and  certainly  has  long  been  the  doctrine  of  Courts  of 
Equity,  that  where  9i  personal  Legacy  is  given  to  a  Child  on  con" 
dition  of  marrying  with  consent^  this  (unless  in  those  cases  where 
on  breach  of  the  condition  a  smaller  sum  is  given  in  the  alterna- 
tive) (x),  is  not  looked  on  as  a  condition  annexed  to  the  Legacy, 

fn)  As  in  BnMB  v.  Bruen,  2  Vera,  deoisioo,"  and  obseired  apon  as  socli 

439.  8.  C.  Prao.  Cb.  196.  in  Clarke  r.  Parker,  19  Yes.  13,  but 

(o)    Manning    afaiast    Herbert,  tbedootrinefbrwbich  1  have  quoted 

AmbL  676.  it  bas  not  been  quarrelled  with. 

ip]  Eamei  ▼.  Haooook,  2  Atk.  (<)  Barlton   against  HompbrejSy 

.  Manning  against  Herbert,  Ambl.  AudL  256. 

576.  (tt)>See  Lex  Papia  Poppaea.    la 

!q]  Waring  v.  Ward,  6  Yes.  675.  Mr*  Haimve's  able  argument   in 

r)  Fry  and  Porter,  1  Mod.  309.  8.  Scott  v.  Vernon,  2  VoL  Jarisconsult 

C  2  Cb.  Rep.  26,  and  1  Cb.  Ca.  138.  Exercitations,  p.  191,  kc.  becontro- 

(•)  Daley  v.  Desbomrerie,  2  Atk.  rerts  tbe  propriety  of  attributing  tbe 

266.    With  respect  to  one  point  de-  rule  to  the  civil  Liaw. 

tennined  in  this  Case,  it  bas  been  (or)  Gillet  y.  Wray,  1  P.  Whir. 

coqsidered  as  «  an  excesiiTely  strong  284.  Creagh  r.  Wilson,  2  Vern.  57^2. 
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bat  as  a  declaration  of  the  Testator  in  Urrorem  (y) ;  though  it 
can  hardly  be  serioualy  supposed  a  Testator  would  hold  out  the 
tentMT  of  that  he  never  meant  to  happen  (;)•  This  Rule,  how- 
ever, is  so  strictly  adhered  to  in  the  Ek:clesiastical  Court,  that 
the  marrying  witoout  consent  is  not  considered  there  as  a  breach 
of  the  condition,  although  the  Legacy  is  actually  given  over. 
Bat  that  doctrine  has  not  been  adopted  in  Courts  of  Equity,  for 
there  it  is  considered  as  a  breach  of  the  condition,  and  that  the 
Legacy  is  forfeited  (a),  and  upon  this  ground  that,  *the  [*30 
Common  Law  allows  of  reasonable  restraint  upon  Marriage, 
and,  therefole,  where  by  the  Common  Law  there  is  a  clear  and 
distinct  vested  right  to  the  Legacy  in  a  third  Person,  Equity 
will  not  interpose  at  the  Suit  of  the  Legatory  to  take  it  from 
him  (6). 

But  though  where  a  Legacy,  given  on  condition  of  Marriage 
with  consent,  is  charged  on  the  real  Assets,  the  condition  is  not 
considered  as  merely  in  terrarem  (c) ;  yet  it  is  so  considered 
where  the  Legacy  is  not  originally  a  charge  upon  the  Land,  but 
the  Lands  are  chained  only  as  auxUiary,  upon  a  deficiency  of 
the  personal  Estate  (d),  in  which  case  if  necessary,  the  Assets 
will  be  marshalled  in  favour  of  the  Legatee  («)•  r 

If  the  Bequest  over  of  Personality  is  merely  a  residuary  Be- 
quest, it  has  been  much  questioned  whether  a  Marriage  without 
consent  is  a  forfeiture  of  the  Legacy.  In  the  unprinted  case  of 
Hinfward  v.  Paget  (/),  alluded  to  in  Harvey  v«  Aston  (^),  and 
in  Scott  V.  Tyler^  (A),  by  the  name  of  Paget  v.  Haywood^  Sir 
Joseph  Jekyll  expresses  hiinself  as  follows :  ^  It  is  a  rule  in  this 
Court  (t),  that  where  a  Legacy  is  given  (Jc)  on  condition  of  Man 
riage  with  *consent,  and  ifa  Marriage  is  had  without  con-  [*31 
sent  then  to  go  over  to  the  residuary  Legatee,  it  is  the  same  as  if 

(y)  Itiglitwm  V.  Orertoo,  %  Freem.  and  Tyler,  S  Bro.  C.  C.  488.  S.  C. 

n.  Jenroise  r.  Duke,   1  Vern.  SO.  Jadgmeot  from  Lord  Tburlow's  own 

Garrett  ▼.  Pritty.  2  Vera.  2931  Rey-  notes,  2  Dick.  721.    Stackpoole  and 

ankv.  Martin,  3  Atk.  331.  S.  C.  1  Beaumont,  3  Ves.  89.  Meroer  and 

Scfj.  WilB.  I3a  Jones  and  Suffolk,  1  Hall,  4  Bro.    P.    G.    328.     Keiley 

Bra.  C.  C.  50.  Cookel  ▼.  Phipps,  1  against  Monk,  3  Ridrv.  P.  C.  246. 

l>ick.  391.  (6)  Keily  against  Monk,  3  Ridgir. 

M  f  Bra.  C.  C.  488 ;    and  see  P.  C.  247. 

Cladm  r.  jParker,  19  Ves.  14.  (c)  Tbn  was  soleainly  determined 

lifasb  V.  £nrin,  2  Freem.  inHarFey  v.  Atson,  I  Atk.  379;  and 

C.  1  CkaD.  Cases,  22.  Right-  see  Rennish  ▼.  Martin,  3  Atk.  332. 

r.  Orerles,  ibid.  21.  Stratlmi  r.  and  KeUy  r.  Monk,  3  Ridgw.  P.  C. 

Ciymea,  9  Vera.  367.     Cbarer  y.  p.  206,  and  more  particularly  p.  261. 

Snriing,  I  Chan.  Cas.  122. 1  Ventr.  id)  3  Atk.  333. 

30O.  Prec  Chan.  662.  2  P.  Wms.  (<)  Ibid.  336. 

9&  Oraydea  r.  Hwkes,  2  Atk.  18.  (/)  The  author  is  in  possession  of  a 

MS.  note  of  this  case. 


(«)B 
171.  S. 


&C.€&to«ids  and  RadineBts,  Iec« 

199.  Wkeeler  and  Biurham,  3  Atk.  (g)  1  Atk.  379. 

367.  &  C.  1  Sen.  VHIm.   136.    Un-  \h)  2Bro.  C.  C.  488. 

tewood  T.  Mom,  ft  Atk.  184,  con-  (t)  2  Vern.  293.  Garret  r.  Pritty. 

tia;  but  that  case  was  oremled  ia  (k)  And  see  S.  C.  2  Freem.  220 

Hemmiiir  r.  Hankley,  1  Bra.  C.  C.  and  see  Semphill  and  Payley,  Prec. 

903.  8.  C.  1  Cos,  38  ;  and  in  Scott  Cb.  662. 
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there  bad  been  no  limitation  over  at  all ;  and  I  am  of  opinion  this 
case  comes  within  that  rule;  for  here  the  Devise  over  is  to  the 
Executrix,  and  to  be  at  her  disposal,  though  not  for  her  benefit." 
At  the  end  of  this  Case  it  is  observed  by  the  Reporter,  that  '^  it 
seemed  to  be  against  the  opinion  of  the  Bar.^^  In  another  Case, 
however,  it  was  held  that  a  Bequest  of  a  Residuum  is  no  Bequest 
over,  so  as  to  take  away  the  benefit  of  a  Legacy  given  on  condi- 
tion not  to  marry  without  consent,  but  falls  within  the  Cases  that 
construe  such  condition  only  in  terrorem  (/)• 

Lord  Hardwicke  also  held  that  a  Devise  over  to  be  effectual 
must  be  a  special  Bequest  on  the  event  of  not  observing  the  con* 
dition ;  and  that  a  residuary  Devise,  unless  penned  in  such  a 
manner  as  is  tant^imount  to  a  special  Devise  over,  as  by  special* 
ly  directing  the  Legacy  to  sink  into  the  Residue,  will  not  avail 
(m) ;  and  Lord  Thurlow  seems  to  have  been  of  that  opinion  in 
Scott  and  jyier  (n).  So  a  direction  that  a  Legacy,  upon  breach 
of  the  condition,  should  sink  into  the  fund  created  for  payment 
of  Debts  and  Legacies,  in  which  there  was  no  deficiency,  is  not 
3^*]  such  a  residuary  Bequest  as  would  take  the  conditional''^ 
Legacy  out  of  the  doctrine  as  to  Legacies  in  terrorem^  for  the 
creditors  and  Legatees  who  are  alone  interested  in  that  fund 
cannot  claim  a  vested  right,  or  any  Interest  whatever  in  the 
Legacy  ;  and  a  vested  right  in  a  third  person  to  the  Legacy  is 
the  ground  upon  which  alone  Courts  of  Equity  refuse  to  inter- 
pose where  there  is  a  Devise  over  (o)»  On  the  other  hand, 
however,  several  authorities  may  be  adduced  to  show  that  a 
mere  residuary.  Bequest  is  in  such  cases  efiectual  (/?)•  The 
point,  it  seems,  is  unsettled. 

In  regard  to  personal  Property,  conditions  in  restraint  of 
Marriage  generally  are,  it  seems,  void ;  and  a  condition  abso^ 
lutely  enjoining  celibacy^  or  tantamount  to  a  prohibition  of  Mar- 
riage, would  be  a  void  condition  M  ^  but  on  Gifts  or  Devises 
of  the  Inheritance^  or  Freehold  of  LandSf  almost  any  condition 
or  limitation,  however  restricting  the  right  of  Marriage,  unless  it 

(t)  Dalrample  v.  Cooinrbam,  1 1        (o)  See  Keily  v.  Monk,  3  Ridg.  P. 

July   1745,  at  the  Rolls,  MS.  ;  and  C.  253. 
see  Free.  562.  (p)  Lady  Kilmurrj's  case,  men- 

(m)  Wheeler  v.  Bingham,  3  Atk.  tioned  in  Parker  v.  Parker,  2  Freem. 
367.  S.  C. !  Wile.  135.  «'  Mr.  Wil-  59.  Am'as  r.  Homer,  £q.  Cas.  Abr. 
8on*s  report  of  this  case,"  says  Ld.  119;  and  what  is  said  in  Harvey  t. 
Clare, ''  which  is  infinitely  the  best,  Aston,  I  Atk.  379  ;  and  see  Mr. 
is  silent  as  to  any  such  obseryation  by  Hargrave's  Vindication  of  these  an- 
Lord  Hardwicke,  and  it  seems  to  me  thorities,  S  vol.  Jurisconsult  Exerci- 
to  be  an  observation  not  altogether  tations,  241.  &c.  In  Harvey  v.  As- 
consistent  with  the  whole  train  of  his  ton,  Forr.  216,  Sir  J.  JekvU  sajrs 
reasoning,  as  reported  bj  Mr.  Wil-  there  never  was  a  Decree  in  Am  as  v. 
son."  Per  Lord  Clare  in  Keily  v.  Horner.  See  what  is  said  in  Keily  r. 
Monk,  3  Ridgw.  P.  C.  253.  Monk,  3Ridgw.  P.  C.  252, 4. 

(n)2Bro.C.C.  488.  S.  C.  SDick.        {q)  2  Vol  Hargr.    Jurisconsult. 

712,  where  the  Judgment  is  given  Exercitations,  255. 
from  Lord  Thurlow's  MS. 
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amounts  to  a  prohibition  of  ever  marrying,  that  is,  to  an  abso- 
lute injunction  of  celibacy,  has  been  considered  as  effectual  (r). 

*An  injunction  to  ask  consent  is  lawful,  as  not  restraining  [*33 
Marriage  generally.  A  condition  that  a  Widow  shall  not  marry 
is  not  unlawful  (<)  ; — an  Annuity  during  widowhood  ; — a  condi- 
tion to  marry,  or  not  to  marry,  Titiusy  is  good — a  condition  pre- 
scribing due  ceremonies,  and  place  of  Marriage,  is  good ;  still 
more  is  a  condition  good  which  only  limits  the  time  to  twenty' 
one  («),  or  any  other  reasonable  age,  provided  it  be  not  used 
evasively  as  a  cover,  intending  to  restrain  Marriage  generally 
(x);  and  a  Bill  of  Discovery,  whether  a  defendant,  entitled  dur- 
ing widowhood  (y),  or  liable  to  forfeiture  of  a  Legacy  in  case  of 
Marriage  without  consent  (z),  is  married,  is  sustainable,  and  can- 
not be  demurred  to»  So  where  a  Devise  over  of  an  Estate  in 
case  of  Marriage  was  considered  as  a  conditional  Limitation,  and 
not  as  a  forfeiture,  a  Demurrer  to  a  Bill  for  a  Discovery  of  Mar- 
riage, was  overruled  (a). 

ft  is  observable,  in  regard  to  Conditions  annexed  to  a  Devise 
of  real  or  personal  Estate,  and  no  notice  requ\redl  to  be  given, 
nor  any  person  obliged  to  give  notice,  the  Legatees  most  per- 
form the  Condition,  whether  they  have  notice  or  not,  (unless  in 
the  case  of  an  Heir  at  Law  in  Possession  (i),  or  they  will  not  be 
entitled ;  and  if  they  do  not,  where  there  is  *a  Devise  over,  [*34 
a  Forfeiture  incurs  though  they  have  no  notice  (c). 

If  one  by  Will  gives  Legacies,  to  be  paid  at  Twenty-one  or 
Marriage,  which  shall  first  happen,  provided  they  marry  with 
the  consent  of  their  Father  or  Mother,  or  the  survivor  of  them, 
otherwise  to  sink  into  the  personal  Estate,  the  Legacies  vest  at 
Twenty-one,  and  either  of  them  marrying  without  consent  after- 
wards, is  of  no  consequence  (d). 

A  Condition  by  Will,  requiring  the  consent  of  Trustees  to  a 
Marriage,  has  been  determined  not  to  be  applicable  to  the  second 
Marriage  of  a  Daughter,  who  had  married  between  the  date  of 


(r)lbid.  256.  Co.  Lit.  52 ;  and  see  the  Judgment  in  this  case,  3  Yes.  97. 

WiJfiams  T.  Porter,  186,900.  S.  C   1  Swinb.  part  4,  sect.  12. 

Chao.  Cas.  14i.  2  Ley.  21.  Booth  v.  (y)  2  Ch.  Rep.  68. 

Booth,  2  Chan.  Cas.  109.  Harvey  v.  U)2  Atk.  392, 2  Yes.  265. 

Astoo»  J  Atk.  361.  S.  C   For.  212.  (a)2  Atk.  393. 

Corny.  726.  WiUes  83.  Reymish  v.  {b}  Bnrleton    against  Humphrey, 

Martin,  3  Atk.  330.  Scott  r.  Tyler,  Ambl.  266 ;  and  see  what  is  said  of 

2Bro.  C.C.  43I.S.  C.  2Dick.  712.  that  case  in  Clarke  v.  Parker,  19 

Stackpok  y.  Beaumont,  3  Yes.  89.  Yes.  20. 

[I]  Barton  y.  Barton,  2  Yern.  308.  (e)  Chauncey  y.  Graydon,  2  Atk. 

Soon  and  Tyler,  2  Bro.  C.  C.  488  616. 

(»)  As  to  this,  see  Stackpole  y.  (d)  Desbodv    y.    Boyyille,  2  P. 

Beaomoot,  3  Yes.  97.  Wms.  547.  PuUen  y.  Ready,  2  Atk. 

(t)  Scott  u^ainst  Tyler,  2  Bro.  C.  587  ;  and  see  Knight  y.  Cameron,  14 

C.  488.  8.  C.  better  reported  from  Yes.  380,  and  Osborne  y.  Brown,  5 

Lord  Thurlow's  written  argument,  2  Yes.  527,  a  case  decided,  it  seems,  on 

I^k.  72J.     See  the  obsenrationon  the  same  principle. 
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the  Will,  and  the  death  of  the  Testator,  and  was  a  Widow  at  hia 
death  («)• 

Where  the  condition  becomes  impoBsibtej  as  where  the  con- 
sent mast  be  of  two,  and  one  dies,  a  Marriage  without  consent  ia 
good;  for  it  is  a  naked  power,  not  coupled  with  an  interest, 
and  does  not  survive  (/)• 

According  to  a  dictum  of  CA«  Bar^  Cctnynsj  as  reported  ia 
Alkgnt  {g)j  he  is  made  to  sav  that,  where  the  major  part  of  the 
Trustees  consent,  that  is  suflicient,  though  the  consent  of  all  to 
the  Marriage  is  required  by  the  Will ;  but  that  has  been  express- 
35*1  Ij  ^denied  (A),  the  consent  of  all  being  necessary  to  avoid 
the  forfeiture  (i). 

if,  however,  one  of  three  Trustees  fraudulently  withholds  his 
assent  to  the  Marriage,  a  Marriage,  it  seems,  with  the  consent  of 
one  of  the  other  two,  is  sufficient  {k)» 

It  was  the  doctrine  of  Lord  Mansfield  (/),  that  if  the  Person 
whose  consent  is  required,  is  a  Devisee  over,  he  must  show  the 
reason  of  his  dissent ;  but  Lord  Eldon  was  of  a  different  opinion, 
and  that  he  is  no|  required  to  show  that  he-has  unreasonably  re- 
fused his  assent  (m). 

Where  the  condition  of  Marriage  with  consent  is  a  condition 
subBcquent^  the  Legatee  will  keep  her  Legacy,  though  she  tnar- 
ries  without  the  required  consent  (n) 

If  a  Settlement  before  Marriage  be  one  of  the  terms  on  which 
a  L^acy  is  given,  and  there  is  a  tender  of  such  a  settlement, 
but,  by  the  neglect  of  the  Trustee,  it  is  not  executed  before  Mar- 
riage, it  may  be  made  after,  and  the  Liegacy  will  not  go  over  (o). 

36^]  Where  a  Marriage  was  directed  to  be  with  the  ^consent 
of  the  Father,  under  a  penalty  or  forfeiture  of  the  Fortune,  and 
the  Father  treated  for  the  Marriage,  and  a  Jointure  was  agreed 
upon,  and  directions  were  given  to  draw  the  Writings,  but  before 
they  were  completed  the  parties  married  without  the  consent  of 
the  Father,  it  was  held  to  be  no  Forfeiture,  as  there  was  an  as- 

(«)  Croinmelin  v.  Crommelin,   3  Baron's  note  of  bis  Judgment  in  that 

Vei.     227 ;    and    see    Hutchinson  case,  [Com.  726,]  or  in  a  MS.  Re- 

against  Hammond,  3  Bro.  C.  C.  146.  port  of  the  same  case  which  Lord 

ParneU  v.  Lyon,  1  Ves  &  Bea.  484.  Eldon  bad  seen. 

W[/)  Peyton  against  Berry,  2  P.        (k)  M esgrett  v.  Mesrrett,  2  Vem. 

ms.  626,  confirmed  on  appeal  to  580.  Lord  Strange  r.  Smith,  AmbL. 

the   CbanceUor,   MS.   Reports.    In  263 ;  and  see  what  is  said  in  Clarke 

Jones  and  Snffi>lk,  I  Bro.  C.  C.  629,  v.  Parker,  19  Ves.  18. 
it  is  said  of  this  Case,  that  ''  it  g^ies  a       (/)  Long  v.  Dennis,  4  Burr.  2052. 
great  way.*    And  see  Show.  P.  C.        (m)  Clarke  v  Parker,  19  Vea.  22. 
87.  Co.  Lit  206 ;  but  see  Graydon       (n)  See  Reynish  v.  Martin,  3  Atk. 

▼.  Hickes,  2  Atk.  18.  322;  and  see Burleton  r  Humphrey, 

U)  Hanrey  ▼.  Aston  I  Atk.  375.  Ambl.  256  Garret  v.  Pritty,  2  Vem. 

(il}  Clarke  y.  Parker,  19  Ves.  15,  293.  Marples  v.  Bainbridge,  1  Madd. 

84.  Rep.  590. 

(t)  The  passage  in  Atkyns  has  been       (o)  O'Calaghan  ▼.  Cooper,  5  Ves. 

coBsiderea  as  a  miareport,  no  such  117. 
language  appearing  in   the    Chief 
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fent  before  and  after  the  coosammatioo,  and  no  dieagreement, 
or  alteration  of  the  Father's  good  liking  in  the  mean  time  (/>)• 

Where  a  Legacy  is  given,  the  greater  part  of  which  is  to  go 
over,  upon  Marriage  without  the  consent  of  the  Executors,  a 
conditional  consent,  upon  the  offer  of  a  Settlement,  may  be  re- 
tracted  on  a  subsequent  refusal  to  settle ;  and  a  Marriage  without 
such  consent  is  a  Forfeiture  (f  )•  A  consent,  however,  cannot 
be  withdrawn,  by  adding  terms  that  do  not  go  to  the  propriety 
of  giving  the  consent  (r) ;  but  it  is  going  too  far  to  say  it  cannot 
be  withdrawn  for  any  reason,  good  or  bad  («)•  Such  consent 
might  be  withdrawn  under  circumstances  of  a  positive  duty  in 
the  Trustees  to  countermand  it  (/)• 

The  conduct  of  Parties  may  amount  to  a  consent,  though  no 
express  consent  be  given  (ti),  a  constructive  consent  being  suf- 
ficient (x),  unless,  perhaps,  where  the  *consent  is  required  [*37 
to  be  in  Writing  (y).  Where  a  Devise  was,  that  '^  if  either  of 
the  Devisees  should  marry  into  the  Families  of  R*  and  G.  and 
have  a  Son,  I  give  all  my  Estate  to  him  for  Life,  with  Remain- 
ders over;  if  not,  to  Randall  ;^^  and  the  Devisees  married,  but 
not  into  the  Families  of  jR*  or  G.,  and  Randall  filed  a  Bill, 
claiming  the  Estate,  it  was  dismissed,  the  Devisees  having  their 
whole  Lives  to  perform  the  condition  (z).  And  where  the  con- 
sent of  an  Executor  (a)  or  of  Parents  is  required,  a  general  con* 
sent  to  any  Marriage  the  Child  may  contract  is  sufiicient  (i)« 

A  con9ent  after  the  Marriage  has  been  held  sufiicient,  where 
it  was  not  required  to  be  in  Writing  (c)« 

A  Power  of  trying  how  far  the  grounds  are  reasonable,  upon 
which  Persons  intrusted  by  Parents  have  given  or  withheld 
their  consent,  has  been  exercised  by  the  Court,  but  it  has  been 
considered  a  very  dangerous  power  (d).  *  Many  reasons  might 
operate  against  individual  consent  into  which  the  Court  could 
not  providently  inquire,  and  which  it  would  be  quite  competent 
to  the  party  to  refuse  to  disclose  (e). 

Where  a  Legacy  was  given  upon  condition  of  releasing  all 
claims  upon  the  Testator^s  Estate  and  Effects  within  a  limited 
time,  and  the  Legatee  took  the  Legacy,  but  did  not  actually  re- 

(p)  1  Ch.  Re^  I  ;  and  see  I  Mod.  238.  Merry  v.  Ryvet,  I  Eden,  5. 
310.  (y)  See  Clarke  v.  Parker,  19  Yes. 

[g)  Dashwood  y.  Lord  Bulkeley,  12,  and  the  caae  of  Mesgrett  v.  Mes- 

10  Yes.  230.  greii,  2  Vem.  580,  there  mentioned ; 

(t-)  Ibid.  242 ;  and  see  Lord  Strange  see  also  1 9  Ves.  24. 
gainst  Smith,  Ambl.  263.  (z)  Randall  y.  Payne,  1  Yes.  jnn. 

(s)  Clarke  v.  Parker  19  Yes.  13.  55. 

(fj  Da»bwood  t.  Lord  Bulkeley,  10       (a)  Pollock  ▼.  Croft,  1  Mer.  181. 
Yes.  290 ;  and  what  is  said  in  Clarke       (h)  Mercer  against  Hall,  4  Bro.  C. 

T.  Parker,  19  Yes.  13 ;  contra  Merry  C.  3-26. 
r.  Rjyes,  I  Edeo'sRep.  1.  (c)  Sic  diet.    Ibid.  328. 

(«)  D.  Aguilar  v.  brinkwater,  2       [d)  Dasbwood  t.  Lord  Bnlkeley, 

Ves.  b  Bea.  225.  10  Yes.  245  ;  and  see  what  is  said  m 

{x)  Campbell  v.  Lord  Netterville,  Clarke  y.  Parker,  19  Yes.  11. 
^  Ves.  534,  and  noticed  2  Yes.  k  Bea.        {e)  Clarke  y.  Parker,  19  Yes.   1 1 . 


38  EQUITY  JURISDICTION. 

38"*^]  lease,  it  was  held  *be  was  booDd  by  his  Election,  and  that  his 
Executors  shoald  release.  These  are  considered,  not  as  Gifts 
upon  a  condition  precedent,  which  requires  strict  performance, 
but  are  conditions  annexed  to  the  body  of  the  Gift,  and  pass 
with  it  (/)•  And  where  Legacies  were  given  to  four  Grand- 
children, upon  condition  that  as  they  came  of  age  they  should 
release  ail  claims  to  the  Testator's  Estate ;  the  condition,  it  was 
held,  must  be  taken  distributivel]/^  and  such  only  as  refused  to 
release  forfeited  their  Legacies  (g). 

A  provision  in  a  Will,  that  any  Legatee  controverting  the  dis- 
position the  Testator  had  thereby  made  of  his  Estate  should 
forfeit  his  Legacy,  is  held  to  be  in  terrorem  only,  and  no  Forfeit- 
ure is  incurred  by  contesting  any  disputable  matter  in  a  Court 
of  Justice  (A),  unless  there  be  a  Devise  over,  on  breach  of  the 
condition  (t)« 

A  condition  inconsistent  with  the  terms  of  the  Gift  of  a  Lega- 
cy is  void.  As,  where  there  was  a  Bequest  to  ^.  for  Life,  and 
at  his  decease  to  his  Heirs,  Executors,  &c.  ^'  but  if  he  attempts 
to  dispose  of  the  Principal,  the  Legacy  is  to  go  to  another,^'  the 
condition  was  held  to  be  inconsistent,  and  that  A.  took  the  ab- 
solute interest  (Xr). 

If  there  is  a  declaration  and  undertaking  by  a  Legatee  to  do 
an  act,  in  consideration  of  a  Testator's  devising  to  that  Legatee, 
the  Court  will  decree  it,  whether  such  undertaking  was  before 
the  Will  was  made,  or  after  (/). 

Where,  by  a  Will  noticing  the  probability  that  the  Legatee 
was  not  living,  a  Legacy  was  given'  upon  condition  that  he 
should  return  to  England^  and  personally  claim  of  the  Execu- 

(/)  Earl  of  Northumberland,  v.  from  tlieir  probity  and  good  tinder- 
Earl  of  Aylesford,  Ambl.  540,  and  on  standing,  to  be  chosen  by  the  dispu- 
rehearing,  ibid.  p.  637.  tants,  each  baring  the  choice  of  one, 

{g)  Hawes  t.   Warner,   2  Vem.  and  the  third  by  those  two ;  which 

478.  three  men  thus  chosen  shall,  unfet- 

{k)  Powell  y,  Morgan,  2  Vem.  91.  tercd  bj  law  or  legal  constructions, 

Morris  t.  Boroughs,  1  Atk.  404.  declare  the  sense  of  the  Testator's 

(i)  Cleaver  v.  spurling,  ^2  P.  Wms.  intentions ;  and  such  decision  is  to 
528.  In  the  Will  of  the  celebrated  all  intents  and  purposes  to  be  as  hind- 
General  Washington  there  was  the  ing  on  the  Parties  as  if  it  had  been 
following  clause: — ^*  Having  endear-  given  in  the  Supreme  Court  of  the 
oured  to  be  plain  and  explicit  in  all  United  States." — Such  a  clause  as 
the  Devises,  even  at  the  expense  of  the  above  in  Wills,  if  valid,  might 
prolixity,  perhaps  of  tautology,  I  save  much  animosity  and  litigation  ; 
hope  and  trust  that  no  disputes  will  but,  it  seems,  that  the  effect  of  the 
arise  concerning  them  ;  but  if,  con-  Will,  notwithstanding  such  a  clause, 
trary  to  expectation,  the  case  should  might  be  contested.  See  theobsenr- 
be  otherwise,  Jrom  the  want  of  legal  ation  in  the  Judgment  in  Phillips  t. 
expression,  or  the  usual  technical  Bury,  I  vol.  Bum's  Ecc.  Law.  409, 
terms,  or  because  too  much  or  too  5th  edit,  and  also  Gibbons  v.  Da wley, 
little  has  been  said  on  any  of  the  De-  2  Ch.  Cas.  198.  By  the  American 
vises,  to  be  consonant  with  Law,  my  Law,  probably,  such  a  clause  is  effec- 
will  and  direction  expressly  is,  that  tual. 

all  disputes,  (if  unhappily  any  should  (A;)  Bradley  v.  Prixoto,  3  Yes.  324 ; 

arise)  shall  be  decided  by  three  im-  see  Dig.  30. 1.  114.  14. 

partial  and  intelligent  men,  known  (/)  Drakeford  v.  Wilks,  3  Atk.  54^ 
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trix,  or  id  the  Church  Porch,  and  if  he  shoald  not  so  claim  with- 
in scTen  years,  to  be  presumed  dead,  and  the  Legacy  to  fail  into 
the  Residue;  the  Legatee  not  having  resumed,  and  dying 
abroad  within  seven  years,  the  Legacy  was  held  not  to  be 
dae :  the  existence  of  the  Legatee,  though  appearing  otherwise, 
being  lo'be  proved  by  Ihe  particular  means  prescribed  ;  and 
therefore  not  within  the  Case  of  the  Civil  Law,  where  the 
end  being  obtained  the  means  were  not  considered  as  essential 

W)- 

*  Where  the  Legacy  was  in  Trust  to  pay  the  Interest  to  [*40 

the  separate  use  of  A.  for  Life,  and  afteic  her  decease,  as  to  the 

Capital,  for  her  Children,  and  if  no  Child,  to  pay 'the  Interest  to 

her  husband  during  his  Life,  and  from  and  after  his  decease,  in 

cast  he  shall  become  entitled  to    such  Interest^  then  to  pay  the 

Principal  to  other  Persons ;  it  was  held,  that  though  the  Hus"^ 

band  died  during  his  Wife's  Life,  and  so  never  became  entitled 

to  the  Interest,  yet  the  Limitation  over  was  effectual,  and  the 

words  "m  case  he  shall  become  entitled  to  such  Inter etis^^^  were 

considered  not  to  amount  to  an  express  precedent  Condition  (n). 

In  another  case,  where  there  was  a  Bequest  of  a  Residue  in 
Trust  in  case  ^,  should,  within  six  Months  after  the  Testator's 
decease,  give  Security  not  to  marry  J3.,  then,  and  not  otherwise, 
to  pay  the  Children  of  A.^  with  a  proviso  to  go  over  if  he  should 
refuse  or  neglect  to  give  any  Security,  it  was  held  that  she  might 
retract  a  refusal ;  and  that  a  Bond  given  within  six  Months,  ex- 
elusive  of  the  day  of  the  Testator's  death,  was  a  good  perform- 
ance of  the  Condition  (o).  ^ 

A  Testator  gave  1,000/.  to  D.,  but  if  D.  should  not  be  alive, 
and  there  be  certain  intelligence  thereof,  the  Testator  willed 
that  the  same  should  be  divided  between  A.  and  B*  D.  appear- 
ed to  have  been  alive  at  the  time  of  the  Will,  but  died  in  the 
life* time  of  the  Testator.  A.  and  B.  were  held  entitled  to  the 
600/.  (p). 

*A  L^cy  with  a  Condition  annexed,  cwUra  bonos  mo^  [*41 
rcsy  given,  for  instance,  to  a  Feme  Covert,  on  condition  of  liv- 
ing apart  from  her  Husband,  is  a  bad  Condition,  and  the  Lega- 
tee takes  onfettered  with  the  Condition  {q).  (1) 

(»)TaUE  V.  Houlditch,  1  Vcs.  ^  Co)  Lester,  v.  Garland,  ISVes.  948. 
Bea.  248 ;  and  see  Burgess  v.  Rob-       (p)  Parry  v.  Boodle,  1  Cox,  184, 

iosoo,  t  Madd.  Rep.  172.  and  the  cases  there  cited. 
'  (»)  Pearsal  ▼.  Simpson,  15  Ves  29.        [q)  Brown  v.  Peck,  1  Edeii,  140. 


(1)  A  testator,  by  his  will,  gave  to  his  daughter,  «<  daring  her  separation 
from  her  hnsbuid,  one  thousand  doUars  a  year ;"  the  daughter  lived  separate 
from  her  husband,  when  the  will  was  executed^  but  they  afterwards  lived 
together,  and  were  so  liTingat  the  time  of  the  testator's  death ;  and  about 
three  months  afterwards,  they  again  separated  and  lived  apart  for  a  year ;  it 
w«s  held,  that  the  condition  annexed  to  the  bequest,  was  lawful  and  proper ; 
hot  as  the  separatifm  had  ceased  when  the  will  took  effect,  the  legacv  was  at 
an  end ;  and  a  yolnntary  separation  of  the  husband  and  wife,  aftar.lne  death 

VolH.  /^ 
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Under  tfiis  head  of  conditional  Legacies  may  be  ranked  tlie 
implied  condition  which  attaches  where  a  Legacy  is  left  to  one 
who  is  appointed  Fxecotor;  in  which  case  it  has  been  held 
that  such  Legatee  is  not  entitled  to  his  Legacy  unless  he  proFes 
the  Will ;  but  he  may  prove  at  any  time  ;  even  after  the  hear- 
ing of  the  Cause  (r).  It  might  be  different,  perhaps,  if  the  Leg- 
acy was  by  one  Will,  and  the  appointment  of  Executor  by  an- 
other (»). 

A  Legacy  upon  condition  that  the  Legatee  shall  change  the 
course  of  his  life  he  has  too  long  followed,  and  give  up  all  low 
company,  and  frequenting  public  houses,  and  driDking  to  excess, 
was  held  to  be  a  valid  Condition,  and  capable  of  being  enfor- 
ced (t). 

When  a  Legacy  it  a  Satisfmtioji^  and  when  a  Legacy  is  consider- 
ed at  saiufied. 

In  general,  when  a  Bequest  operates  as  a  satisfaction,  it  must 
be  of  an  eqml  sum — equally  beneficial — ^and  of  the  same  na- 
turt  (♦!)• 

If  a  Legacy  be  smaller  than  a  Debt  owed  to  the  Legatee,  it 
is  not,  even  pro  tanto^  a  satisfaction  of  the  Debt  (oc) ;  nor  is  a 
42*  I  Bequest  of  specific  things  considered  ^s  a  satisfaction  (y), 
unless  accepted  as  such ;  for  if  a  Man  gives  a  matter  of  curios- 
ity or  art,  as  a  fine  Picture,  by  way  of  satisfaction  of  a  Debt, 
and  thfe  Legatee  accept  it,  though  the  value  be  less  than  the 
Debt,  tfiere  could  be  no  ground  for  equity  to  interpose  (z).  But 
it  is  a  rule,  that  a/^ectmuxry  Legacy  is  a  satisfaction  of  a  Debt, 

5 provided  it  h  efnal  to  (a),  or  greater  ibvin  the  Debt  (b)  ;  but  any 
itHe  circumstance,  (in  which  it  differs  from  the  doctrine  as  to 
the  aatf sfkction  of  Portions)  is  laid  hold  of  by  the  Court  to  take 
it  out  of  the  rule  (c) ;  it  being  considered  as  unsatisfactory  (d) 
and  even  absuitl  (e)» 

(r)  RMd  ▼.  DeTSLjaas,  t  Cox,  885.  Jc)  HmtVUffe  v.  HincUifie^  S  Vm. 

(s)  Ibid.           .  529  ;  bvt  see  Wallace  ▼.  Pomfret,  1 1 

mtattenaIlv.Ho#en,tMeHy.'Se.  Ves.  547,  where  Lord  £ld<m  says, 

hi)  byde  r.  Byde,  1  CiMl.  48.  <«  If  Uiis  rule  of  Prssamptioti  waa 

rrjEastwoodr.Vinckes^P.Wms.  onoo  estaUialied,  asd  ondeiMoodto 

61o.  Mos.  295.  be  the  nile,  it  would  hare  been  iiifi< 


.    Sic  diet.  Mot.  8.  ing  to  find  out  a  dbUaotSoa.     \t 

})  Wallace  t.  Pomfret,  11  Ves.  Would  have  been  better  eidier  to 

644 ;  and  see  JeA  r*  Wood^  a  P.  hwr%  abided  by  the  rule,  or  to  have 

Wmf .  1 38.    In  Crompton  y .  Sale,  2  aaid  boldly,  it  should  exist  no  longer.^ 

F.  Wyds.  l5£^  It  fe  said  tbe  l^ift  ttrast  \i)  See  what  Lond  Kift^  vaya  in 

alto  be  dec^red  to  be  in  satistetiotti.  Chancey 'b  t;ase,  1  f,  Wuis.  4f0. 

fied.  qd.   Richardson  r.  Chr«es^  5  :e)l^tehewft  y.  Mifttlbews,  %  V\ss. 

Atk.  67.  Graham  v.  6rahatti,  1  V«&.  «36.  1  Dick.  ^i.  Batt;hy  v.  WfSme- 
if63. 


/ 


of  the  testator.  Would  not  entiOe  ber  to  it.    ^Coophir  t.  ttmstny  ^i^OlSIS.  Vh. 
|iip.  ^9.  S.  C.  3  Johna.  Ch.  Rep.  3d2,52l. 
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Wherever  there  are  circunutanceti,  or  a  presamptioo  ths^  the 
Tefetator^B  intention  was  not  that  the  Legacy  shouH  be  aq 
Ademption  of  a  Pebt,  aa  where  it  is  given  for  a  particular  pur- 


Lord  lufboi  woaM  not  allow  of  pare}  Evidence  tQ  show  that 
the  Testator  designed  to  give  the  Legacy  exclusive  of  the 
Debt(i). 

The  presumption  (arising  from  the  Legacy)  that  the  Debt 
10  satisfied,  may,  however,  he  rebutted  op  the  lace  of  (he  Will ; 
as  where  the  Testator  creates  a  Fund  for  the  payment  of  his 
Debts,  and,  subject  to  the  same,  charges  his  I^acies  there* 

on  C*)« 

If  the  Peht  due  to  the  Legatee  be  upoe  ap  open  or  running 
cccmmij  90  that  it  might  not  he  known  to  the  Testator  whether 
he  owed  eoy  Money  to  the  Legatee,  ttie  Legacy  will  pot  he 
considered  as  a  satis&ctioa  of  the  Debt.  Nor  is  a  Legacy  « 
satisfaction  of  a  Debt  contracted  after  the  maUng  of  the  Will ; 
for  in  such  case  the  L%iu;y  could  not  be  intended  as  a  satisftc 
tion(/). 

A  L^^y  is  not  an  extinguishment  of  a  q^otjahle  Seciiii* 
ty  {»%)•  And  tboi^h  a  JLegacy  to  an  S^ecutor  excludes  him 
ffoiD  the  undisposed  surplus  of  the  Testator's  Ests^e  (^  doctrine 
which  will  beseafier  be  more  fiilly  considered),  It  will  not  be  al- 
lowed to  opeinite  for  two  purposes,  aud  so  as  also  to  be  a  satis^ 
(action  for  a  Debt  doe  from  the  Testator  (n)* 

And  though  a  Gift  of  a  L^acy  may,  as  iu  the  Civil  iMWt 
(0),  be  so  fnmed  as  to  release  a  demand,  *y et  where  it  was  {^44 
a  Bond  Debt,  and  was  uncancelled  in  the  Testator's  possession, 
it  was  held  not  to  be  released,  no  intention  appeai'iAg  to  re* 
lease  (/?)• 

A  Lqpcy  given  by  the  Will  of  a  Parent  (r),  or  by  a  Husband 
to  hb  Wife  (5),  is  not  considered  upon  any  dilfereot  footing  from 


wfigtat,  SYei.  466  ;   and  see  Esttt-  (/)  Rawlins  ▼.  Powel,  1  P.  Wpis. 

wood  V.  Vioto.  t  P.  Wms.  6^6,  ^nd  299.  Thomfs  ▼.  Bennett,  %  P.  Wmt. 

BkAatidttm  r.  jQreeie,  3  Atk.  66.  942.  Craomer's  case,  Sal|[.  608.  Maa- 

Foirlcrr.  fowler,  3  P.  Ww».  364 ;  call  f.  MaacskU,  I  Ves.  324.  Cole  v. 

aad  3«rre}l  f.  Peokfprd,  1  Yes.  621.  Ashborne,  I  Marcb  1744,  MS. 

f/)  Matthews  f.  Matthews,  2  Ves.  (oi)  Carr  y.  East^b^o^e,  3  V^, 

fr]  Bicbardsoa  f.  O.reese,  2  Atk.  in)  Mattbews  f.  Maitbeirs,  2  Yes. 

6$.  fltnchlife  y.  UincbUfe,  3  Ves.  637. 

S29, 466.  l9)  Inst  2,  ^  13f 

(h)  NidipUs  F.  Jiidsop,^  Atk.  301.  M  Wilinot  r.  W^todhouse,  4  ^to, 

li]  Fowler  f.  Fowler,  3  P.  Wms.  C.  C.  227. 

3S^  (r)  Token  f.  CeUins,  4  Ves.  490, 

m  Cbanoey^   case,  1  p.  Wms.  492.  CbaFeF.  Furrant,8Ves.  8. 

aat-lBichardaon  r.  Greese.  3  Atk.  0)  Fowler  T.  Fowler,  3P.  Wmsir 

66.  HkicbKflb  F.  Hmdiliffe,  3  Ves.  353. 
529,  cited 2  Fonbl.  Tr.  £q.  323,  n.  I. 
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that  of  a  Legacy  by  any  other  Penon,  as  to  the  satisfaction  of 
aDebt.{l) 

A  Legacy,  in  order  to  satisfy  .a  Debt,  must  he  payable  imme^ 
diateiy  on  the  Testator's  death  (<)•  Ify  therefore,  the  Debt  be 
payable  one  month  after  the  Testator's  death,  and  the  Legacy 
5ta;  months  after,  it  is  not  a  satisfaction  (u).  So  to  be  a  satisfac- 
tion there  must  be  a  eertainhf  of  payment ;  therefore  a  Legacy 
on  a  contingency  will  not  be  a  satisfaction  (x). 

If  a  Legacy  be  not  as  certain  as  to  the  duration  and  com* 
mencement  as  the  thing  to  be  satisfied,  it  will  not  be  a  satisfac* 
tion ;  and  therefore,  wnere  a  Lady,  indebted  to  a  Servant  for 
wages,  gave  by  Will  ten  times  as  much  as  she  owed,  or  was  like- 
ly to  owe,  yet  because  made  payable  one  month  after  her  death, 
BO  that  the  Servant  might  not  outlive  the  montii,  a  thing  unlikely, 
the  Court  held  it  not  to  be  a  satisfaction  (y).  In  some  cases 
Legacies  to  Servants  are  held  never  to  be  considered  as  a  satis- 
45*]  Action  (z).  So,  where  a  ^Parent,  indebted  to  his  Children, 
gives  them  twenty  times  as  much  in  the  whole  amongst  them, 
but  not  payable  if  they  do  not  arrive  at  twenty -five  years  of 
age,  or  do  not  marry,  this  is  not  a  satisfaction  (a). 

In  one  Case,  Mr.  Justice  Duller  seems  to  nave  considered  a 
Gift  of  a  Residue  as  a  satisfaction  for  money  secured  to  be  paid 
by  Marriage  Articles  (6) ;  but  in  a  subsequent  Case,  it  was  said, 
as  a  general  rule,  that  a  Residue  shall  not  be  taken  in  satisfac- 
tion of  a  Covenant  in  Marriage  Articles,  as  the  Legatee  would 
have  to  wait  the  result,  perhaps,  of  a  long  protracted  Suit  in 
Chancery,  before  it  could  be  ascertained  what  the  Residue 
was  (c).  So  a  Residue  is  not  a  satisfaction  for  a  sum  to  be  laid 
out  in  Land  in  Fee  (d),  nor  is  it  a  satisfaction  for  a  Debt  (e). 

A  Portion  to  a  Child  by  the  Will  of  a  Parent,  if  there  is  any 
prior  provision,  and  such  Portion  is  equal  to  what  is  secured,  is, 
by  implication  (y),  a  satvfactionj  and  if  not  equal,  it  is  a  satis- 

mClarke^r.  Sewell,  3  Atk.  98;  luded  to  in  note  to  1  Vera.  346. 
and  see  Teacock  v.  Falkener,  1  Bro.       (a)  Matthews  v.  Matthews,  2  Ves. 

C.  C.  296.  636. 

(u)Hayne8  against  IVfico,  1  Bro.        (6]  Pearson    against    Morgan,  2 

C.  C.   129 ;    and  see  on  this  head  Bro.  C.  C.  388.  Sed.  rid.  Demesne 

Compton  F.  Sale,  2  P.  Wms.  552.  v.  Pontet,  1  Cox,  188. 

(x)  NichoIIs  y.  Jadson,  2  Atk.  301 ;       (c)  See  Devese  v.  Pontet,  1  Cox, 

andseePuUen  y.  Cresy,  3  Anstr.  188. 
830.  id)  2  Ves.  37.  AUeyne  v.  Alleyne. 

fy)  Matthews  v.  Matthews,  2  Ves.       (e)  Derese  and  Pontet,  mentioned 

€36.  in  Free.  Ch.  note,  240,  by  last  editor, 

(«)  Richardson  y.  Greese,  3  Atk.  S.  C.  1  Cox,  288. 
69  ;  and  see  Wallace  y.  Pomfret,  al-       (/)  Webb  v.  Webb,  2  Vera.  110. 


( 1)  A  bequest  by  a  father  to  thejphildren  of  a  deceased  son,  is  not  asatis-, 
faction  of  a  debt  due  from  the  father  to  the  son's  estate.    Ladson  y.  fnrd^ 
]  Des.  314. 
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ikction  pro  iatiio  (g),  unless  it  is  shown  clearly  on  the  face  of  the 
Will  that  it  is  not  so  intended  (A),  or  by  evidence  to  meet  the 
^presumption,  and  then,  and,  as  it  seems,  then  only  (i),  evi-  [*46 
dence  is  admissible  to  fortify  the  presumption  (k). 

It  has  been  said,  the  Court  leans  against  double  Portions  (/), 
but  Lord  Thurlow  disliked  that  expression  (m). 

A  Gift  by  Will,  in  order  to  be  taken  as  a  ^satisfaction  of  a  PoV" 
tian,  must  be  of  the  same  nature^  and  attended  with  the  same 
cerUnntjf^  as  the  thing  in  lieu  of  which  it  is  given  (n).  Landj 
therefore,  is  not  to  be  taken  in  satisfaction  for  Money ;  nor 
Money  for  Land  (o)  *,  but  in  the  case  of  double  Provisions  by  a 
Father  for  a  Child,  slight  circumstances  of  difference  are  not 
regarded  (p) ;  at  least,  where  the  question  is,  not  whether  a 
bounty  is  meant  to  satisfy  a  Debt,  but  whether  one  bounty  is  to 
he  suhstrtoted  in  the  place  of  another  {q). 

la  the  case  oi  Portions,  therefore,  as  both  move  from  the 
same  Peivon,  the  Court  will  overlook  the  difference  at  the  time 
of  payment,  and  coubider  the  Legacy  as  a  satisfaction  for  the 
Porttim  ;  and  whether  the  sum  be  greater  or  less  is  immaterial ; 
but  in  the  latter  case,  it  seems,  it  will  only  be  a  satisfaction 
pro  tonto  (r). 

*The  question  of  satisfaction  is,  generally,  a  question  of  [*47 
inieniian  (s)  ;  nut  not  always,  as  before  observed  (/). 

Id  most  of  the  cases  relative  to  the  satisfaction  of  Portions 
or  L^cies,  by  a  Gift,  the  Testator  does  not  appear  to  have  re- 
ferred to  the  pecuniary  value  of  the  thing  he  was  giving  ;  and 
the  question  hasgeneraJly  been,  whether,  as  upon  entering  into 
a  computation  of  the  value  of  the  thing  given,  it  turned  out 
equal  to  the  Portion,  or  the  Legacy,  it  should  be  taken  as  a  sat- 

M  Chapliii  ▼.  CbaoUs,  3  P.  Wins.  Ball  and  Bea.  276. 

47;  oat  see  Mr.  Fonbl.  observations  (n)  Barrett  v.  Beokford,  1  Yes. 

in  S  Vol.    Treat.  Eq.  324,  in  n.  52] . 

(h)  See  Copley  v.  Copley,  I  P.  io)  BeUasis  v.  Utiiwaite,  1  Atk. 
WniB.  146.  Jessoo  v.  Jes8on,2  Vem.  426.  Broug^hton  ▼.  Errinffton,  7  Bro. 
2SS.  Lord  Thnriow  doubted  as  to  P.  C.  461.  Toml.  Edit.  Eastwood  v. 
tbisRiileiB  Warren  and  Warren,  I  Vincke,  2  P.  Wms.  613;  and  see 
Brou  C.  C.  306,  but  it  is  now  well  Probert  r.  Moiig^n,  1  Atk.  441.  Ben- 
See  Chaplin  r.  Chaplin,  gougbv.  Walker,  16  Yes.  612. 


3  P.  Wms.  245.  Hinchlifie  ▼.  Hinch-  ip)  3  Yes.  635,  ibid.  456. 

life,  3  Yes.  527,  529.    The  subject  (9)Hartopp  y.  Hartopp,  17  Yes. 

was  much  considered  in  Hanbnry  v.  191;  and  see  Hincbliffe  y.  Hinch- 

HaBbaiy,2Bro.  C.  C.352,529;and  Hffe,  3  Yes.  529,  and    Twisden  t, 

seeTolioo  ▼.  Collins,  4  Yes.  491.  Twisden,  9  Yes.  427. 

Sparkes  ▼.  Cator,  ibid.  530,  and  Byde  (r]  1   Bro.  C.  C.  310.  Sed.  yid. 

▼.  Byde,  1  Cox,  44.  Chaplain  y.  Chaplain,  3  P.  Wms. 

(t)  Hartopp  v.  Hartopp,  17  Yes.  216. 

192.  («)  Atkinson  y.  Webb,  2  Yem. 

(10  Druoe  v.  Denison,  6  Yes.  398.  47S.  Pearson  against  Momn,  2  Bro. 

SeeFreemantley.  Banks,  5  Yes.  85,  C.  C  388,  2  Atk.  58.  Eastwood  y. 

when  the  C<rart  appears  tohayere-  Yincke,  2P   Wms.  616.  Slaney  y. 

fased  such  eyidence.  Styles,  MS. 

m  1  Atk.  427,  and  3  Atk.  98.  [t)  Ante,  1  yol.  391. 

(m)  1  Bro.  C.  C.  309 ;  and  see  1 
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isfiiction  ;  the  Testator  Dot  having  indicated  any  idea  of  hia 
own,  whether  it  was  or  was  not  correspondent  in  value  to  the 
Debt  which  be  owed,  or  the  Legacy  he  gave  (t^). 

Where,  by  Settlement,  a  sum  was  provided  for  Daughters' 
Portions  on  failure  of  Issue  male,  and  the  brother  of  the  I/avgh- 
ters,  who  might  have  barred  them  by  a  recovery,  gave  them,  bj 
Will,  above  the  value  of  the  sum  secured  by  the  Settlement,  it 
was  held  to  be  a  satisfaction  (x)« 

\Vhere  under  a  Trust  Term  by  the  Will  of  the  Grandfather 
for  raising  Portions,  it  was  provided,  among  other  events,  that 
if  the  Children  s^bould  be  by  their  Father  in  his  life^time  advari" 
ced  and  preferred  with  Portions  as  good,  or  greater,  the  Term 
was  to  cease,  it  was  held  that  personal  Property  tidceD  under 
the  Inttsiacy  of  the  Father  was  not  a  satisfaction  (y)* 

48*]  If  a  Father  by  Will  gives  a  Legacy  to  his  Son,  and  *af<< 
terwaids  takes  his  son  into  Partnership,  and  gives  him  half  the 
Stock  in  Trade,  this  is  not  a  satisfaction  of  the  Legacy,  it  not 
being  ejusdem  generis  {z)» 

Havmg  considered  the  doctrine  as  to  the  satisfaction  of  Leg- 
acies, we  may  proceed  to  state  the  cases  in  which  a  Devisee  is 
put  to  an  Election. 

When  a  Devisee  is  put  to  an  Election. 

A  LBADiNo,  if  not  the  earliest  Decision  as  to  Election,  is  J^Toys 
V.  Mordauni  (a),  a  Case  of  real  Estate,  which  was  followed  hj 
Vincent  v.  Vincent,  a  Case  of  personal  Estate  (h) ;  by  Drank  v» 
Standish  (r),  the  Case  of  a  Copyhold  Estate  ;  and  by  many  oth- 
er cases  (<0i  the  result  of  which  appears  to  be,  that  a  Person 
shall  not  claim  an  Interest  wider  an  instrument  whether  a  Deed 
(e),  or  a  Will^  without  giving  full  effect  to  that  Instrument  as  far 
as  he  can.  This  rule  has  been  said  to  be  universal,  and  without 
exoepiioo  (/)•  It  applies  to  interests  of  married  Women  {g)  ; 
interests  immediate,  remote  (A),  or  contingent ;  of  valued  or  aot 
of  value  (i)« 

(u)  Vtd.  Bengoogh  v.  Walker,  15  v.  Goodrick,  8  Ves.  496.  Rich  r. 

Ves.  612.  CockeU,  9  Yob.  379.  2  Sch.  &  IMr. 

(x)  Smith  ▼.  Duffiekl,  2  Vem.  177.  S67. 

(y)TwitdeB  ▼.  Tirifdeo,  9  Vet.  («)Tbat  the  doctrine  of  Election 

413.  S.  C.  MS.  exteDds  to  Deeds  w  well  as  Wilk, 

(z)  Holmes  ▼•  Holmes,  1  Cox,  39.  see  Bis^laad  t.  Huddleston,  3  Bro. 

(a)  t  Vern.  581.  Clarke  f.  Guise,  S  C.  C  485  Chetwynd  ▼.  Fleetwood. 

Yes.  eiT.  Morrii  v.  Bnrroqghsy  2  4  Bro.  P.  C.  435.  Mooror.  Butler,  2 

Atk.  629.  Sch.  fc  Lefr.  266.  BirmiiurhiLra  r. 

(5)  fiee  1  Yes.  26a  Kirwan,  2  Sch.  &  Lefr.  45a  Green 

(cj  I  Ave.  C.  C.  588,  in  note.  Hif  h-  r.  Greeo.  a  Meriv.  86. 

wajv.  BaBBer«ih.  584.  If)  I  Bro.  C.  C.  293 in  note. 

(tf)  StraatfisU  ▼.  atreatfield,  For.  (fJYiUaReal  r.  Lmi  G«lws|r,3 

176.    Blake  w,  Banbury,  1  Ves.  jua.  Yes.  385. 

523.  Lewis  atfainstKiar,  2  Bro.C.  (A)  Earl  of  Shafisbwy  v.  Arrow- 

C.  601.  Whistler  y.  Webster,  2  Yes.  wutb,  7  Yes.  480. 

joa.  367.  Yillareal  v.  Lord  Galway,  (•)  Wilson  t.  Lord  John  Towns- 

1  Bro.  C.  C.  292,  in  note.    Sheddon  hend,  2  Yes.  Jnn.  697. 
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*If  the  Testator  gives  what  is  not  bis  Property,  but  [*49 
which  he  supposes  to  be  bis,  and  ^ives  to  the  person  whose 
Property  it  is,  an  Interest  bj  his  will,  that  Person  will  not  be 
permitted  to  defeat  the  disposition  where  it^s  in  his  power,  and 
yet  take'  under  the  will  (/) ;  and  the  same  Rule  applies  though 
the  Testator  knew  he  had  no  right  to  dispose  of  the  Lands,  and 
yet  knowing  it,  takes  upon  himself  to  dispose  of  them  (m).  A 
condition  is  in  these  cases  implied,  either  that  the  Devisee  shall 
part  with  his  own  Estate  or  shall  not  take  the  bounty  (n)  ;  or 
rather,  perhaps,  that  the  disappointed  Devisee  shall  take  out  of 
the  Estate  over  which  the  Testator  had  a  power,  a  benefit  cor- 
respondent to  that  of  which  he  is  deprived  by  non-compliance 
with  the  Will  (o)  (1)  It  is  a  case  of  Campensaiiony  and  not  of 
Forfeiture^  which  applies  only  on  the  non* performance  of  an  ex- 
press  Condition  (p) ;  and,  it  seems,  the  Compensation  must  be, 
by  the  disappointed  Devisee  having  so  much  of  *the  Es*  [*dO 
tate  itself  over  which  the  I'estator  had  a  power  as  will  compen- 
sate bim,  for  I  have  not  foond  any  Case  where  a  compensation 
in  Monev  was  considered  sufficient* 

No  Election  takes  place,  first,  where  the  Testator  attempts 
to  devise  by  a  Will  not  duly  executed  (q) ;  secondly,  where  an 
Infant  attempts  to  devise  his  Real  Estate  (r) ;  for  in  these  cases 
the  WiJI  not  being  duly  executed  the  Court  cannot  read  it  so 
far  as  concerns  the  real  Estate,  and  therefore  no  evidence  of  an 
intention  to  pass  (he  real  Estate  appears,  and  consequently  no 
case  of  election  can  be  raised  ;  but  it  has  been  determined  that 
this  doctrine  does  not  extend  to  the  case  of  an  Heir  claiming 
under  a  Will,  and  also  against  it,  a  Copyhold  Estate  unsurren- 

[l]  TMtnaaa  t.    Woodford,  13  dects  under  a  Settlemeot  to  take 

Ves.  290,  1,  affirmed  on  appeal,  1  one  or  the  other  of  two  beneficial 

Dow,  249.  Wright  r.  Rntter,  t  Yes.  Interests,  he  is  bound  in  Equity  only 

jnn.  6T3.  S.  C.  on  appeal,  4  Yes.  p.  to  make  compensation  to  those  who 

631.  contra  Cnll  T.  SboweH,  Amm.  are  disappointed  by  the  Selection,  or 

727.  S.  C.  3  Wood.  Lect.  Appendix,  to  surrender  entireljr  the  other  part  of 

1.  the  Tide  under  which  he  claims.— « 

tm)  13  Yes.  221.  Welby  r.  Welby,  The  same  point  arose  in  Tibbits  r. 

2  Yes.  and  Bca.  199.  Lady  Caven  v.  TibbiU,  2  Merir.  96,  in  note,  and  re- 

Pultney,  2  Yes.  jun.  560.  Streatfield  mains  undecided.    On  this,  and  on 

T.-Streatfield,  Forr.  76 ;  Forrester  t.  other  points  of  Election,  see  the  able 

Cotton,  Ambl.  390.     1  Eden's  Rep.  note  of  Mr.  Swanston  appended  to 

535.  his  Report  of  the  two  cases  of  Dillon 

(n)  Thettinon  r.  Woodford,  13  Yes.  v.  Parker,  and  Gretton  v.  Hayward, 

290,  affirmed  ja  the  Hoaae  of  Lords,  1  Swanst. 

1  Dow,  249.  Ip)  2  Menr.  965. 

ro)StrestfeM  r.  Streatfield,  For.  (g)  ThellusMm  r.    Woodford,  13 

176.  Wdby  ▼.  W<elby ,  2  Yes.  k  Bea.  Yes.  223.  Ex  pirte  Earl  of  Ilchester, 

1*91.    la  ween  V.  Green,  how!ev«r,  7  Yes.  372. 

2  'Merif.  86,  the  Lmrd  Ohatncellor  (r)  As  in  Hearie  r.  Greenkaak,  t 
considerad  it  a^nesliOB  of  preai  im-  Yes.  298.  S.  G.  3  Atk.  715. 

wtieOiu',  whera  a  Party 


(t)  Yide  WMeyv.  Langitaff,  3  Des.-  504. 
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dered,  this  being  determined  to  be  a  case  of  Election  (5),  though 
in  a  subsequent  Case  it  has  been  said  that  if  it  had  been  res  in- 
tegra  it  would  have  borae  a  question  (t)  ;  and  in  a  recent  Case 
it  was  held,  that  under  genentl  words  in  a  Devise  an  unsurren- 
dered Copyhold  did  not  pass,  and  that  the  Heir  who  was  bene- 
fited by  the  Will  should  not  be  put  to  an  Election  (t4). 

An  Heir  to  whom  an  Estate  is  devised  in  Fee,  maj  be  put  to 
an  Election,  although  by  Law  a  Devise  in  Fee,  to  an  Heir,  is 
inoperative  (x)  ;  for  if  the  will  is  in  other  respects  so  framed  as 
to  raise  a  case  of  Election,  then  not  only  is  the  Estate  given  to  the 
51*]  *Heir  under  an  implied  condition  that  he  shall  confirm  the 
whole  of  the  Will,  but  in  contemplation  of  Equity,  the  Testator 
means,  in  case  the  condition  shall  not  be  complied  with,  to  give 
the  disappointed  Devisees,  out  of  the  Estate  over  which  he  had 
a  power,  a  benefit  correspondent  to  that  of  which  they  are  de- 
'  priVed  by  such  non-compliance  (y).  So  where  an  Estate*Tail 
was  devised  to  the  Plaintiff,  and  an  Estate  in  Fee  to  the  De- 
fendant, the  Issue  in  Tail  and  Heir  at  Law,  though  in  strictness 
he  takes  by  descent,  the  Heir  must,  if  he  chooses  to  take  under 
the  Will,  abide  by  the  Will  in  tolo^  and  suffer  a  Recovery  to  th|3 
use  of  the  Devisee  of  the  Estate  Tail  {z)* 

The  third  instance  where  no  Election  takes  place  is,  where 
there  is  a  Devise  for  the  payment  of  Debts,  in  which  case  Cre- 
ditors will  not  be  put  to  an  Election  (a). 

If  one  by  Will  directs  his  Lands,  which  he  may  afterwards 

i>urchase,  to  be  conveyed  to  the  uses  of  his  will,  and  makes  a 
i^rovision  for  his  Heir  at  Law,  and  afterwards  purchases  Lands, 
and  does  not  republish  his  Will,  which  Lands  descend  on  such 
Heir,  the  Heir  will  be  put  to  his  Election,  and  will  not  be  per- 
mitted to  take  both  the  descended  Estate  and  the  Proyision 
made  for  him  by  will  {h). 

If  a  Person  is  under  restraint,  and  cannot  elect,  the  conse- 
52*]  quence  is,  that  while  he  continues  in  that  ^situation  his 
claim  must  be  barred  (c).  Where  the  Devisee  is  an  Infant,  or 
Feme  Covert,  it  is  UBual,  if  there  be  any  doubt,  to  refer  it  to  a 
Master  to  say  which  is  most  for  their  benefit,  taking  under,  or 
agains^  the  Will  {d). 
An  Election  can  only  take  place  where  a  Person  has  a  decid- 

(f)  Ibid.    I  Yes.   298.   Frank  v.  point  appean  to  hare  been  qnestumed. 
Standisb,  1  Bos.  C.  C.  588,  in  note.        (j;)  Wacket  v.  Cook,  at  the  Rolls, 

Higliiray  y.  Banner,  1  Bro.  C.  C.  15  March,  1763,  MS. 
588.    Wilson  y.  Mount,  3  Yes.  191.         (a)  Kidney  v.  Cotmntfker,  12  Ves. 

(<)  Pettiwood  v.  Prescott,  7  Yes.  154.  Unett  y.  Wilkes,  Ambl.  430. 
541.  (6)  ThellusBon   f.  Woodford,    13 

(i»)  Judd  r.  Pratt,  13  Yes.  168.  S.  Yes.  209,  affirmed  on  appeal  to  tbe 

C.  15  Yes.  390,  on  appeal.  House  of  Lords,  1  Dow,  249. 

(x)  Anon.  Gilb.  Eq.  Rep.  15.  (c}  Wilson  v.  Lord  John  Towns- 

(y)  Welby  v.  Welby,  2  Yes.  &  bend,  2  Yes.  jon.  697. 
Bea.  191.    In  the  previous  case  of      (<l)Ibid. 
Rich  ▼.  Cockel]>  9  Yes.  369,  the 
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ed  Interest  before,  and  something  is  left  to  him  bj  Will  i'^ 
where  there  is  do  certain  benefit  before,  there  can  be  no  Elco 
tiou  (e). 

Many  Gases,  of  li^Iection  say  the  Testator  must  describe  the 
sabjects  of  which  he  means  to  dispose ;  but  in  some  cases,  it 
seems,  parol  evidence  has  been  sdmitted,  to  show  that  though 
the  Testator  has  used  words  not  so  descriptive  (hey  shall  be 
taken  to  be  descriptive  (/)•  In  a  recent  Case,  however,  in 
the  House  of  Lords  (g),  it  was  held,  that  if  the  words  of  the 
iVill  are  satisfied  you  can  go  no  farther.  As,  if  a  Man  devise 
'^  all  bis  Estate  of  or  at  A.^^  you  cannot  go  into  evidence  to 
show  be  meant  other  Property  than  that  at^. 

If  the  claim  does  not  break  in  upon  the  Will  the  Party  is  not 
put  to  an  Election.  Lord  Hardwicke  has  stated  this  Case : 
Suppose  a  Child  is  entitled  to  a  Rent-charge,  or  such  an  Interest 
out  of  a  real  Estate  belonging  to  his  Father,  who  makes  a  Pro- 
vision for  him  by  Legacy  or  Portion,  and  devises  that  real  Es- 
tate to  another  Child,  without  taking  notice  of  the  ^Rent*  [*^3 
charge,  that  Child  is  entitled  to  the  Rent-charge,  as  the  Father 
did  not  show  any  intent  to  exclude  it ;  for  that  does  not  defeat 
the  Devise,  which  the  Court  will  not  suffer  (i). 

If  a  man  devises  ioB,  Lands  to  which  he  has  no  Title,  and 
which  are  the  Estate  and  in  the  possession  of  A.  (to  whom  he 
gives,  by  the  same  Will,  other  parts  of  his  Estate,)  A.  must 
elect,  and  convey  his  Estate  to  B.  or  he  cannot  take  the  benefits 
under  the  Will.  It  is  only  a  modification  of  this  rule  where  the 
Testator,  who  having  in  his  Life*  time,  by  settlement,  subjected 
his  Property  to  particular  encumbrances  upon  it,  afterwards  de- 
vises it  free  from  encumbrances  ;  and  wherever  that  is  done, 
the  Persons  who  take  under  the  Settlement,  or  others  who  de- 
rive Interests  under  the  Will,  must  permit  (he  Estate  to  go  in 
the  new  channel  which  the  Will  has  made.  The  putting  Devi- 
sees under  a  Will  to  an  Election  is  a  strong  operation  of  a  Court 
of  Equity  ;  and  the  Disposition  by  the  Testator,  of  what  he  had 
no  right  to  dispose  of,  must  appear  upon  the  face  of  the  Will  by 
declaration  plain,  or  by  necessary  conclusion  from  the  circum- 
stances disclosed  by  the  Will ;  for  no  man  is  to  be  deprived  of 
his  Property  by  guessing  or  conjecture.  On  the  other  hand, 
the  Court  will  not  refuse  attention  to  what  amounts  to  a  moral 
certainty  of  the  Testator^s  intention,  where  this  is  to  be  gath- 


(e)  See  CroBbie  v.  Murray,  1  Ves.  ton  v.  Ballans,  before  Vice-ChaOk 

jmi.  561.  Leach,  18  March,  1819,  MS.  a  case 

(/)   Drace  v.  Dennison,  6  Yes.  of  Election. 
399,400;  but  tee  Stratton  v.  Beat,  1        (t)Ayre8  y,  Willis,  1  Ves.  231  ; 

Yes.  jon.  385.  and  see  Forrester  v.  Cotton,  1  Edeii, 

{g)  Doe  V.  Ozenden,  4  Dow,  65.  632.  S.  C.  Ambl.  388. 
The  same  point  was  held  in  Plump- 

VOT..    II.  « 
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ered^ttier  from  tbe  state  of  the  Property,  or  tlie  purfiew  bf  the 
Will  (*)• 

54*]  If  a  Testator  having  power  to  appoint,  makes  an  ^ap* 
pointment  by  Will,  which  proves  invalid,  the  Party  who  takes  for 
want  of  a  4ae  exectition  of  the  Power,  is  not  oUieed  to  make 
satisfaction  oat  of  personal  Estate,  which  be  took  nnder  the 
same  Will  in  which  the  invalid  appointment  was  made  (k). 

Where  a  partrctilar  thing  is  given  in  discharge  of  a  demand, 
and  the  Party  insists  on  the  demand,  he  must  wave  not  only 
that  particolar  thing,  bat  all  benefit  which  he  derives  under  tfie 
whole  Will  {[).  But  where  a  Man  by  his  Will  gives  a  Child, 
or  other  Person,  a  Leg|cy  or  Portion,  in  lieu  and  satisfaction  of 
a  particular  thing  expressed^  it  has  been  heM  not  to  exclude  Mm 
firom  another  benefit,  thowh  it  may  happen  to  be  contrary  to 
the  WrH  ;  for  the  Court  wtll  not  construe  it  in  lieu  of  every  thing 
else,  when  he  has  named  a  particular  thing  (m). 

Where  a  Testator  entered  into  a  Marri^e  Bond  to  give 
2,000/.  to  the  Wife  and  Children,  but  if'  no  Children,  then  to 
the  Wife,  and  he  by  Will  gave  her  a  Life  E^ate  in  his  whoh? 
Property,  she  was  not  put  to  her  Election,  but  took  both  (n). 

The  Wife  being  entitled  to  a  settled  Estate,  the  Husband  gave 
her  by  Wih  an  Interest  in  another  Estate,  and  all  his  personal 
Property,  in  lieu  of  her  claims.  I'he  Will  not  being  duly  at- 
tested to  pass  real  Estate,  she  could  not  take  it,  but  was  com- 
polled  to  elect  between  the  personal  Estate  which  did  pass,  and 
the  claims  under  the  Settlement  (o). 

65*]  ^If  A.  in  his  WiH  recites  the  amount  Of  a  DeM^ue  frona 
him,  and  by  his  Will  orders  it  to  be  paid,  and  gives  a  Legacy  to 
the  Creditor,  he  may  claim  the  Legacy,  and  yet  dispute  the  caK 
culatfon  of  the  amount  of  the  Debt  by  the  Testator,  whose  intent 
was  to  pay  the  whole,  and  give  the  Legacy  beside  (/»)• 

If  H  lean  is  entitled  to  an  Estate,  not  well  devised  from  him 
by  Will,  btit  by  the  same  Will  has  a  Lepcy  given  to  him,  and 
a  Power  in  the  Will  to  a  Trustee  for  him  during  his  minority, 
and  the  Legacy  is  paid  to  the  Trustee,  who  fails,  the  Vwtj  not 
having  received  his  Legacy,  he  will  not  be  put  to  his  Elec- 
tion (j). 

An  Election  may,  it  seems,  in  seme  cases,  be  kept  open  even 
for  fif^y  years  (r).    No  Hne  can  be  drawn  from  mere  length  of 

(k)  Blake  Minst  Bunbury,  4  Bro.  (n)  Forsyth  againsi  Grant,  ^  Bro. 

C.  C.  «4,  S.  s:  C.  1  V^Jaa.  514.  C.  C.  Sit. 

{k)  RobinMn  against  Hardosstle,  t  (o)  Newnan  Mninst  Newman,  1 

Bro.  C.  C.  344.  Bro.  C.  O.  IS6. 


I)  Graves  y.  Boyte,  1  Atk.  S09,       (p)  Chuk  v.  Guise,  ft  Ves.  CIT. 
■  the  cases  there  nientioDed   by       (q)  Moore  y.  Moore, «  Ves.  603. 


ana 

Lord  Hardwicke.  '        (rjliordlBeatiliett  r.'  Loi«  Cardi- 

(in)  Bast  V.  Cook,  2  Ves.  33.  Mn,  A»bl.  533,  slnd  em  appeal  to 

Lords,  6  Bro.  P.  C.  232. 
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time\  IhiI  it m^at  be  (twk  Gircumstapces  showing  tl^e  Intent  pf 
the  Part;(a).  Id  a  case  where  a  Widow  ha4  cooflictiog  luteregt 
onder  b«r  Marriage  Settlemeot,  aad  her  Hv^$band^»  Will^  and 
she  proTed  tli^  latter)  aoted  oader  it^  and  received  Rents  for  six 
yean,  she  was  considered  as  having  made  ao  Election  (t)  \  but 
merelj  proving  a  Will  does  not  operate  as  an  Election  to  take 
under  the  Will  (ti). 

*A  Partj  in  whom  a  right  of  Election  yeats  maj  file  a  [*d6 
Bill  to  have  the  Debts  and  Legacies  paid,  ^nd  the  Property 
cleared,  that  he  may  elect  to  advi^ntage  (x). 

It  has  been  holden,  that  where  a  Freeman  of  London  makes 
a  Will,  unless  it  he  expressly  of  his  iestammiuiy  part  (^),  a 
Child  of  svich  Freeman  must  elect  to  take  by  the  Custom  or  by 
the  Will,  and  could  not  claim  part  by  one,  and  part  from  under 
the  other,  but  must  abide  by  the  Will,  in  totOj  or  the  custom  in 
ioioiz);  and  (bat  if  the  Child  elected  tq  take  by  the  Will,  the 
share  of  such  Child,  under  the  Customi  accrued  tp  tbe  Testa- 
tor's Estate,  and  went  according  to  his  Will  (a). 

Where  ^  contingent  Legacy  was  given  to  the  Heir,  on  ctmd^' 
tiofi  not  to  dispute  the  WiU,  and  the  Will  was  not  executed  ac- 
cofdingto  the  Statute,  the  Heir  when  of  age  was  put  to  his  U/^c- 
tiMi  to  claim  the  Legacy,  or  the  Lands  devised  away  (6).  Such 
a  condition  distinguishes  the  case  from  that  before  alluded  to 
(c),  ia  whiebit  was  decided,  that  where  there  wgs  a  Bequest  to 
the  Heir,  and  a  Devise  of  Real  Estate  to  others,  and  the  Will 
was  good  as  to  the  Bequest  of  the  Personal  Estate,  but  void  as 
to  the  Real,  (the  Devisor*  being  an  Infant,)  the  Heir  was  [*^7 
not  pot  to  an  Election. 

At  Law^  a  Devise  cannot  be  averred  to  be  in  satisfaction  of 
Dower  if  the  Will  is  silent,  nor  is  parol  Evidence  admissible  to 
show  that  a  sum  given  to  the  Wifie  was  intended  in  lieu  of  Dow- 
er (d)  ;  but  in  some  cases  a  Court  of  Equity  b^s  been  induced) 
by  special  circumstances,  to  consider  such  Devises  as  a  satisfac- 

(«)  Wttka  T.  Waka,  l  Ves.  jao.  v.  Frsderiek,  I  P.  W»s.  7J2.  Csrr 

336.  Botriete  af^aiait  BroadhurBt,  3  r.  Carr,  %  Atk,  t7a«  Morris  v.  Bqr- 

Brau  C.  C.  SO.  8.  C.  1  Ves.  Jiin.  11%.  rooejt^  t  Atk.  S89 ;  bat  see  Babinr- 

{i)9Bn.  C.  C.  SO.  B.  C.  1  Vet.  toa  v.  Greeavoorf,  I  P.  Wm.  633. 

MB.  179.  (jr)  Cowperv.  Scott,  3  P.  Wins. 

(m)   Lord  NartkiDgtM   in   Lord  IS4.  Posbv.fimith^^  Atk.  43.  Har- 

Bewilifn  r.  Lord  Caid^^,  Anbl.  yev  t.  Desboavene,  For.  13P. 

133,  bold  It  aaunrntod  to  aa  ElectiQa,  \a)  Morris  v.  Burrows,  a  Aft.  ^e7. 

botlba  Hooaeof  Lords  revarssd  his  (6)  Boughloo  V.  Boogfatoa,  t  Ve^. 

Decree.    See  6  Bro.  P.  C.  232 ;  and  12 ;  and  see  Carey  v.  Askoir,  aoti* 

sea  vbal  is  asid  IB  Tate  r.  Maseljr,  5  eedin  8beddoaaad6oodricb«  SVes. 

Ves.4S3.4.  496,  end  reported  in  IC^,  Ml. 

(»)3 Bre. €•  C.  SCH  &  €•  1  Vas*  (c)  Ante,  p.  $0.       . 

jaai  lit.  \d)  Fioaey  ▼.  Fioner,  Seij*  WiT- 

(y)  Biddla  v.  Biddle,  mentioaed  in  eoa*s  Rep.  34. 
aoie  to  1  P.  Wms.  i93.   Frederick 
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lion,  and  the  Wife  has  been  decreed  to  elect  (e),  after  having 
full  knowledge  of  her  rights  under  the  Will  (/)•  The  Rule  in 
Equity  seems  to  be,  that  a  Widow  cannot  be  put  to  an  Election 
to  take  under  the  Will  of  her  Husband,  or  Her  Dower,  except 
by  express  declaration,  or  necessary  inference  from  th^  incon- 
sistency of  her  claim  with  the  Dispositions  of  the  Will  {g)m 
The  question  in  all  these  Cases,  in  the  absence  of  express  words, 
is,  whether  the  Testator  meant  to  give  away  his  Wife's  Dower* 
It  must  be  seen  clearly  that  he  meant  to  dispose  so,  that  if  she 
should  claim  Dower  it  would  disappoint  the  Will.  The  claim 
under  the  Will  and  of  Dower  must  be  repugnant  (A).  (1)  If  there 
is  no  inconsistency  in  the  two  claims — if  both  may  stand  togeth-^ 
er — the  Wife  is  entitled.  A  Devise,  therefore,  to  the  Wife  of 
the  Residue  of  the  Testator's  personal  Estate  does  not  bar  the 
58*]  Wife's  claim  to  Dower  (t)  ;  nor  does  a  Bequest  of  *an  An- 
nuity (/),  (2)  or  a  Devise  of 'all  the  Testator's  real  and  personal 
Estate  in  Trust,  in  the  first  place  to  pay  a  specified  sum  to  the 
Wife,  prevent  her  claim  of  Dower  (m)  ;  and  though  a  Testator 
has  given  to  his  Wife  a  provision  expressly  in  bar  of  any  claim 
she  might  have  against  other  objects  of  his  bounty,  yet  if  by  any 
accident  those  objects  should  be  unable  to  claim  the  benefit  of 
that  exclusion,  no  other  Person  can  set  it  up  against  the  Widow 

(«)SeeCo.  Litt  36b.  n.  227,  ^p-  and  see  Browne  and  Parry,  2  Diek. 

proved  in  Straban  v.  Sutton,  3  Ves.  685,  and  Birmingham  and  Kirwan,  2 

251*      Greatorex  v.  Cary,  6  Yes.  Sch.  and  Lefr.  450,  &c.   Estcourt  v. 

616.  Foster  v.  Cooke,  3  Bro.  C.  C.  Estcourt,  1   Cox,  22.    Thompson  r. 

347.  Nelson,  ibid.  447. 

(/)  Chalmers  y.  Storril,  2  Ves.  and  Ih)  Greatorex  r.  Cary,  6  Yes.  616. 

Bea.  225.  (i)  Ayres  v.  Willis,  I  Yes.  230. 

(g)  Hitchen  ?*.  Hitchen,  Prec.  Ch.  ll]  breatorex  v.  Cary,  6  Ves.  615. 

133.    French  v.  Davis,  2  Ves.  jun.  (m)  Thompson  r.  Nelson,  1  Cox, 

572.    Tinney  r.  Tinney,  1  Atk.  8  ;  447. 


Johns. 


l)Vide  AdsU  v.  Adnty  2  Johns.  Ch.  Rep.  448.  Smithy.  KnUkern  4 
bns.  Ch.  Rep.  9.  ^ 

(2)  Where  the  testator  gave  to  his  wife  500  dollars,  "  to  be  left  in  the  hands 
of  his  executors,  to  be  paid  to  hi^r  for  her  support,  at  any  time,  or  at  all 
times,  as  her  need  might  require  ;*'  and  also  gave  her  necessary  household 
goods  ;  and  after  bequeathinff  certain  pecuniary  legacies,  directed  hif  farm 
to  be  sold  by  his  executors  ;  the  wife  accepted  the  legacy,  which  was  paid 
•  out  of  the  avkiis  of  the  farm ;  it  was  held,  that  the  legacy  was  nt  in  lieu  of 
dower,  but  a  mere  pecuniary  bequest ;  and  that  the  purchaser  of  the  farm, 
*'  took  it  subject  to  the  right  of  dower.  Where  a  legacy  to  the  wife  is  not  ex- 
pressly declared  to  be  in  lieu  of  dower,  it  will  not  be  so  intended,  unless  such 
intention  can  be  clearly  deduced  from  the  provisiom  of  the  will.    AdsU  v. 

So,  where  a  testator  bequeathed  to  his  wife,  ^'  her  comfortable  support  and 
maintenance  out  of  his  estate,  to  be,  from  time  to  time,  rendered  and  paid  to 
her  by  his  executors,"  kc.  <*  during  all  such  time  as  she  should  continue  his 
-  widow^  and  no  longer;"  it  was  held,  that  though  the  charge  of  a  <*  comfort- 
able support  and  maintenance"  mi^ht  fall  as  well  on  the  real,  as  on  the  per- 
sonal  estate,  it  did  not  afiect  the  widow's  right  of  dower,  there  being  noth- 
ing in  the  provisions  of  the  will,  inconsistent  with  Uie  validity  m  both 
claims.    Smith  v.  KnUkerny  ui  aupra. 
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(n).  Where  a  Testator  gave  bis  Wife  real  and  personal  Pro- 
perty in  bar  of  her  Dower  or  thirds,  and  bequeathed  the  residue 
to  Charities,  which  Bequest  was  void  under  the  Statute,  it  was 
held  that  the  Widow  was  not  to  be  put  to  an  Election  (o).  Not- 
withstanding the  doctrine  on  which  Lawrence  v.  Lawrence  (;>), 
(the  leading  Case  on  the  subject)  was  finallj  decided,  and  the 
urequent  recognition  of  that  Case,  Devices  have  often  since  been 
deemed  a  satisfaction  of  Dower,  on  account  of  very  strong  and 
apecial  circauistances,  as,  where  allowing  the  Wife  to  take  a 
double  provision  would  have  been  quite  inconsistent  with  the 
dispositions  of  the  Will  (q) ;  but  from  the  final  Decision  in  Law- 
rtnct  V.  Lawrtr^ce  it  may  be  inferred,  that  a  mere  Gift  by  the 
^Husband  to  the  Wife  of  a  larger  amount  than  the  Dower,  [*59 
ia  no  bar  of  Dower,  but  that  she  may  claim  both  (r)« 

It  has  been  much  controverted,  whether  a  Rent-charge  given 
to  the  Widow,  issuing  out  of  the  Estate  subject  to  Dower,  with 
power  of  Distress,  operates  as  a  bar,  or  satisfaction  of  her  Dow- 
er. Lord  Jiorlkington  (5),  Lord  Camden  ((),  Sir  Thomas  Sewell 
(u),  and  Mr.  Justice  Buller  (x),  seem  to  have  considered  such 
J>evise  as  a  satisfaction  of  the  Dower ;  but  Lord  Hardmcke  (y). 
Lord  Balkurst  (z).  Lord  Rossyln  (a),  Lord  Thurlow  {h\  and 
.Lord  Alvantty  (c),  thought  it  would  not  be  a  satisfaction  of  the 
Dower.  Amidst  such  a  collision  of  authorities  it  is  difficult  to 
decide ;  but  the  prevailing  opinion  of  the  Profession  appears  to 
be  io  favour  of  the  Wife.  In  cases,  however,  of  this  sort,  no 
Purchaser  can  be  advised  to  accept  a  Title  without  a  Release  of 
the  Dower  (d).' 

The  Gift  of  an  Estate  to  any  person,  not  the  Wife,  does  not 
exclude  her  from  claiming  Dower  out  of  that  Estate,  and  at  the 
same  time  taking  under  the  Will  (e).     But  where  an  Annuity 

(11)  PickeriDg  V.  Lord  Stamford,  3  («)    See    Arnold   r.     Kempstead, 

Yes.  332.  Ambl.  466.  S.  C.  2  Eden,  236. 

(o)Ibid.  S«  Q.  on  appeal  (ibid.)  (2}  See  Villareal  v.  Lord  Galway, 

4^  Ambl.  466,  682. 

(p)  2  Vero.  365,  reversed  by  Lord  (u)  Jones  v.   Collier,  Ambl.  466, 

Keeper  Wright,  and  the  reyemal  af-  682,730. 

firmed,  1  Bro.  P.  C.  591.    Tbe  case  {x)  See  Wake  v.  Wake,  3  Bro.  C. 

of  Visani  7.  Longdate,  contra,  men-  C.  255.  S.  C.  1  Ves.  jun.  335. 

tiaood  3  AlJr.  8,  and  I   Ves.  55,  ap-  (2/]  See  Pitt  7.  Snowden,  mention- 

pean  to  hare  been  considered  of  no  ed  3  Ves.  252,  and  i   Bro.  C.  C.  292« 

hig^  antboritjT.     See  Couch  f.  Strat-  {x)  Davis  t.  Edwards,  mentioned 

too,  4  Ves.  394.  Arg''   I  Bro.  C.  C.  292. 

(o)  As  in  Arnold  y.  Kempstead,  (a)  Sec  Pearson  v.  Pearson,  1  Bro. 

AmbAL.  466.  8.  C.  2 Eden,  236.  Villa-  C  C.  292. 


A  r.  Lord  Galway,  Ambl.  682,  but  (6)  See  Foster  y.  Cook,  3  Bro.  C. 

1  not  to  be  clearly  reported  there.  C.  347. 
(2  Scb.  and  Lefr.)  See,  nowever,  the  (c)  French  y.  Davies,  2  Ves.  Jan. 
nad^ment  in  that  case  fully  reported  578,  579 ;  and  see  Greatorex  y.  Ca- 
in I  Bfo.  O.  C.  292.  in  note.     Wake  ry,  6  Ves.  615. 
T.  Wake,  3  Bro.  C.  C.  255,  S.   C.  1  (d)  3  Preston  on  Abstracts,  378. 
Ve0.  jim*  335.  Chalmers,  y.  Storril,  3  (e)  Strahan  y.  Sutton,  3  Ves.  249. 
Ves.  and  Beau  224, 5.  Hitchen  y.  Hitchen,  Pre.  Ch.  133.  2 

(r)  See  what  is  said  in  Erenchy.  Freem.  241. 
DaTies,  2  Ves.  jun.  578. 2  Atk.  427. 
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CO*]  was  git^eo  to  the  *  Wife,  charged  upon  a  deyUed  Estate,  to 
part  of  which  she  was  entitled  in  Tail,  she  was  put  to  her  Elec- 
tion (/). 

If  a  Man  devise  to  his  Wife  certain  Lands,  Monej,  GoodSy 
&c.  in  iieu  and  satisfaction  of  Dower,  the  Wife  cannot  have 
both  $  but  she  may  wave  the  Devise  and  claim  Dower,  or  take 
the  Devise  in  lieu  of  Dower,  at  her  Election  {g)*  (1). 

Where  a  Party  has  made  an  Election,  and  proceeds,  contrary 
to  such  Election,  to  recover  Estates  at  Law,  an  Injunction  will 
be  granted  to  restrain  him  (t). 

Charitable  Legacies. 

Charitable  Bequests  are  next  deserving  of  attention*  All  Dis- 
positions (with  some  exceptions  mentioned  in  the  Act)  of  real 
Estate  to  Charity,  and  personal  Estate  connected  with  Land,  as 
Leaseholds  (k)  and  Mortgages  (though  included  in  a  general  re- 
sidue) (/),  are  rendered  void  by  th^  Statute  of  9  Geo.  3,c.  36, 
usually  termed  the  Mortmain  Act  (m). 

'  -  The  Statute  contains  no  express  words  prohibiting  a  Bequest 
of  Money,  to  be  produced  by  the  Sale  of  Land  for  charitable 
61"*^]  purposes  \  but  is  settled  by  ^construction,  that  such  a  Be- 
quest is  within  the  spirit  and  meaning  of  the  Act  (n). 

Money  XtkHy  be  bequeathed  to  be  laid  out  in  Lands  abroad^  (or 
the  maintenance  of  a  foreign  Charity  (o),  or  for  a  Charity  in 
Scotland  (p).  Nor  does  the  Act  extend  to  any  of  the  Colonies, 
it  beine  held,  that  Land  there,  may  be  legally  devised  to  a  char- 
itable Use,  the  Mortmain  Act  being  one  of  local  policy,  and  ap- 
plicable only  to  England  (q). 

Where  a  Devise  is  void  by  the  Statute  of  Mortmain,  the  Pro- 

(/)  Wilson  V.  Lord  John  Towns-  c.  37 ;  and  coacludiag  with  9  Geo. 

end,  CVes.  693.  2.  c.  J6. 

(f )  1  Cban.  Cas.  138.  S  Cha.  Cas.  (»)i3ee  Attoroey-Geoeral  ag^nst 

24. 1  Ventr.  340.  4  Co.  1  Veraon't  Lord  Weymouth,  Amb.  30,  and  14 

esse.  Ves.  541. 

(ij  Green  y.  Green,  2  MeriT.  86.  (o)   Admitted  Arsnio.  14  Yes.  p. 

{k)  Attomey-Genersl  v.  Tomkins,  640.  OlipbanC  and  Uendhe,  1  Bro. 

1  Ambl.  206.    Attorney-General  v.  671. 

Graves,  MH.  (p)  Mackiatosh  ▼.  Tovnabend,  16 

(I)  Attorney-General  v.  Winchel-  Ves.  330.  Attorney-General  v.  Lord 

8ea«  3  Bro.  C.  C.  372.  Weyroenth.   Ambl.   20.     Attorney- 

(m)  The  Statutes  of  Mortmain  be-  General  v.  Lepine,  19  Ves.  309. 

gan  with  Jft^fna  Charta ;  36.  Hen.  (a)  Attorney -General  v.  Stewart, 

c.  36 ;  then  fcSlowed,  7  Edw.  1.  o.  3;  2  Meriv:  156.    I  have  a  copy  of  an 

13Edw.  I  Stat  1.  €.22;  18  Edw.  I.  opinion    of    Mr.  Attemey -General 

c.  3 ;  34  Edw.  I.  stat  3;  IS  Edw.  3  Pratt,  aAerwards  Lord  Camden,  in 

Stat.  3 ;  1 5  Rich.  2.  c.  5 ;  23  Hen.  8.  which  be  was  clear  that  the  Statute  of 
c.  10.  800.(2, 3,  4, 6 ;  7  and  8  Will.  3  .  Mortmain  did  not  apply  to  Jamaica. 

(1)  A  widow  taking  a  legacy,  and  waiving  dower,  may  again  set  up  her 
claim  to  dower,  if  the  legacy  fail  through  deficiency  of  assets.  CfiH.  v. 
Cattelly  2  Des.  53.  *      ) 
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peitf  Accerding  to  its  nature,  wiH  go  to  tiie  Bsir  at  Law,  or  oext 
of  Kin  (r) ;  bat  if  mooey  be  charged,  in  favour  of  a  Charity,  on 
a  real  Estate  deviaed  to  A*^  it  sinks  in  finrour,  not  of  the  Eleir, 
but  of  the  specific  Devisee  <^)« 

The  Mortmain  Act  commonly,  though  not  properly,  so  call- 
ed  (0«  M  founded  vpon  good  sense  and  sound  policy  («)«  It  has 
indeed  been  tenned,  ^^a  Barhorwin  Act  ^"^^  but  it  is  quite  other** 
wise.  Far  from  being  a  prohibition  of  <^haritable  ioimdatiaos, 
it  only  restraiBs  Ibe  creation  of  them  by  *^  languishing  *and  [*62 
dying  persons  to  the  disherison  of  Heirs  (x) :''  it  does  not  pre* 
Yent  Ctiarity,  bat  the  abase  of  it  i^y).  {f  a  Man  is  charitaUe, 
he  may  by  Deed  convey  Real  GMateto  a  Charity  (2),  provided 
the  Deed  tie  execwted  a  year  before  the  death  of  the  Grantor, 
and  enrolled  within  six  months  after  the  execution  {a) ;  nor  is 
aach  Deed  void  by  reason  of  a  reservation  to  the  Grantor  of  a 
power  of  r^QJating  the  Charrty  {h) ;  and  it  is  sufficient  that  the 
Deed  is  execirted  by  Ibe  Grantor  at  the  time  of  the  enrolment, 
and  need  not  be  executed  by  the  Grantees  (c) ;  and  where  a 
Gvant  was  made  twelve  moirths  before  the  Grantor's  death,  and 
duly  enrolled,  of  a  House  and  Premises  to  T.  C*  in  Trust  for  the 
Rector  of  G.  it  was  held  valid,  though  lh<  Grantor  himself  was 
Rector  of  C  at  the  time  of  the  G^rant  (i7)«  Personal  ftvperty 
may  be  disposed  of  as  before  the  Statute  (e)«  The  particular 
▼Jews  of  Ae  Le^slatore  were  two ;  irat,  to  prevent  Ike  locking 
«ip-of  Land,  smd  real  Property,  from  being  alienated,  which  is 
made  the  title  of  the  Act ;  the  second,  to  prevent  peraons  in 
&eir  last  tnemeots  from  being  imposed  on  to  give  away  their 
real  Estates  from  their  Families ;  for  'in  times  of  Popery  the 
Clergy  got  iteost  balf  the  Jteal  Property  *of  the  Kingdom  [*63 
into  their  hands :  ^^  and,  indeed,''  says  Lord  Harawkke,  "  I 
wonder  they  did  not  get  the  rest ;  as  people  thought  they  there- 
by punfbaaed  Heaven  (/)." 

Nothing  is  more  clearly  «established  than  that  nnder  this 
Siatuit  no  interest  wliatever,  or  Charge,  or  Encnmbrftiice  on 
real  Estate,  can  be  given  for  a  charitable  use  by  Will  (g).    A 

(r)  De  Cotta  againstDePaB,  AmbL  (y)  Ambl.  158,  and  639  ;  and  see  4 

S9S ;  aad.Me  Corbyn  ▼.  French,  4  Ves.  427,  and  Attorney-General  y. 

Vea.  493.  Oibbs  ▼.  Bonney,  2  Ves.  Merrick,  1  Ves.  aen.  47. 

A^  Bee.  996.  MiddleUm  y.  €ater,  4  (g)  BlandCbrdy.  Thackerftll,!  Ves, 

B10.C.  C.  409,  jan.241. 

U)  Wright  y.  Bow.  1  Ves.jiiD.  61.  (a)  Ambl  93. 

(<)  TfaelluaoD  y.  Woodfoid,  4  Vea.  (b)  Grieyea  y.  Caae,  t  Cox*  301. 

340.  (cj  Ibid. 

(11)  Per  Lord  Northinetflii  id  At-  {d\  Attorney  ^General  y.  Munby,  1 

tomey-General  y.  Tyndul,  2  Eden,  Meny.  327. 

210-               fel  Bee  I  Ves.  223. 

t^)  oee  A ttoniey ^G eneral  y .  'Liord  (fj  1  Ve§.  223* 

Weyiaoalh,    AmbK    23.   Attorney-  [g)  Piokerio|r  ^*  I^^^^  Stamford,  2 

General  and  Day,  1  Tea.  223;  and  Yea.  jun.  279.    Attomey-General  y. 

see  Attorney-General  and  Bowles,  3  Meyrick,  2  Ves.'  sen.  44. 
Atk.806. 
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Legacy,  tberefare,  to  a  Charity,  charged  oa  Real  Estate,  is 
void  (A). 

As  a  charitable  Legacy  secured  by  Mortgage  is  void  (t),  and 
a  Bequest  to  pay  off  a  mortgage  on  a  charity  Estate  is  void  (i), 
so  Money  secured  by  an  Assignment  of  the  Poor  Rates  and 
Cotmty  Rates  is  within  the  Statute,  and  will  not  pass  undei  a  Be* 
quest  to  a  Charity  (/).  It  is  the  same  as  to  Mivigatum  Shares 
and  Turnpike  Bonds  (m). 

A  Bequest  of  Money  to  purchase  Ground,  and  build  Alms- 
Houses  is  void  under  the  Statute  ;  nor  can  it  be  sustained  by  a 
Bequest  to  a  charitable  society,  ^'  provided  they  will  furnish  a 
piece  of  Ground  to  build  the  Alms- Houaes^^^  ihht  being  in  effect 
64*]  the  same  thing  (n).  So  a  Legacy  '^  towards  *the  erec^tfigand 
endowing  of  an  Hospital"  is  within  the  Statute  (o)  ;  but  where 
Money  was  left  to  erect  a  Blue-Coat  School  and  establish  a  Blind 
Asylum,  with  a  direction  that  Lands  should  not  be  purchased, 
and  an  expectation  expressed  that  Lands  would  be  given  for  the 
Charities,  the  Bequestwas  considered  as  valid  (/?);  (l)and  where 
a  sum  was  given  to  be  laid  out  in  the  Funds,  and  the  Dividends 
applied  in  providing  a  proper  School-house,  the  Bequest  was 
considered  as  effectual,  as  a  School-house  might  be  hired  (q). 

Where  the  principal  Devise,  as  of  Land,  fails,  a  Bequest  of 
personal  Property  connected  with  it  fails  also — if  the  primary 
Bequest  fails^  the  subsidiary  part  falls  with  it  (r) — but  not  where 
the  personal  Property  can  be  separately  applied  within  the 
terms  of  the  Will  {s). 

Where  Lands  were  directed  to  be  purchased,  and  a  School  to 
be  erected,  the  direction  to  purchase  being  void,  the  Trustees 
offered  themselves  to  purchase  the  Land  upon  which  a  School 


(h)  Currie  y.  Pje,  11  Yes.  462.  said  in  2  Yes.  189.  Grieres  r.  Case, 

(t)  Attomdy- General  v.   Meyrick,  1  Yes.  jun.  548.  S.  C.  4  Bro.  C  C. 

2  Ves.  44.    Pickering  v.  Lord  Stam-  67. 

ford,  2  Yes.  jun.  272,  and  581.  S.  0.  (o)  Foy  y.  Foy,  1  Cox,  165. 

4  Bro  214.     Ambl.    158;  and  see  (p)  Henshaw  y.  Atkinson,  3  Madd. 

Anibl.  368;  and  also  16  Yes.  336.  Rep.  306. 

(k)  Corbvn  y.  French,  4  Yes.  418.  {q)  Johnston  y.  Swann,  3  Madd. 

f/)  Finch  V  Squire,  10  Yes.  41.  Rep.  457. 

(m)  Howse  y.   Chapman,  4  Yes.  (r)  See  Attorney-General  y.  Wbit- 

542,  at  to  money  secured  on  Turn-  church,  3  Yes.  141.  Attomey-Gene- 

pike-toUs ;    see  also  Knapp  y.  Will  ral  y.  Dayts,  9  Yes.  543,  545.  Chap- 

lams,  4  Yes.  430,  in  note.  man    y.  Browne,   b  Yes.  404 ;  and 

(n)  Attorney- General  y.  Dayies  9.  Grieyes  and  others  against  Caae»  4 

Yes.    541,    2.     4tU>roey.General  y.  Bro  C.  C.  67. 

ParsoDS   6  Yes.   191    Attomev-Gen-  [a]  Attorney-General  y.  Stepney, 

eral  y.   Tyndall,   Ambl.   616.'  S.  C.  10  Yes.  29. 
Eden's  Rep.   207;  but  see  what  is 

(I)  A  bequest  of  a  sum  of  money  to  a  town,  for  the  purpose  of  building*  a 
town  house,  for  .f he  transaction  of' ;*ublic  business,  is  yafidas  a  charitable 
bequest.    Co^geshall  y.  JPcfton,  7  Johns.  Ch.  Rep.  292. 
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might  be  erected  ;  but  upon  the  rule  aHuded  to,  all  the  Beqaeflt 
was  considered  as  void  (/)• 

A  Bequest  of  Money  to  establish  a  School  has  been  held  good, 
as  the  Master  may  teach  in  bis  ovrn  *H0Qse,  or  in  the  [*65 
Church  (uj.  So  Money  given  to  improve  Charity  Lands  (or),  or 
-for  re-building,  re-pairing,  altering,  or  adding  to  and  improving 
Land  already  in  Mortmain,  is  a  valid  Bequest,  bat  does  not  au- 
thorize the  purchase  of  Land  (jy).  A  Bequest  of  Money  to  ena-' 
ble  a  Trustee  for  a  Charity  to  complete  a  Contract  for  the  pur* 
chase  of  Land,  would  be  void  (z). 

A  Bequest  for  the  purpose  of  building  a  Chapel  upon  Ground 
already  in  Jtfortmain,  is  legal ;  though  a  Bequest  to  purchase 
Ground  for  the  purpose  of  building  a  Chapel  is  not  legal  (a). 
Id  one  case  (^),  it  has  been  held,  that  if  there  is  a  Bequest  of 
Money  to  be  laid  out  in  building  a  Chapel  or  School,  the  inten- 
tion is  taken  to  be,  to  build,  in  case  a  piece  of  Ground,  already 
in  Mortmain,  could  be  found  for  tbe  purpose,  but  that  doctrine 
has  been  overruled  (c). 

.  If  there  be  a  Bequest  of  Money  to  a  Charity,  and  a  direction 
to  lay  it  out  in  the  public  Funds,  until  the  whole  can  be  laid  out 
in  the  purchase  of  Lands  *to  the  satisfaction  of  the  TVtutees^  [*66 
this  has  been  held  not  to  be  within  the  Statute  of  Mortmain,  the- 
Trustees  being  consideredas  not  obliged  to  lay  out  tbe  Money 
in  Land  (d) ;  but  Money  directed  to  be  invested  until  an  eligible 
Parchase  could  be  had  was  held  to  be  a  Devise  of  Land,  and 
bad  (e).  A  Bequest  of  Money  to  be  laid  out  in  Land,  or  some 
real  Scanty,  for  a  Schoolmaster,  has  been  held  to  be  void  un- 
der the  Statute  (/)• 
'   If  a  large  Personal  EiState  is  left  to  Trustees  for  a  charitable 

U)  Attomej-General  against  Naib,  (c)  €a[miaii  v.  Browne,  6  Yes.  409> 

3  DTO.  C.  C.  588.  S.  C.  mentioned  in  and  authorities  there  cited,  such  as 

Attorney-General  v.  Dayies,  9  Ves.  Attorney  General  t.  Tyndall,  Ambl. 

S4S.  Pdbem  V.  Anderson,  2  Eden,  614.    Attorney-General  y.   Hutchin- 

296.  son,  Ambl.  751.  1.  Bro.  C.  C.  444,in 

(u)  Atlomey-Creneral  against  Wil-  note.  Pelham  v.    Anderson,  I  Bro. 

liaiiM,  4  Bro.  C.  C.  526.  S.  0.  2Coz^  €.  C.  444,  in  note.  Foy  v.  Foy,  3 

p-  387.  Bro.  C.  C.  591.  S.  C.  1  Coit,  63.  See 

(x)  Attorney-General  y.  Na8h,,3  obsenrations  in  Attorney-General  y. 

Bro.  C.  C.  595 ;  and  see  what  is  said,  Whitchoich,  3  Ves.  144,  and  Attor- 

9  Ves.  189.  ney-General  y.  Parsons,  8  Ves.  191. 

(y)  Attomey-C^eral  v.  Parsons,  8  (d)  Grimmett  against  Grimmett, 

Ves.  186;  and  see  Harris  y.  Barnes,  Ambl.  210.    InGrieyes  y.  Case,  1 

Aortil.  651.  Pelham  y.  Anderson,  2  Ves.  jnn.  551,  Lord  Commissioner 

£den,  296 ;  and  Attorney-General  y  Eyre  said,  ^*  this  Case  stood  upon  so 

Biriiop  of  Chester,  I  Bro.  C.  C.  444;  much  nicety,  th&t  it  is  not  proper  to 

and  see  Corbyn  y.  French,  4  Ves.  extend  it  to  Cases  in  which  eyery  part 

427, 8.  2  Ves.  189.  Foy y.  Foy,  1  Cox.  of  the  circumstances  of  that  Case 

166.  Attorney- General  y.  Munby,  1  does  not  occur.*' 

M erir.  345.                                «  {e)  Grieyes  &  others  y.  Case,  4  Bro 

Jt\  Corbyn  y.  French,  4  Ves.  431.  C.  C .  67.  a  C.  2  Cox,  301 ,  and  1  Ves. 

a)  Cfaapnuui  y.  Browne,  6  Ves.  jun.  548. 

r.  (/)  Attorney-General  t.  Bowles,  % 

(6)  Attorney-General  ▼.  Bowles,  2  Ves.  547. 
Ves.  547.  8.  C.  3  Atk.  805. 
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use,  which  they  are  to  direct,  and  there  is  no  occasion  to  come 
to  a  Court  of  Equity  for  a  direction,  there  is  nothing  in  the 
Statute  restraining  the  Trusteea  from  laying  that  out  in  Land, 
because  by  the  express  proviso  of  the  Act,  all  Purchases  to  take 
effect  in  possession  are  good  ;  which,  says  Lord  Hardwieke  is  a 
matter,  perhaps,  that  may  want  a  Remedy  {g). 

Incases  where  Money  given  in  Charity  is  to  be  disposed  of  in 
such  manner  as  the  Executors  or  Survivors  shall  think  Jii^  it  is 
considered  as  a  personal  Trust  which  dies  with  the  Execntora 
(h) ;  and  on  their  death,  the  King  becomes  entitled  to  the  dis- 
position of  the  Fund,  by  his  Sign  Manual  (t). 

67*]  If  an  Heir  at  Law  confirms  a  Devise  of  Land  toe  ^Chari- 
ty,  the  Court  will  not  take  it  away,  for  it  becomes  the  Act  and  « 
Deed  of  the  Heir  (A:), 

A  Devise  to  a  College  is  not  affected  by  the  Mortmain  Act,  it 
being  expressly  excepted  {I) ;  but  if  the  Devise  is  not  ben^ti- 
cially,  but  in  Trust,  for  other  objects,  it  is  not  protected  by  the 
statute  (m). 

If  there  be  a  charitable  Gift  to  two  purposes,  the  one  good 
and  the  other  bad,  the  Court  will  apply  the  Money  to  the  good 
use  (n)« 

A  Citizen  of  London  may,  under  the  custom^  devise  Land 
situated  in  Lond<^n,  in  Mortmain ;  but  not  Land  out  of  Lon- 
don (o). 

A  Bequest  of  Aloney  to  be  laid  out  in  Land,  for  the  support 
of  the  Preachers  of  two  Chapels,  has  been  held  to  be  a  charita- 
ble use  within  the  Statute  of  Mortmain  (/>)  ;  but  a  Bequest  of 
personalty  in  Trust,  for  the  benefit  of  a  dihsenting  Congrega^ 
iion^  is  enforceable  in  Equity  (9),  whether  Quakers^  Baptists  (r), 
or  others  (s) ;  but  it  is  doubtful  whether  such  a  Bequest  in  sup- 
port of  Socinianistn  would  be  good  (<)• 

A  Bequest  to  poor  Relations  may  be  sustained  as  a  Charity 
68*]  (u) ;  and  a  Legacy  to  the  poor  Inhabitants  *of  a  particular  Pa- 

[g)  Vang^ban  v.  Farrar,  2  Ves.  188,  ( p)  Grieves  v.  Case,  4  Bro.  C.  C. 

189.  67.  S.C.  2  Cox,  301. 

(h)  Hibbard  against  Lambe,  Ambl.  {q)  Attorney-General  v.  Fowler,  15 

C09.  Yes.  88.  Attorn^-General  r.  Hick- 

(i)  Attorney-General  r.  Berryman,  man,  £.  1732.  MS. 

1  I>ick.  168.  •  (r1  Attorney-General  T.  LofdDnd- 

(k)  Ambl.  158.  ley.  Coop.  146. 

(i)  Attorney-General  T.  Andrew, 3  («)  Attorney-General. y.  Cook,  2 

Ves.    641,   9.  Attorney-General  r.  Ves.  273. 

Tancred,  Ambl.  352.  S.  C.  1  Bl.  30^  (<)  See  Attorney-General  ▼.  Pear* 

1  Eden,  p.  10.  son,  3  Merir.  353. 

(m)  (Attorney-General  v.  Manby,  («)  White  v.  White,  7  Ves.  423. 

1  MeriY.  344.  Attorney-Genexal  ?.  See  Attorney-General  y  Price,   17 

Tancred,  I  Eden,  15.  Ves.  371 ;    and   see  Isaac  and  De 

(n)  Attorney-General  against  Hart-  Friess,  ibid.  p.  373,  in  note,  Imner- 

ley,  4  Bro.  C.  C.  412.  feotly  and  erroneously  reportea  in 

(o)  Middleton  andnst  Cater.  4  Bro.  Ambl»  595. 
C.  C.  409. 
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has  beenholden  good,  and  to  go  to  the  Poor  not  receiving 
almB  {x). 

A  Bequest  to  the  Crovemors  of  Queen  Annexe  Bounty  is  void 
under  the  Statute  of  Mortmain^  because  all  their  Funds  must 
be  laid  oat  in  the  purchase  of  Estates  (y). 

A  Deyise  of  500/.  to  the  Church  of  St.  Helens  was  detrmin- 
ed  to  be  good,  and  tiiat  it  belonged  to  the  Churchwardens,  to 
be  emplojed  bj  them  in  the  repairing  and  adorning  of  the 
Church  (z).  So,  a  Bequest  to  establish  a  Life-Boat  at  Brighton 
has  been  held  good  (a). 

A  bequest  of  lOOO/.  by  Sale  of  Lands,  to  be  applied  in  Wa- 
ter- Works  for  the  use  of  the  Inhabitants  of  a  Town,  is  within 
tiie  Statute  of  Mortoiain,  and  void  (i)« 

A  Bequest  of  a  residue  to  be  employed  in  such  charitable  uses 
as  the  Executor  shall  think  proper,  is  a  good  Bequest  (c) ;  but 
a  Bequest  for  such  objects  of  benevolence  and  liberality  as  the 
Trustee  io  his  discretion  shall  approve,  cannot  be  supported  as 
a  charitable  Legacy,  but  is  a  trust  of  the  next  of  kin  (a). 

A  grant  of  I^nds  in  Trust,  perpetually  to  repair,  and,  if  need 
be,  rebuild,  a  vault  and  tomb  standing  on  the  Land,  and  permit 
tbe  same  to  be  used  as  a  "^family  vault  for  the  Donor  and  [*69 
her  fiuaity,  is  not  a  charitable  use  within  the  Mortmain  Act  (e). 
If  there  be  in  a  Deed  one  Limitation  to  an  Use  which  is  a  chari-  • 
table  Use  within  the  9  Geo.  2.  c.  36,  that  statute  does  not 
therefore  avoid  other  Limitations  in  the  same  Deed,  which  are 
not  within  the  Act  (/)• 

Where  Property  is  bequeathed  for  a  charitable  purpose  the 
law  will  ikot  allow,  as  for  instancy,  the  support  of  a  Jewish  Syn- 
agogue (jg)^  or  for  the  education  of  poor  Children  in  the  Catho- 
/ic  &ith  (A),  tbe  Court,  though  it  will  not  support  such  Bequest, 
will  yet  apply  it  to  purposes  of  Charity,  upon  the  ground,  (not 
a  very  satisfactory  one)  {i)^  that  as  the  Property  was  meant  for 

[x\  Attiyniey-Generad  v.  Clarke,       {g)  De  Costa  v.  De  Pas,  -Ainbl. 

AmbL  4S2.  2^8. 

(y)  Middleton  r.  Clitherow,  3  Ves.        Ih)  Cary  y.  Abbott,  \  1  Ves.  490. 
734.    Widmore  against    Woodroffe,        (i)  This  doctrine  was  first  broached 

AmhL  696.  I  believe,  in  the  case  of  the  celebra- 

(x}  Aflomqr^General  r.  Ruper,  2  ted  Nonconformist,  Baxter,  1  Vern. 

P.  Wins.  125.  248.  2  Vern.  105 ;  bat  was  disappro- 

(a)  Johnston  r.  Swann,  3  Madd.  ved  bj  Lord  Thurlow,  id  Moggndge 

Rep.  457.  y.  Thackwell,  1  Ves  jun.  468;  and 

(p)  Jones  against  Williams,  Ambl.  see  Attorney  General  against  Gould- 

661.  ing,  2  Bro.  C.  C.  230.    See  also  tbe 

(c)  Chapman  ▼.  Brwone,  6  Ves.  sarcastic  remark  of  the  Master  of  the 
4ia  Rolls  on  this  doctrine,  II  Ves.  495, 

(d)  Morris  f.  Bishop  Dorham,  9  and  what  Lord  Eldon  says  in  Mog- 
Vea.  410.  gridee  and  Thackwell,  7  Ves.  p.  81, 

(<f)  Morris  y.  Bishop  Durham,  9  and  Lord  Alvenley,  in  Attorney-Gen- 

Ves.  399,  and  S.  C.  on  appeal,  10  eraly.  Mioshull,  4  Ves.  14;  see  At- 

Vca.  522.  tomey-General  y.  Whiteley,  1 1  Ves. 

(e)Doey  Pitcher,  6  Taunt.  359;  251,  and  Attomey-Geoeral  y.  An- 

aad  see  3  Manle  and  Selwyn,  407.  drew,  3  Ves.  533.  7  Ves.  223.  9  Ves. 

(/)  Ibid.  525.    There  are  some  important  ob- 
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a  Chariit/^  though  it  could  not  be  applied  to  the  particular  Char- 
ity mentioned,  it  shall  be  applied  to  a  Charily  pointed  oat  bj 
the  Court.  Thus,  the  Legacy  for  the  support  of  a  Jewish  Syn^ 
agogue  was  given  to  the  Foundling  Hospital  I  But  this  doctrine 
does  not  apply  as  to  Legacies  to  charitable  Uses  made  void  by 
the  Statute  of  Mortmain  (^)• 

70*]  *Where  it  appears  by  a  Will  (hat  the  substantial  inten* 
tion  of  a  Testator  is  Charity,  though  the  mode  in  which  it  is  di-* 
rected  to  be  executed  fails,  by  accident,  or  other  circumstances 
(/),  the  Court  will  find  some  means  of  effectuating  that  general 
intention  (m).  .  But  if  the  Court  can  find,  or  may  hereafter 
find  (n),  any  means  of  applying  the  charitable  fund  to  the  Char« 
ity  as  created  by  the  Founder,  it  will  not,  upon  any  general  no- 
tion that  any  other  application  would  be  more  beneficial  to  the 
Inhabitants  of  the  place,  change  the  nature  of  the  Charity  (o)  ; 
for  it  is  a  Rule,  that  the  intent  of  the  Founder  of  a  Charity 
must  be  strictly  followed  (p). 

If  a  Man  bequeaths  a  sum  of  Money  to  such  charitable  Uses 
as  he  shall  direct  by  a  Codicil. to  be  annexed  to  his  Will,  or  by 
a  note  in  writing,  and  afterwards  leaves  no  such  direction,  either 
by  note  or  Codicil,  the  Court  of  Chancery  hath  power  to  dis- 
pose of  it  to  such  charitable  Uses  as  the  Court  shi^ll  think  fit  (q), 
-  So  where  a  Testator  directed  the  residue  of  his  Estate  to  be  di- 
vided for  certain  charitable  purposes  mentioned  by  him,  ^^  and 
other  charitable  purposes  as  I  do  intend  to  name  hereafter,^' 
7 1  "*]  "^and  he  afterwards  makes  a  Codicil,  and  names  no  charitable 
purpose,  the  Court  will  carry  into  execution  the  disposition  of 
the  residue  in  favour  of  the  Charity  (r).  These  cases  are  so 
determined  because  it  is  a  charitable  Bequest ;  and  the  same 
construction  does  not  apply  in  the  case  of  individuals  ;  for  if 
property  be  given  by  Will  to  such  person  as  the  Testator  should 
afterwards  name  to  be  his  Executor,  and  afterwards  appoints 
no  Executor  ;  or  if  having  appointed  an  Executor  he  dies  in 
the  Testator^s  Life-time,  and  he  appoints  no  other  to  supply  bia 
place,  in  either  of  these  cases,  as  to  individuals,  the  Testator 
would  be  held  intestate,  and  his  next  of  kin  will  take  the  pro- 
perty.   But  to  give  effect  to  a  Bequest  in  favour  of  Charity, 

senratioDB   on  this  point    by  Chief  against  Green,  2  Bro.  C«  C.  492. 

Justice  Wilmot,  in  Wilmot's  Rep.  Attorney-General  v.  Pyle,  I  Atk.  436. 

32,3.  Attorney-General   v.     Wansay,    15 

fk)  Corbyn  v.  French,  4  Ves.  433.  Ves.  231.  Attorney-General  7.  Pain- 

0  See  Attomey-Creneral  and  Si-  ter  Stainers  Company,  2  Cox,  51. 

derfin,  I  Vem.  324.  (n)  See  Attorney  General  against 


ney-General  v.  Boyer,  3  Ves.  729,  v«  MinshuU,  4  Ves.  14. 

and  Attorney-General  y   Boultbee,  f  p)  1  Vern.  56, 56. 

2  Ves.  388,  and  3  Ves.  220 ;  and  see  tq\  Freero.  330. 

Attorney-General  v.  Wbitchurchf^S  [r]  Mills  r.  Farmer,  1  Mer.  55. 
Ves*     141,    and   Attorney-General 


r 
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(be  Court  will  iq  both  instances  supply  the  place  of  an  Execu- 
tor, and  carry  into  efiect  that  which,  in  the  case  of  individuals, 
oiiut  have  failed  altogether  (s). 

If  there  is  one  particular  object  to  which  a  Testator's  mind 
applies,  as  the  building  of  a  Church  at  Wheaitiy^  and  that  pur- 
poee  cannot  be  answered,  the  next  of  kin  must  take,  there  be« 
ing  in  that  case  no  general  charitable  intention  /  but  where  the 
Testator  intends  to  give  all  generally  to  charitable  purposes,  the 
increase  will  go  cy-fres  (/). 

Id  a  case,  uereiore,  where  the  Fund  devoted  to  Charity  be- 
came  very,  considerable  in  proportion  to  the  objects,  the  appli- 
cation of  the  Fund  was,  upon  the  principle  o(ct/  pres^  extended 
against  the  claims  of  the  next  of  kin,  for  the  benefit  of  the  same 
^objects,  to  purposes  not  expressly  pointed  out  by  the  [*72 
Will  (ii). 

Where  the  Fund  given  to  Charity  is  exhausted  by  the  pur- 
pose declared  at  the  time,  but  is  afterwards  increased  by  the 
improved  annual  produce,  and  the  Will  contains  no  direction 
as  to  the  disposition  of  the  Surplus  thus  created,  the  Court 
holds  that  the  Testator,  who  gave  the  whole  value  of  the  Fund, 
such  as  it  was  at  the  time  to  a  charitable  purpose,  has  divested 
all  claims  of  his  Representatives ;  and  the  Court  reserves  to  it- 
self the  disposition  at  such  a  Surplus,  with  a  view  of  taking 
CAwe  that  it  shall  be  applied,  under  the  controul  of  the  Court, 
as  nearly  as  possible  to  the  usea  and  purposes  to  which  the  Tes- 
tator oieant  his  property  to  be  subservient  (x). 

If  there  be  a  Charity  for  a  select  number  of  Alms-People, 
and  there  are  not  persons  sufficient  to  answer  the  description  of 
the  Charity,  the  Land  chargi^d  with  the  payment  ot  the  Char- 
ity is  not  discharged  during  that  time,  but  shall  accumulate  and 
be  applied  towards  the  advancement  and  increase  of  the  Char- 

ity  <«).  ^ 

The  Court  of  Chancery  is  said  to  have  a  general  Jurisdiction 
over  Charities,  by  issuing  a  commission,  and  likewl^e  can  give 
directions  for  the  Management  *of  a  Charity  ;  but  this  does{*73 
Dot  extend  to  Charity  Schools,  where  local  visitors  are  appoint- 
ed (z)» 

Where  the  King  is  founder  of  a  Charity,  his  Majesty  and  his 

(s)  Ibid.  94«                         ^  For  the  argument*   contra,  of  Lord 

(I)  Attorney-General  t.  Hnrst  2"  Chief  Jutice  Holt,  see  3  Madd.  Rep. 

Cos,  366.  p.  353. 

(«}  Bishop  of  Hereford  v.   Adams,  (y)  Aylett  v.  Dodd.  2  Atk.  238. 

7  Ves.  8S4 ;  and  see  Attorney-Gene-  Attorney    General     and     Johnson, 

ralT.£arlofWinchelsea,3BroC.C.  Ambl.     190.     Attorney-General   r. 

313.     Attorney-General  r.  Hirst,  2  Sparkes,  Ambl.  «0i. 

Cos,  964.  (z)  Attorney-General  v.  Price,  3 

(jr)  Attomey-Greneral  r.  Coopers  Atk.  108 ;  and  see  Attomey-Cfreneral 

CooHpany,  19  Yes.  189;  and  see  At-  t.  Myddleton,  2  Yes.  3^.  Attomey- 

tDmeT-Geoeral  t.  Mayor  of  Bristol,  General  v.  Corporation  of  Bedford,  2 

SMadd.  Bep.  319.  Attorney-General  Yes.  505. 
T.  mayor  of  Cor^try,  2  Vera.  400 
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Saccessors  are  Visitors^  and  the  right  of  viniting  is  exercised  by 
the  Chancellor  upon  a  Petition  for  that  purpose  (a)  ;  but  it  is 
not  in  the  Court  of  Chancery  that  the  King's  visitatorial  power 
is  to  be  exercised,  if  is  by  the  Lord  Chancellor  (6) ;  and  there- 
fore a  Solicitor's  Bill,  in  respect  of  proceedings  before  the 
Chancellor  in  his  visitatorial  character,  cannot  be  taxed  under 
the  Statute  (i  Geo.  2.  c.  23^  s.  22,)  it  not  being  a  proceeding  in 
Law  or  Equity  within  the  Statute  (c). 

But  wherever  a  private  Person  is  founder,  such  private  Per- 
son and  his  Heirs  are,  by  implication  of  Law,  Visitors  ;  it  is  a 
Common-Law  right  (d)  ;  but  the  founder  may  vest  such  visita- 
torial right  in  any  other  person,  or  his  Heirs  (e)  ;  nor  are  any 
particular  words  required  to  create  a  Visitor — it  is  sufficient  if 
the  intention  of  the  Founder  appears  who  should  be  Visitor, 
technical  words  not  being  necessary  (/)• 

Wh^e,  owing  to  the  failure  of  Heirs,  there  is  no  special  Vis- 
itor, the  Lord  Chancellor  will  act,  as  in  cases  where  bis  Majesty 
is  by  foundation,  special  Visitor  (g). 

74*]  If  the  Charity  is  not  vested  in  the  persons  who  "^are  to 

fiartake,  but  in  Trustees  for  their  benefit,  no  Visitor  arises  by 
mpiication,  but  the  Trustees  li^ve  that  power  (A). 

Another  person  may  graft  upon  a  former  Charity,  and  by  ex- 
press words,  or  necessary  implication,  subject  the  Estate  or 
Emolument  given  by  him  to  the  same  v  isitatorial  power,  and  to 
be  governed  by  the  same  Rules  (t). ' 

The  founder  may  give  a  general  power,  or  may  limit  and 
bind  by  particular  Statutes  and  Laws  ;  he  may  give  the  Visitor 
a  power  of  altering  or  giving  new  Statutes,  or  may  restrain  hinn 
from  doing  it,  or  from  acting  according  to  any  other  (k).  If  the 
power  to  the  visitor  is  unlimited  aud  universal,  he  has,  in  res- 
pect of  the  foundation  and  property  moving  from  the  jfounder^ 
no  rule  but  his  own  discretion ;  but  if  there  are  particular  Sta- 
tutes, they  are  his  Rule,  and  he  is  bound  by  them  ;  and  if  he 
acts  contrary  to,  or  exceeds  them,  he  acts  without  Jurisdiction 
(/),  and  what  he  does  is  a  nullity  (m). 

No  Court  of  Law  or  Equity  can  anticipate  the  judgment  of 
the  Visitor,  or  take  away  his  Jurisdiction  (n)  ;  his  determination 
is  final  and  conclusive.     This  power  may  be,  and  often  has 

(a)  Attorney-General  v.  Black,  U        [g)  Ex  parte  Wrangham,  2  Ves. 
Ves.  193.  jun.  619. 

[b)  Ex  parte  Dann,  9  Ves.  548.  (h)  1  Ves.  492. 
[cj  Ibid.  547.  (i)  Ibid.  472,  3. 
[d)  Skin.  481 .                                          [k)  See  Skin.  454. 
[e)£denv.  Foster,  2P.WinB.325;        (/)  Green  and  Rutherford,  1  Ves. 
d  see  Attorney-General  v.  Price,  3  472. 

Atk.  108.        ,  (m)  See  2  Dumf  and  East,  348. 

(/)  See  3  Atk.  662.  Attorney-Gen-  (n)  See  Pbillips  and  Bury,  Shoir. 

era!  t.  Middleton,  2  Ves.  328;  and  P.  C.  51.  4.  Mod.  112,  413. 
see  1  Burr.  201. 
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been  abused  (o) ;  *hnt  if  it  is  discreetly  exercised  it  is  a  more  1*75 
convenient  remedy  than  that  by  Suits  at  Law  or  in  Equity,  and 
for  that  reason  ought  to  be  supported  (/?),  but  being  summary 
and  arbitrary,  oughl  not  to  be  extended  (q).  Local  Visitors 
do  not  visit  but  from  three  years  to  three  years  ;  but  they  may, 
if  they  please,  hear  complaints  within  that  time  (r). 

In  those  cases  where  the  Governors  or  Visitors  are  said  not  to 
be  accountable,  it  must  be  intended  where  such  Governors  have 
the  power  of  government  anly^  and  not  where  they  have  the 
Itjgal  Estate,  and  are  intrusted  zcith  the  receipt  of  the  Rents  and 
Promts  ;  in  respect  of  which  it  is  established  they  are  to  be  con* 
sidered  as  Trustees,  and  are  accountable  for  a  breach  of  Trust 

Corporations  for  charitable  purposes,  therefore,  being  consid- 
ered as  Trustees  (/),  if  by  conveyances  they  have  abused  the 
Trost,  such  alienation,  though  good  at  Law,  is  bad  in  Equity, 
and  the  Alienee  will  be  considered  as  a  Trustee.  But  it  seems 
this  doctrine  does  not  extend  to  Corporations  holding  for  pur- 
poses not  charitable,  for  Corporations  in  such  cases  are  not  con- 
sidered as  Trustees  (ti)« 

*Where  one  seised  of  a  Manor  granted  a  Rent  in  Fee  [*76 
out  of  it,  as  a  Charity,  for  the  support  of  severalpoor  persons, 
and  be  afterwards  granted  the  Manor  to  J.  S*  iii  Fee,  the  nom- 
ination of  poor  persons  was  held  to  belong  to  the  Heir  of  the 
Grantor,  and  did  not  go  with  the  Manor  (a?).  So  if  a  Man 
founds  a  Charity  for  Alms-houses,  the  Founder  and  his  Heirs 
have  a  right  of  nomioation ;  but  it  ma^  be  forfeited  by  a  corrupt 
or  improper  nomination  of  such  as  are  not  fit  objects  of  the 
Charity,  or  by  making  no  nomination  at- all,  provided  the  foun- 
der, ^c*  has  had  notice  of  the  vacancy  (y)« 

Where  there  is  a  Bequest  to  Trustees  for  charitable  purposes, 
the  Court  of  Chancery  upon  an  Information  administers  the 

(o)  la  tbe  coturse  of  the  inquiry  in-  ton  Coldfield,  Duke,  Char.  Uses,  p. 

to  the  abtties  of  Charity  by  a  (.cm-  684,  and  Hynsbaw  and  Pydwers  r. 

mittee  of  the  House  of  Cooimons,  Mayor  and  Corporation  of  Morpeth, 

man/  instaiices   were  produced  of  Dose,  p.   69.  Attorney-General  r. 

great  neglect  of  duty  in  viBitors;  so  Lock^^  Atk.  166.    Attomey-Gener- 

madi  ao  indeed,  as  to  show  the  neces-  al  v.  Foundling  Hospital,  t  Yes.  jun. 

lity  oi  Legislative  interference.   See  47.  S.  C.  4  Bro   C*.  C.  p.   167.    At- 

oo  this  and  other  ^objects  connected  tomev-Generalv.  Dixie,  13  Yes.  519. 

with  the  abuse  of  Charities,  a  Letter  Berkhampstead  Free  School,  2  Ves. 

to    Sir   Samuel    Romilly,    from  H.  &Bea.  138. 

Broogham,  Es^.    M    P.   llth  edit.  (<)Lydiat  y.  Sir  John  Foach,  2 

iB28.  Vem.  412.  Attomev-General  v.  Cor- 

(p)  Attorney-General  v.  Talbot,  3  poration  of  Bedford,  2  Yes.  505. 

Atk.  662.  S.  C.   1   Yes.   78.  I  Yes.  (u)  Vid.  The  Mavor  of  Colchester 

475.  y.  Lowten,  1  Yes.  and  Bea.  246. 

Jg)  2  Yes.  328.  (x)  Attorney-General  y.  Rigby,  3 

r)  Attorney-General  y.  Price,  3  P.  Wms.  146. 

k.  106.  (v)  Attorney-General  y.  Leighi,3 

(«)  Eden  y.  Foster,  2  P.  Wms.  326,  P.  Wms.  146,  note  a. 
awl  rid.  case  of  the  Hospital  of  Sut- 
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Trust,  and  a  scheme  for  that  purpose  is  laid  before  the  Has* 
ter ;  but  where  the  Testator's  object  is  charity,  and  no  Tmsi 
is  interposed^  the  Trust  is  then  administered  by  sign  manU' 
al  (r). 

Where  a  Residue  is  to  be  applied,  the  Court  frequently  directs 
a  scheme,  even  where  an  unlimited  discretion  as  to  distribation 
is  left  to  a  Trustee,  and  where  consequently  a  scheme  can  an- 
swer no  purpose  but  to  show  that  the  whole  Fund  is  applied  to 
the  proper  objects  (a)  ;  but  where  part  of  an  annual  and  tem- 
77*]  porary  Income  is  to  be  disposed  of  from  year  to  *yeftr, 
according  to  a  discretion  to  be  exercised  every  year,  and 
possibly  every  day,  a  scheme  is  not  directed,  but  parties  are 
left  at  liberty  to  apply  to  the  Court  in  case  of  any  misapplica- 
tion (6). 

The  only  way  of  administering  the  Charity  is  under  general 
directions  to  Trustees  ;  and  in  case  of  misbehaviour  there  must 
be  another  inforafation  upon  the  new  ground,  for  the  Court  will 
not  keep  the  Information  Under  the  direction  of  the  Court,  to 
be  executed  from  time  to  time  (c)« 

In  a  case  where  a  Corporation^  Trustees  of  a  Freehold  E^tat^ 
for  the  benefit  of  a  Charity,  had  misapplied  the  increased  Re- 
venues, and  grossly  misbehaved  themselves  in  the  execution  of 
their  Trust,  and  were  unable  to  pay  the  sums  due  from  them,  in 
consequence  of  their  misapplication  and  misbehaviour  the 
Court  directed  the  Trust  Estate  to  be  conveyed  to  Persons  more 
able  and  willing  to  execute  the  Trust  faithfully  for  the  benefit 
•i)f  the  Poor  (d). 

But  though  Corporations  constituted  Trustees  may  be  divest- 
ed of  their  Trust  for  an  abuse  of  it,  yet  the  Court  cannot  divest 
them  of  their  corporate  character  and  capacity  ;  that,  itseems, 
can  only  be  done  on  a  Petition  to  the  Lord  Chancellor  in  his 
visitatorial  capacity  (e).  Courts  of  Equity  having  no  Jurisdic- 
tion with  regard  either  to  the  Election,  or' the  amotion  of  Cor- 
porators of  any  description  (/). 

78*]  *We  shall  hereafter  have  occasion  to  advert  more  par- 
ticularly to  Breaches  of  Trust  by  Trustees  of  a  Charity. 

(z)  Paice  v.   The   ArchbiBhop  of  (c)  Attomey-GeQeral  v.    Haber- 

Canterbury,  14  Vea.  374,  and  Mog-  dashers  Compaoy,  1  Vea.  jan.  295 ; 

gridge  aod  Thackwell,  7  Ves.  3b,  86 ;  but  see  Attorney-General  v  Harrow 

see   also  Attorney-General  agrainst  School,  2  Ves.  552,  where  the  m- 

Herrick,  Ambl.  71^  ;  and  see  Attor-  formation  was  not  dismissed,  in  order 

ney-General  t.  Pearce,  2  Atk.  87.  to  keep  a  hand  over  the  parties. 

Cook  V.  Dnckenfi^ld,  2  Atk.    )69  ;  {d]  Mayor,  BaUifis,  and  Common- 

andsee  2  Freem.  261.    In  Cox  v.  ality  of  the  City  of  Corentry  and 

Bassctt,  3  Ves.    156,  a  le^cy  for  a  Attorney-General,  7  Bro.  P.  C.  235. 

general   charity  purpose  was  held  Toml.  Edit. 

▼Old,  as  being  undefined.  («)  Altomej-General  t.  Earl  of 

(a)  Waldo  v.  Caley ,  1 6  Ves.  211.  CHurendon,  1 7  Ves.  499. 

(6)  Waldo  v.  Caley,  16  Ves.  21 1 ;  (/)  Ibid.  498. 
and  Supple  agrainst  Lowson,  Ambl. 
729. 
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Inierest  upon  Legacies* 

Whers  any  particular  rate  of  interest  of  a  Legacy,  and  time 
of  payment,  is  prescribed  by  a  Testator,  tbeCoart,  of  course, 
follows  fats  directions  ;  and,  formerly,  where  a  Legacy  charged 
on  personal  Estate  was  given  generally,  with  Interest,  but  not 
specifying  what  Interest,  the  Court  allowed  the  full  legal  Inter- 
est (g)  ;  and  if  the  Legacy  was  charged  upon  the  real  Estate, 
the  rale  was  to  give  one-per-cent.  less  than  the  legal  Interest 
(A}«  In  some  former  cases  also,  the  amount  of  the  Interest  giv- 
en was  made  to  depend  upon  the  productiveness  of  the  Fund  (i), 
or  the  contrary  ;  but  latterly  the  Court  appears  to  have  made 
no  such  distinctions,  and  whether  the  Legacy  be  charged  on 
real  or  personal  Estate  (A;),  on  Property  productive  or  unpro- 
doctiFe  (/),  four-per  cent,  only  is  given.  Nor  does  a  direction 
in  the  Will  "  to  pay  the  Legacy  as  soon  as  possible,"  affect  the 
rule  (m). 

In  regard  to  Interest  upon  Legacies  where  none  is  directed 
by  the  Testator,  a  distinction  will  be  discoverable  between  Le- 
gacies charged  on  real  Estate — ^specific  Legacies — and  pecun- 
iary Li^cies. 

*Wfaere  a  Legacy  is  to  be  raised  out  of  an  Estate  devis-  [*79 
ed  for  that  purpose,  and  no  day  of  payment  is  fixed,  Interest  at 
foar-per-cent.  will  be  given  from  the  death  of  the.  Testator  (n)« 
l(f  however,  a  Legacy  be  given,  charged  upon  a  dry  reversion 
(provided  it  appears  to  be  a  Reversion  on  the  face  of  the  Will) 
(o),  the  Legacy  will  carry  Interest  only  from  a  year  after  the 
death  of  the  Testator,  a  year  being  a  convenient  time  for  a 
sale  {p). 

Some  specific  Legacies^  as  of  a  Ring,  &c.  do  not^  from  their 
nature,  carry  interest  (f ),  though  they  vest  immediately  upon 
the  death  of  the  Testator ;  but  specific  Legacies  of  Stock  will 
carry  Interest  from  the  Testator's  death  (r). 

In  regard  to  Pecuniary  Legacies^  where  no  Interest  is  given 

{g)  Moorev.  Moore,  3  Atk.  402.  (m)  Webster  ▼.  Hale,  8  Ves.  416  ; 

Beckford  and  Tobln,  1  Ves.  311  and  see  7  Yes.  96. 

{k)  Ibid.  Biyaot  t.  Speke,  1  Ves.  (»)  Spurway  v,  Glynn,  9  Ves.  483. 

171.    Trimblestown  V.  Colt,  1   Ves.  Baynes  v.  Dixon,  t  Yes.  42.    Max- 

STB.  well  V.  Wettenhall,  2  P.  Wros.  26. 

mTbisseems  hinted  at  in  Malcolm  Shirt  v.  Westby,  16  Yes.  393;  and 

▼.  Martin,  3  Bro.  C.  C.  S4,  and  in  see  Pearson  v.  Pearson,  1  Sch.  £c 

Boork  V.  RicketU,  10  Ves.  333 ;  and  Lefr.  II. 

see  Raymond  v.  Broadbelt,  5  Ves.  (o)  1  Daniell,  84. 

199  ]p)  Maxwell  V.  Wettenhall,  2  P. 

(*)  Treves  v.  Townshend,   1  Bro.  Wms.  26. 

C.  C.  384.    Sitwell  v.  Bernard,  6  (o)See  Apreecev.  Apreece,  I  Ves. 

Vea.  543.  &  Bea.  364. 

(0  Gibson  v.  Doll,  7  Ves.  97.     1  (r)  Barring^ton  v.  Tristram,  6  Ves. 

Sai.  ft  Lefr.    11.      Garthshore  v.  345.  Kirbj  v.  Potter,  4  Ves.  175. 

Chalie,  10  Ves.  13.  .^    ^ 

Vol  n.  8 
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by  the  Will  (unless  in  the  case  of  an  Infant  having  a  right  to 
demand  maintenance  from  the  Testator  («),  of  which  ifiore 
hereafter)  it  is  only  to  be  allowed  at  the  rate  of  4/.  per  cent, 
from  the  end  of  the  jear  after  the  Testator's  death  (<)•  The 
remaining  Interest  goes  to  the  residuary  Legatee  (u)«  In  one 
80"*]  case  it  is  said,  that  where  vl  Legacy  is  given  *to  a  Chariiy, 
Interest  shall  be  paid  from  the  death  of  the  Testator  (x),  but 
the  Report  is  not  warranted  by  the  Registrar's  Book  (y). 

The  rule  as  to  the  payment  of  Interest  on  Legacies  from  the 
end  of  one  year  after  the  Testator's  death,  sometimes  operatea 
inequitably,  but  with  a  view  to  general  convenience,  it  has  been 
adopted  (z) ;  and  applies  equally  to  cases  where  the  debts  can- 
not be  arranged  for  ten  years,  as  where  there  are  no  Debts,  and 
the  Property  is  immediately  tangible  in  the  Funds  (a). 

But  though  it  is  generally  true  that  (following  the  Rule  in  the 
Ecclesiastical  Court)  (6),  an  Executor  is  not  bound  to  pay  Debts 
or  Legacies  before  the  end  of  a  year,  because  he  cannot  knovr 
until  uien  what  Fund  there  is  to  pay  (c),  yet  this  is  only  adopted 
for  convenience ;  and  if,  in  any  case,  it  is  quite  clear  that  there 
are  no  Debts,  the  Court  will  distribute  the  FundlDefore  the  end 
of  the  twelve  months  (d). 

Where  the  Court  decrees  a  Legacy  to  be  a  satisfaction  of  a 
Debt,  Interest  is  always  given  from  the  death  of  the  Testa- 
tor (c). 

If  a  Legacy  be  brought  into  Court,  and  the  Legatee  has  no- 
tice of  it,  so  that  it  is  his  fault  not  to  pray  to  have  the  Money, 
or  that  the  Money  should  be  put  out,  the  Legatee  in  such  case 
loses  the  Interest  from  the  time  the  Money  was  brobgbt  into 
81*]  Court ;  but  if  *the  Money  was  put  out,  the  Legatee,  is  al- 
lowed the  Interest  which  the  Money  yields  (/) 

Whether  a  Ttnanifor  Life  of  a  Legacy  is  entitled  to  Interest 
from  the  death  of  the  Testator,  or  from  a  year  afterwards,  has 
been  doubted  {g) ;  but  from  a  recent  Decision  it  appears,  as  to 
a  Tenant  for  Life  of  a  residue,  that  what  is  ascertained  at  the 
end  of  a  year  to  be  residue,  is  the  Capital  to  the  Interest  of  which 
the  Tenant  for  Life  is  alone  entitled  (A). 

W  '^J^^^  V-  Tjrell,  4  Vcs.  5.  iz)  6  Vcs.  540. 

(0  Maxwell   v.    Wottenhall,  2  P.  [a]  Gibson  and  Bott,  7  Ves.  59. 

Wrw.  25.  Gnillam  ▼.  HoUand,  2  P.  {h)  I  Sch.  &  Lefr.  p.  11. 

Wbm.  343.  Lloyd  V.  Williams,  2  Atk.  \c\  See  1  Ves.  310. 

10^  Pearson  ▼.  Pearson,  1  Sch.  &  [d]  Gartbshore  v.   Chalie,  10  Vcs. 

liefroy,  II.  Birminirham  T.  Kirwan,  13. 

2  Scb.  &  Lefr.  466.  Coleman  v.  Sey-  \e)  Clarke  and  Sewell,  3  Atk.  98. 

mour,  I  Vez.  211.    Beckford  v.  "to-  (/)  MaxweU  v.  WittenbalL  2  P, 

bin,  1  Vez.  310.   Webster  v.  Hale,  8  Wms.  26* 

Ves.  4ia  (F)Fearner.  Younff,  9  Ves.  552/ 

(ti)  Pearson  ▼.  Pearson,  1  Scb.  &  [h)  Scott  y.  Holling^orth,  3  Madd. 

Lefr.  12.  Rep.  161 ;  and  see  SitweU  y.  Bamaitf, 

far)  1  Atk.  356.  7  Ves.  620,  and  Gibson  r.  Bott.  7 

(y)  See  Mr.  Sanders's  note  to  the  Ves.  8«>. 
casa  in  l  Atk,  369. 
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U  an  Anntdttf  be  given  by  Will,  the  payment,  it  seems,  com- 
mences from  the  death  of  the  Testator,  and  Interest  is  doe  from 
that  period  (t),  unless  perhaps,  where  the  Annuity  is  given  ont 
efthe  residoe  (it). 

Wherever  Legacies  are  given  out  of  personal  Estate,  consist- 
ing of  outstanding  securities,  those  Legacies  cannot  be  actually 
paid  ontil  the  Money  due  upon  such  securities  has  been  obtain- 
ed ;  but  by  a  Role  that  has  been  adopted  for  the  sake  of  gener- 
al convenience,  (though  it  sometimes  bears  hard  on  a  residuary 
Legatee)  (/),  the  Court  holds  the  personal  Estate  to  be  reduced 
into  possession  mthin  a  year  after  the  death  of  the  Testator  (m) ; 
and  on  this  ground,  Interest  is  payable  upon  such  Legacies  from 
that  time,  unless  some  other  period  is  fixed  by  the  Will  (n). 
Actual  payment  may,  in  many  instances,  be  impracticable 
*witbio  that  time ;  but  in  legal  contemplation  the  right  to  [*82 
payment  exists,  and  carries  with  it  the  right  to  Interest  until  ac- 
tual payment  (o).  In  one  Case  the  Fund  did  not  become  dis- 
posable for  the  payment  of  Legacies  till  near  forty  years  after 
Ibe  death  of  the  Testator,  and  yet  the  Legacies  were  held  to  bear 
Interest  from  &  year  after  the  Testator^s  death.  Nor  does  a  re- 
ference by  the  Testator  to  the  time  at  which  his  personal  Estate 
should  be  got  in,  without  the  most  plain  and  distinct  indication 
efiiisinteDtion,  aflect  the  legal  presumption,  that  the  personal 
Estate  aiay  be  got  in  within  a  year  after  the  Testator^s  death  (p). 

I/a  Legacy  is  given  in  the  currency  of  Jamaica^  where  the 
Testator  resides,  and  there  are  Assets  and  Executors  in  both 
countries,  the  Legatees  living  in  this  country  are  not  entitled  to 
Jamaica  Interest  (9).  Where  Jamaica  Interest  is  given,  it  is 
upon  the  particular  circumstances  of  the  case  (r)» 

In  cases  upon  Indian  Wills ;  though  sums  are  given  in  Ru- 
pees, if  payment  is  to  be  made  here,  Indian  Interest  is  not  al- 
lowed (<)• 

A  Legacy  by  a  Testator  residing  in  Ireland^  to  be  paid  in 
England  does  not  carry  Irish  Interest,  but  only  four  per  cent* 
(I),  the  Interest  of  the  Court. 

(t)  GibiOD  Y.  Bott  7  Ves.  96,  97.  (9)  Bourke  v.  Ricketts,   10  Ves. 

Fesnier.  TouDg^  9  VeB.  553.  330.  Stapleton  r.   Conway,   1  Ves. 

(Jr)  Storer  ▼.  Trestage,   3  Madd.  sen.  427.  Malcomb  against  Martin,  3 

Sep.  167.  Bro.  C.   C.  50. 

(/)  See  what  is  said  in  Sitwell  v.  (r]  As  in  Raymond  v.  Broadbelt,  % 

Beraaid,  6  Ves.  539.  Ves.  199 ;  and  see  the  remark  on  that 

(as)  See BarkeT.  Ricketts,  10  Ves.  case,  Bourke  v.   Ricketts,  10  Ves. 

330. 


(»)  See  ibid,  and  Sibley  f.  Perry  7  (0  Bourke  v.  Ricketts,   iO  Ves. 

Ves.  534,  and  Webstery .  Hale,  8  Ves.  333. 

413.  [t)  PiersoD  y .  Gamett,  S  Bro.  C.  C. 

(0)  Wood  y.  Penoyre,  13  Ves.  333,  38.    The  Report  says  Irish  Interest 

4.  was  allowM,  but  that  appears  to  be 

(p)  Ibid  p«  334,  and  see  Entwistle  a  mistake ;  See  Malcomb  y.  Martin, 

y.  Markland,  6^  Ves.  528,  in  note,  and  3  Bro.  C,  C.  53,  and  Burke  y.  Bick- 

$kw«ll  T.  Barnard,  6  V^  520.  etU,  10  Ves.  334. 
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BS*]  *In  general,  a  Legacy,  whether  vested  or  oot,  payable 
at  a  given  time,  carries  Interest  only  from  that  time,  unless  the 
Testator  has  shown  an  intention  to  give  Interest  before  the  Le- 
gacy is  payable  (u)  (1).  There  are,  however,  exceptions  to 
this  rule  arising  out  of  particular  circumstances  (a;),  such  as  re- 
/a<totuAtp,-^the  tucessUies  of  Legatees^-^or  the  partiadar  pen" 
ning  of  the  Will  (y). 

Where  there  are  Legacies  to  the  Testator's  Children  the  Court 
will  direct  Interest  for  their  Portions  immediately  {z) ;  for  id 
regard  to  them,  the  rule  seems  to  be,  if  a  Legacy  be  given  to  a 
legitimate  Child^  (it  is  different  if  to  a  iwtural  Child)  (a),  payable 
upon  a  contingency  (i),  or  certainly,  at  a  future  day,  and  the 
Child  has  no  other  provision  (c),  (-2)  nor  any  maintenance  allot- 
ted by  the  Will,  giving  the  Legacy  (</),  it  will  carry  Interest  from 
the  Testator's  death,  though  Interest  is  not  mentioned  (e),  on 
account  of  the  imbecility  of  the  Child  (/"),  and  the  obligation 
84*]  attaching  *upon  the  person  who  gives  it,  and  because  it  is 
in  the  nature  of  a  Portion  (g).  Such  is  the  general  rule  \  biit  in 
none  of  the  Cases  does  it  appear  (hat  the  Son  was  adult,  and 
had  left  his  Father's  family,  and  was  established  in  business, 
circumstances,  which  might,  perhaps,  render  the  rule  inappli- 
cable. 

But  a  contingent  Legacy  given  to  a  Grandchild  will  not  car- 
ry Interest  (/«),  unless  from  the  terms  of  the  Bequest  an  intention 

[u]  Heath  v.  Perry  3  Atk.  102.  in  note.    Mitchell  and  Bower,  3  Ves. 

fxjibid.  101.  287,8. 

\y)  Ibid.  (rf)  3  Atk.  716.  S.  C.  I  Ves.  «93 

(jr)  Glide  v.  Wriefat^  Chao.  Rep.  iSecfmd,  Carry  v.  Askew,  1  Cox,  241. 

265.     lacledon  r.  Northcote,  3  Alt.  («)  Harvey  v.  Harvey,  2  P.  Wms. 

438 ;  aad  see  Fonnerau  v.  Fonnerau,  21.  Green  v.    Belchier,  Atk.    506. 

3  Atk.  646.  Heath  v.  Perry,  3  Atk.    102.    Cole- 

(a)  Beckford  and  Tobin,   1  Ves.  man  v.  Seymour,  1  Ves.  211.  Cham* 

300.  EUis  V.  Ellis,  1  Sch.  &  Lefr.  47 ;  hers  v.  Goldwio.  1 1  Ves.  2.  Carey  v. 

and  see  Perry  and  Whitehead,  6  Ves.  Askew,  2  Bro.  C.  C.  58.  Incledon  r. 

547 ;  but  see  Hill  v.  Hill.  3  Ves.  &  Northcote,  3  Atk.  438.  Ellis  ▼.  Ellis, 

Bea.  183;  and  what  is  said  in  Crick-  I  Sch.  ft  Lefr.  5.  Mole  ▼.  Mole,  1 

ett  ▼.  Dolby,  3  Ves.  12.  Dick.  31 1. 

(6)  It  seems  from  Clyde  v.  Wrig^ht,  (f)  Lowndes  v.  Lowndes,  15  Ves. 

1  Cb.  Rep.  265 ;  Rennesey  v.  Parrot,  304. 

1  Ch.  Ca.  249,  and  Leech  v    Leech,  fff)  Crickett  v.  Dolby,  3' Ves.  16. 

ibid,  that  Interest  was  not  formerly  (Aj  Haughton  v.   Harrison,  2  Atk. 

flowed  on  a  conting^ent  Legacy  to  a  330.   BuUer  v.  Butler,  3  Atk.  59.  El- 

CJj^W-      ,  ton  V.  Elton,  3  Atk.  508.  Pery  v. 

(c)  See  Long  v.  Long,  3  Ves.  286,  Whitehead,  6  Ves.  546, 7.  Errington 

V.  Chapman,  12  Ves.  23. 


(I)  Vide/i^u^ton  V.  Limfon,  2Johns.  Ch.  Rep.  614.  Olm  ▼.  FUher^  6 
Johns.  Ch.  Rep.  33. 

f  2)  Vide  Lupton  r.  LufXon^  id  supra.  But  the  exception  to  the  general 
rule  in  favour  of  a  child,  as  to  the  alldwance  of  interest,  does  not  extend  to 


grrand-chtldren,  Ul  temb.    lb. 
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to  give  Interest  maj  be  implied  (t) ;  and  i,t  has  been  held,  that 
a  Legacy  beqaeathed  to  a  J^iece^  payable  at  a  future  day,  does 
not  carry  interest  before  the  time  of  payment  (i).  Nor  does  a 
Legacy  from  a  Husband  to  his  fTi/e,  payable  at  a  future  day,  car- 
ry  interest  (/),  though  Lord  Alvanley  seems  to  have  confidently 
thought  it  would  (m).  In  one  Case,  where  the  Legatee  was  a 
Cottftn  of  the  7  estator.  Interest  was  allowed  from  the  Testator^s 
death  (n) ;  but  that  Case  does  not  appear  to  have  been  fol- 
lowed. 

Aresidue  payable  at  a  future  time  (o),  forms*an  exception  to 
the  general  rule,  that  a  Legacy  payable  at  "^any  given  [*85 
time  whatever  does  not  carry  interest  till  that  time,  whether  it 
be  a  vested  Interest  or  not,  unless  something  is  said  in  the  Will 
that  shows  the  Testator's  intention  to  give  Interest  in  the  mean 
time  (p). 

WiA  respect  to  the  necessities  of  Legatees  inducing  the  Court 
to  give  Interest,  it  has  been  held,  that  if  one,  not  a  Parent^  gives 
a  Legacy  to  an  Infant  payable  at  twetity-one,  without  any  Devise 
over,  and  the  Infant  has  nothing  else  to  subsist  on,  the  Court 
will  direct  part  of  this  Legacy,  in  order  to  provide  bread  for  the 
In&nt,  to  be  paid  presently,  allowing  Interest  for  the  same  to 
the  person  paying  it,  out  of  the  remaining  Principal ;  but  this  is 
done  Yerj  sparingly  (q). 

Accumulative  Legacies • 

Ths  doctrine  as  to  Accumulative  Legacies  (professedly  bor- 
rowed from  the  Civil  La  ^)  <eemsto  be,  that  where  the  same 
specific  thing  is  given  tzotce,  or  where,  in  the  same  Will^  a  like 
sum  or  quantity  is  given  (r),  for  the  same  cause,  in  the  same  act, 
and  totidem  verbis^  or  onl)  with  a  small  difference,  a  single,  and 
not  a  doable  and  accumulative  Legacy  passes  ;  but  in  general, 
it  equal  (»)  greater  (/),  or  less  (u)  sums  be  given  in  one  Will  (a), 

(»)  Tmylor  T.  Johnson,  2  P.  Wms.  and  see  Tyrell  v  Tyrell,  4  Ves.  p.  5 

504,  wliere Interest  waa  g>iven,  and  Nicholas  v.  Oshorn,  2  P.  Wms.  421. 

see  what  n  said  in  Ellis  v.  Ellis,  I  and  note  I,  by  Mr.  Cox. 

Scb.  k  Lefr.  p.  5,  and  the  decision  in  (p)  Heath  v.  Perry,  J  Atk.  102. 

Hm  r.  Hill,  3  Ves.  &  Bea.  183,  where  \q)  Harvey  v.  Hairey,  2  P.  Wms. 

two  of  the  Children  were  illegitim-  23. 

ate.    These  cases  seem  to  have  pro-  (r)  Dake  of  St.  Albans  v.  Beaa- 

oeeded  upon  an  implication  appear-  clerk,  2   Atk.  636.  Vid.  Hotford  v. 

ing:  on  the  WiU  that  Interest  should  Wood,  4  Ves.  90.  Garth  r.  Meyrick, 

beriren  1  Bro.  C.  C  30. 

(r)  Crickett  ir.  Dolby,  3  Ves  10;  («)  Astoequal  Legacies,  see  Hodg- 

«nd  see  Palmer  ▼.  Mason,  I  Atk  605.  es  v.  Peacock,  i  Ves.  734.  Dig  92. 

(/)  See  Stent  r.  Robinson,    I2  Ves.  T.  3.  p.  12 ;  but  see  Benyon  ▼.  Ben- 

461.  8.C.  MS.  Lowndes  ▼.  Lowndes,  yon,  17  Ves.  41.  and  the  cases  there 

15  Vet.  901.  noticed. 

(«)  Crickett  v.  Dolby,  3  Ves.  16;  u]  At  to  the  greater,  see  Masters 

•al  tee  Caiey  v.  Askew,  2  Bro.  C.  C.  and  Masters,  I  P.  Wms.  424.    Curry 

50.  against  PUe,  2  Bro.  C.  C.  225. 

(a)  Pitt  v.  Fellows,  Mich.  8  Geo.  2  (ti)  Payne  v.  Payne,  Ch.  Ca.  301 ; 

1 733.  MS.  but  see  2  Atk.  638. 

(o)  Gmon  v.  Shair,  9  Ves.  282;  (ar)2  Atk.  638. 
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86*]  or  by  two  ^distinct  Writings  of  difierent  dates  (x),  as  by  a 
Will  and  a  Codicil,  or  two  Codicils,  this  is  an  augmentation,  and 
the  Legatee  takes  a  double  or  accumulative  Legacy  (y) ;  but 
though,  simplicUer  and  prima  facie^  two  difierent  instruments 

E'ving  Legacies,  whether  of  the  same  or  of  a  lai^er  amount,  will 
i  held  accumulative,  and  not  a  substitution  (z),  yet  the  Rule 
does  not  hold  if  there  appears  upon  the  face  of  the  Instrument 
an  intention  of  the  Testator  to  the  contrary  (a). 

Probate  being  granted,  as  of  a  Will  and  Codicil^  is  conclasive 
as  to  the  fact  oftheir  bemg  distinct  Instruments  (6). 

If  the  Legacy  be  expressed  to  be,  or  appears  to  be,  given  in 
each  writing,ybr  the  same  cause  (c),  it  is  considered  m  repetition, 
and  not  addition  (d) ;  but  where  one  Legacy  is  given  generally, 
and  the  other  for  an  express  cause,  the  Legatee,  it  has  been  held, 
takes  both  (e). 

87*J  If  a  Testator  by  Will  gives  3000/»  a  year  by  way  *of 
Jointure  to  any  Woman  he  might  marry,  and  after  Marriage,  by 
a  Codicil,  gives  his  Wife  the  same  Jointure,  she  cannot  claim 
both(/). 

The  Court  preiumes  agAinst  double  Portions  (^),  and  small 
circumstances  will  raise  an  inference  against  them  {h) ;  but  it 
seems  doubtful  whether  Evidence  from  Declarations  of  the  Tes- 
tator is  admissible  to  prove  that  the  Legacy  was  not  intended  to 
be  accumulative  (t)  :  and  in  all  cases  the  onus  of  making  out 
proof  lies  upon  the  Executor,  and  not  upon  the  Legatees  (A:). 

Substituted  and  adc^d  Legacies  are,  it  seems,  raiseable  out 
of  tbe  same  fund,  and  subject  to  the  same  conditions,  as  the  Le- 
gacies substituted  for,  or  added  to  (/)• 


{s)  See  Allen  r,  Calloir,  3  Ves.  wri? ht,  3  Ves.  469 ;  and  see  Mog-- 

294.  grridk^  ^  Thackwell,  I  Ves  jua.  472. 

(y)  See  Masters  v.    Master.  1  P.  S.  C.  3  Bro.  C.  C.  527.  Allen  v.  Cal- 

Wms.  423.  Foy  r.  Foy,  1  Cox,  163,  low,  3  Ves  289. 

and  Hooley  v.  Hatton  1  Bro.  C    C.  (6)  BaiUie  v.   Butterfield,   1  Cox, 

390,  in  a  note,  and  in  particular  Mr.  392. 

Just  Aston^  argument,  which,  says  (c)    See    Duke  of  St.    Albans  t. 

Lord   Tharlow,    in    Ridges  against  Beauclerk,   2  Atk     640;    and    see 

Morrison,  "contains  tbe  whole  doc-  Campbell  against  Earl  Radnor,  1  Bro. 

trioe  of  the  Law  upon  the  subject.'*  C.  C.  271. 

1  Bro.  C.C.  390, 1.  In  this  latter  case,  [d]  Bcnyon  v.  Benyon,    17  V.es. 

the  Reporter  does  not  seem  accurate-  43. 

ly   to    have   expressed   what  Lord  (e)  Ridges    v.  Morrison,  1    Bro. 

Thnrlow  says,    m  that    part  of  his  393. 

judgment  where  be  expresses  the  rule  (/)  Osborne  v.  the  Duke  of  Leeds, 

as  laid  down  by  Mr.  J.  Aston ;  and  5  V  es.  382. 

see  what  is  said  by  the  Master  of  the  (e)  Ibid.  381 . 

Rolls  in  Benyon  f.  Benyon.  17  Ves.  (4)  Ibid.  384. 

42,  and  Baillie  v.  Butterfield,  1  Cox,  U)  Ibid.  380. 

392.  (k)  See  Roper  on  Legacies,  2  vol. 

(sr)  Barclay  ▼.  Wainwright,  3  Ves.  p.  499,  and  cases  there  cited. 

465.  (/]  Croirder  v.  Clowes  2  Ves.  Jud. 

(a)  At  it  did  in  Coote  r.  Boyd,  2  450. 
Bro.  521,  and  in  Barclay  r.  Wain- 
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Ademption  of  Legacies. 

In  regard  to  Ademptions^  it  has  been  laid  down  that  an  alien- 
alum  by  a  Testator  of  the  subject  of  a  Legacy,  if  there  is  nothing 
eke  in. the  case,  is  an  Ademption,  and  Equity  will  not  set  it  up 
again  (fit). 

Where  Stock,  in  contemplation  of  a  Marriage,  was  vested  in 
Trustees  for  the  separate  use  of  the  Wife  for  Life,  and  with  full 
power  to  her  to  dispose  of  it  by  Will^  and  she  made  a  Will  during 
her  Coverture,  and  survived  her  Husband,  and  afterwards  took 
a  transfer  of  tlie  Stock  into  her  own  name,  it  was  held  *not  r*88 
to  operate  as  a  Revocation  of  the  Will,  or  an  Ademption  of  the 
Bequest  of  the  Stock  (n). 

if  a  Leasehold  Estate  be  bequeathed  as  a  specific  Legacy,  such 
Bequest  is  ndeemed  by  a  subsequent  renewal  (o) ;  but  where 
the  Gift  of  a  Lease  is  not  specific,  but  passes  under  general 
words,  such  as  '*  all  and  singular  my  Leasehold  Estate,  Goods, 
&c/^  a  renewal  has  been  held  not  to  be  an  Ademption,  it  not 
"being  a  specific  Legacy,  but  an  enumeration  of  the  particulars 
of  his  Personal  Estate  {p). 

It  was  the  doctrine  of  Lord  King  (9),  Lord  Talbot  (r).  Lord 
Hardmcke  (»),  and  others  (O1  that  if  a  particular  Debt,  or  part 
thereof,  was  bequeathed,  and  the  same  was  recovered  by  the 
Testator  in  his  life-time,  in  au  adverse  way,  that  would  amount 
to  an  Ademption  of  the  Legacy  ;  but  that  if  the  Debt  was  vo/tm- 
tarily  paid  in,  the  Legacy,  would  not  be  adeemed,  except  where 
the  L^cy  of  the  Debt  was  to  the  Debtor  (ti).  But  the  doc- 
trine, that  the  calling  in  of  a  Debt  operates  as  an  Ademption, 
has  not  been  approved,  because  the  Testator  might  call  in  the 
Debt,  fearing  it  ^ight  be  lost,  and  not  liking  the  security  (x) ; 
and  in  a  subsequent  Case  *Lord  Hatdwicke  qualified  his  [*89 
general  doctrine,  by  saying,  that  a  compulsory  payment  may  or 
may  not  adeem  the  Legacy,  according  to  the  circumstances  with 
irhich  it  is  accompanied  (^),  and  that  evidence  may  be  adduced 

I 

(m)  Hambiiog^  v.  Lister,  Ambl.       (r)  Partridgpe  v.  Partridge,  For. 

402.  228. 

(n)  Dio^eU  v.  Askew,  1  Cox.       is)  Lawson  r.  Stitch,  1  Atk.  508. 
4r7.  (t)  Crockat  f.  Crockat,  t  P.  Wins. 

(o)  Hooev.MedcTaft,  I  Bro.  C.  C.  165.  Ambl.  402. 
264;  and  'aee  Abney  v.  Meller,  2       (u)  Rider  andWa^r,  2  P.  Wins. 

Atk.  593.  Coppio  V.  Ferny bougb,  2  331. 

Bro.  C.  C.  291.  Eyre  ▼.  DolphiQ,  2       {x)  Earl  of  Tbomond  ▼.  Earl  of 

Ball  te  Bea.  299.     The  decree  in  Suffolk,  1   P.    Wms.  464;    and  see 

Hcneand  Medcraft  is  said  not  to  be  Ford  y.  Flemii^,  2  P.  Wms.  469. 

aecorately  stated.    See  ISVes.  394.  Poulet's  case,  Raym.    335.  Swinb.' 

( p)  Snerling  ▼.  Lydiard,  3  Atk.  648  6th.  edit 
199.  (y)  See  Hambling^v.  Lister,  Ambl. 

iq)  Rider  and  Wag«r,  2  P.  Wms.  401 ;  and  see  Fryer  v.  Morhoe,  9 

330.  Yes.  360,  a  case  of  that  kind. 
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to  show  quo  animo^  the  Debt  was  c&iled  in  (z).  The  Master  o£ 
the  Rolls  {Sir  Thomas  Clarke)  observes,  "  a  Debt  given  specifi- 
callv,  and  called  in,  and  no  accoiint  appears  why  it  was  called 
in,  18  an  Ademption.  It  is  the  intent  that  governs.  It  was  so 
in  the  Roman  Law  (a).  I  do  not  go  so  f»r  as  Lord  Talbot  did  in 
AsJUon  V.  Ashton^  and  saj,  that  the  calling  in  a  Debt  by  the  Tes- 
tator is  not  an  Ademption,  because  it  might  be  from  an  appre- 
hension of  such  Debt  beinc^  in  danger ;  but  if  there  is  proof  that 
it  was  called  in  for  any  other  reason  than  from  an  intention  to 
adeem,  I  think  it  is  not  an  Ademption  (6).^' 

The  distinction,  however,  between  a  compultforj/  and  a  voltm- 
tariff  payment,  appears  to  have  been  since  exploded ;  and  the 
Rule  now  seems  to  be,  that  a  Bequest  of  a  Debt  is  adeemed 
by  the  Debt  being  paid  to  the  Testator  m  his  life-time,  whether 
tne  payment  be  compulsory  or  voluntary^  and  whether  the  sum 
be  expressed  in  the  Bequest,  or  the  Debt  is  Bequeathed  gene- 
rally (c) ;  for  the  principal  of  Ademption  by  receiving  the 
thine  given,  is,  that  the  thing  given  no  longer  exists  ;  for  if  after 
90*j  the  receipt  of  it  *it  could  be  demanded,  that  woald  be 
converting  it  into  a  pecuniary,  instead  of  a  specific,  Legacy 

id).  (I). 

in  a  case  where  the  Testator  had  received  dividends  under  a 
Bankruptcy,  upon  a  Debt  previously  bequeathed,  this,  it  has 
been  held,  did  not  adeem  the.  Legacy  (e ). 

If  the  intention  appears  to  be  to  give  a  pecuniary  Legac}', 
secured  on  certain  Funds,  such  as  Mortgages^  Bonds,  or  Notts^ 

(jr)  Drinkirsterv.  Falconer,  1  Yes.  the  Rolls,  in  Wood  v.  Penoyr,  13 

624.  Ves.  336. 

la)  Inst.  2, 12, 20.  is  full  in  point.  U)  Stanley  v.  Potter,  2  Cox,  180. 

[h]  Hambling  v.  Lister,  Ambl  402 :  fdj  Fryer  ▼.  Morris,  9  Ves.  363. 

and  more  folly  stated  from  a  Rej^ .  («)  Ashbamer  v.  Macgnire,  2  Bro. 

book  by  Sir  Wm.  Grant,  Master  of  C.  C.  106. 


(1 )  Where  a  debt  or  specifick  chattel  is  beqaeathed,  the  leg^acy  is  adeem- 
ed or  extingruished,  by  toe  payment  of  the  debt,  or  the  sale  or  conversion  of 
the  chattel,  in  the  lifetime  of  the  testator.  Walton  v.  Walton^  7  Johns.  Ch. 
Rep.  268.  Bat  a  general  pecuniary  legacy,  though  payable  out  of  a  partic- 
ular fund,  is  not  adeemed  oy  the  extinguishment  of  tbe  fund.  lb.  Nor  is 
the  legacy  extinguished,  by  a  variation  of  the  testator's  interest  in  the  spe- 
cifick thing  beqaeathed,  by  operation  of  law.  As,  where  the  testator  oe- 
aneathed  30  shares  in  the  bank  of  the  United  StcUes^  and  before  his  death, 
tie  charter  of  the  bank  expired,  and  all  the  funds  and  property  of  the  cor- 
poration were  conveyed  to  trustees,  whodivided  the  funds  received  by  them, 
from  time  to  time,  among  the  stockholders,  and  the  testator  received  the  div* 
idends  on  the  shares  beoueathed,  but  did  not  sell  or  dispose  of  them  ;  it  was 
held,  that  this  was  an  auemptiom  of  the  legacy  only  pro  tamto;  and  that  the 
I^atee  was  entitled  to  the  dividends  after  the  testator's  death.  Tb.  So, 
where  two  shares  in  the  Western  inland  Lock  Jfavigaiion  Company  were 
bequeathed,  and  in  the  lifetime  of  the  testator,  bv  a  certain  arran^ment, 
the  shares  were  increased  to  six,  and  the  stock  of  tlie  company,  in  virtue  of 
a  Imslative  act,  became  vested  in  tbe  slate,  and  a  certain  sum  was  to  be 
paid  to  the  stockholders,  as  an  indemnity ;  it  was  held,  that  tbe  legacy  was 
not  extioguisbed.    lb. 
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ami  the  secarities  are  aflenrards  discharged,  voluntarily  or  eom- 
fuUtmly^  the  Legacy  according  to  several  Cases,  is  not  adeemed 
(/)•  So,  if  a  Legacy  be  given  to  J.  S«  to  be  paid  out  of  sacb 
a  particular  Debt,  and  the  Debt  is  paid  in  (^),  or  there  is  no 
such  Debt,  or  the  Fund  fails,  still  the  Legacy,  it  has  been  held, 
most  be  paid,  and  the  failing  of  the  modus  appointed  for  pay- 
ment will  not  defeat  the  Legacy  (A). 

ir  there  be  a  Legacy  of  Stock,  and  after  the  Will  the  Tes- 
tator aells  the  Stock,  it  has  been  questioned  whether  that 
amoonts  to  an  Ademption  (t).  It  seems  it  would  (k)  ;  and  if  he 
were  to  sell  pari  of  it,  it  would  be  considered  as  an  Ademption 
pro  ianio  (/) ;  but  if  the  Testator  gives  part  of  his  Stock,  and 
sella  out,  and  before  his  death  purchases  other  Stock,  this  will 
*  not  be  an  Ademption  (m),  unless  there  be  another  dispo-  [*91 
aition  of  the  Property  (n). 

Where  a  Legacy  is  of  the  "  va/u«"  of  Securities,  &c.  there, 
though  the  Securities  be  changed,  the  Legacy  is  not  adeem^ 
ed  (o)« 

Where  a  Testator  gives  a  Legacy  for  one  particular  purpose 
only,  and  after  that  applies  a  sum  of  Money  to  the  same  purpose, 
the  Legacy  is  adeemed  (p) ;  but  where  a  Devise  was  of  400/. 
to  be  laid  out  in  finishing  a  f  louse,  and  the  Testator  lived  to  lay 
out  as  much  himself,  but  left  the  House  aufinishcd,  the  400/. 
was,  nevertheless,  ordered  to  be  paid,  and  the  Legacy  not  con- 
sidered as  adeemed  (d). 

If  there  be  a  Bequest  of  Goods,  &:c.  specified  to  be  in  a/iar- 
tiadar place,  as  in  the  Testator's  House  at  B.,  they  must  be  there 
at  bia  oeath,  in  order  to  give  cfiect  to  the  Legacy  (r) ;  for  if 
they  are  removed  before  that  period,  unless  from  accident 
(«),  or  the  Testator  was  in  the  habit  of  removing  them  from 
ooe  House  to  another  (^),  it  will  be  presumed  the  Testator 
had  altered  his  intention,  and  meant  to  adeem  the  Bequest  (u). 

CnCrockatv.Crockat,3p.  Wms.  Drinkwater  and   Falconer,  2  Ves. 

164.  Bee  Attorney-General  v.  Par-  625. 

kyn,  AmU.  566 ;  but  see  Ashbnrner  (n)  Drinkwater  v.  Falconer,  3  Ves. 

V.  Macgnire^S  Bro.  C.   C.  108.  623. 

|>)  See  2  P.  Wms.  329,  330.  ( o)  Palsford  v.  Hunter,  3Bro.  C.  C. 

(A)  Sarille  y.  Blacket,   I  P.  Wms.  416. 

779.  (p)See  Roome  r.  Roome  3  Atk. 


.  U)  Areljn  ▼.  Ward,  1  Ves    426  ;     183. 
SDdseeSininioDaF.  Vallance,  4  Bro.        (o)  Hu 
C.  C.  38.  95.  S.  C.  2  Cb.  Ca.  127. 


/  — —  -  —"J  —     -  -      -  - T      —      -    —         —    J 

see  SimmoDa  f.  Vallance,  4  Bro.        (o)  Husbands  v.  Husbands,  1  Vern. 


•  (k)  See  Brownsdon  a^^ainst  Winter,  (r)  Heseltine  v.  Heseltine,  3  Madd. 

AmbL   57;  Partridge  v.  Partridge,  Rep.  276. 

For.  227.  m  See  Rop.  on  Legacies,  1  vol  34. 

(!)  Jeffreys  y.  Seffrers,  3  Atk.  120 ;  *•  h)  Land  v.  Devaynes,  4  Bro.  C.  G. 

and  tee  Partridge  y.  Partridge,  For.  537 ;  but  see  Shaftesbui7  y.  Sbaiets- 

927.     Homphreys  v.  Humphreys,  2  bury,  2  Vern.  747. 

Cox,  184.  (u)  Greeny.  Symonds,  1  Bro.  C.  C. 

im)  Partridge  v.  Partridge,  For  34. 
2Si.    AyeWn  and  Ward  1  Ves.  426. 

Vol.  fl.                        .  9 
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It  18  a  rule,  aod  long  recognized  {x\  that  where  a  Parent,  or  a 
92*]  Penoii  in  loco  parentis  {y\  (for  it  ia  ^otherwise  in  the  caae 
of  a  Stranger  (z),  or  collateral  Relation  (a),  and  a  Father  U 
considered  as  a  Stranger  to  his  natural  Child)  (6),  gives  a  Lega- 
cy as  a  Portion,  and  afterwards  upon  Marriage,  or  any  other  oc* 
casion  calling  for  it,  advances  presently  and  not  contingently  (c), 
in  the  nature  of  a  Portion  to  that  Child  (for  there  roust  be  a  re- 
semblance between  the  two  provisions — ejusdem  generis)  (<i), 
such  advance,  though  less  than  the  amount  of  the  Legacy  (e), 
and  a"  fortiori,  if  more  (/),  or  equal  (g),  will  amount  to  an 
ademption  of  the  Gift  by  the  Will,  and  a  Court  of  Equity  will 
presume  he  meant  to  satisfy  the  one  by  the  other  (A).  In  such 
cases  slight  circumstances  of  diifereuce  are  not  regarded  (/),  as 
they  are  in  respect  to  the  performance  and  satisfaction  of  a 
Covenant  (m).  But  evidence  is  admissible  to  repel  the  presump^ 
tion  (n) ;  and  if  in  the  case  of  a  Portion  given  by  a  Parent,  there 
be  any  thing  to  show  that  the  Portion  was  paid  without  an  in* 
tention  to  adeem,  the  mere  payment  will  not  amount  to  an 
93*]  Ademption  (o).  Parol  declarations  of  a  Testator,  ^whether 
previous  or  subsequent  to  the  Gift,  are  adtoitted  {p)\  and  any 
demonstration  from  the  conduct  and  language  of  the  author  of 
both  Gifts  is  admissible  to  show  that  he  considered  the  Gift  by 
the  Will  as  still  a  subsisting  benefit  {q).  On  the  other  band, 
evidence  may  be  adduced  to  show  that  an  Ademption  was  in- 
tended (r).  If  the  evidence  be  conflicting,  and  such  as  leaves 
the  intention  doubtful,  the  legal  presumption  will  prevail  (s). 
It  is  observable,  that  the  presumption  in  tiiese  cases,  tbongh  it 

(x)  See  Irod  and  Hurst,  2  Fi*eem.  (A)  Trimmer  r.  Bayne,  7  Ves.  615. 

224.  S.  P.  3Bro.  C.  C.  61. 

{y)  Sbadall  v.  Jekyll,  3  Atk.  616.  (/]  As  to  the  satisfaction  of  Coven- 
Grave  against  Lord  Salisbury  I  Bro.  ants,  see  Trimmer  v.  Bajne,  7  Ves. 
C.  426,  7.  Monk  v.  Lord  Monk,  1  615. 
Ball  &.  Bea.  29».  (m)  Hartopp  v.  Hartopp,  J  7  Yes. 

(x)  See  Hartop  v.  Whitmore,  1  P.  191. 

Wms.  681.  S.  C.  Prec.  Cb.  641.  (n)  Ellison  and  Cookson,S  Bro.  C. 

Powell  and  Cleaver,  2  Bro.  C.  C.  C.d09.  S.  C.  3  Bro.  C.  C.  61,  and  I 

499 ;  but  see  the  case  put,  2  Atk.  Ves.  jun.  100.  Bliokbora  v.  Feast,  2 

618.  Ves.  see.  27.  2  Atk.  492,  61& 

[a]  Sbndal  v.  Jekyll,  2'Atk.  516  ;  (o)  Debeze  v.  Mano,  %  Bro.  C.  C. 

and  see  Brown  v.  Peck,  £den*s  Rep.  166, 619.  S.  C.  1  Cox,  346. 

p.  149,  where  a  Devise  and  Leg^acy  ip)  Vid  Trimmer  v.  Bayne,  7  Ves. 

bv  ao    Uncle  was  held  not  to  b«  518;  but  see  Mascal  t.    Mascal,    1 

adeemed  by  an  advancement  upon  Ves.  324,  where   Lord  Hardwicke 

her  Marriage.  says  no  regard  is  to  be  paid  to  de- 

ih)  Ex  parte  Pye,  18  Ves.  147, 618.  clarations  not  at  the  time  of  making 

Ic)  Spinks  V.  Robins,  2  Atk.  491.  the  will. 

[d)  Powell  V.  Cleaver,  2  Bro.  C.  f^)  Ellison  r.  Cookson,  1  Ves.  jun. 

C.  517,8.                                            *  108.                                                ^ 

(«)   Hartop  V.    Whitmore,    2  P.  (r)  Rosewell  v.  Bennet,  3  Atk.  78. 

Wms.  681.  Rosewell  v.  Bennett,  3  Monk  v.  Lord  Monk,  I  Bali  &  Bea. 

Atk.  77.  305. 

[/)  2  Vem.  484.  (#)  Dwyer  v.  Lysaght,  2  Ball  &, 

(S'jBrigglcstonv.  Grub,  2  Alk.  Bea.  VS. 
48  f 
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may  be  rebutted  by  evidence,  is  considered  as  a  presumption  of 
Law^  and  Is  tKerefore  never  sent  for  the  consideration  or  a  Jury 
(I).  Whether  evidence  ought  to  have  been  admitted  originally 
baa  been  doubted.  LordKtnyon  appears  to  have  sanctioned  it 
in  El/tson  v.  Cookson^  but  Lord  Thurlom^  when  the  case  came 
before  bim,  seems  to  have  disapproved  of  it  (ti),  and  Lord  EU 
dan  observed,  ^'  f  say  nothing  of  the  nature  of  any  of  these 
Rales"  (a?). 

In  the  case  of  a  Portion  given  by  a  Stranger,  evidence  may 
be  adduced  to  show  that  such  Stranger  considered  himself  as 
standing  m  locu  parentis  (y). 

Where  the  Bequest  in  the  Will  is  of  a  Residue,  an  advance- 
ment, it  seems,  does  not  operate  as  an  Ademption*  (a).  [*94 
The  ibinggiv^n  also,  to  be  an  Ademption,  nrast  be  ejusdem  ge- 
neris  with  the  Legacy :  where,  therefore,  a  Father  gave  500/. 
to  bis  Son  by  Will,  and  afterwards  took  him  into  Pattnership, 
the  Stock,  amounting  to  3,000/*,  was  held  not  to  be  a  satisfaction 
of  the  Legacy  (&)• 

Ofre%idyary  Bequests  ;  and  where  the  Executor  is  entitled  to  the 

Residue^ 

A  assiDUART  Bequest  of  persona/ Estate  (it  is  otherwise  as  to 
real)  (e),  carries  not  only  e^ety  thing  not  disposed  of,  but  every 
thing  that  is  ill  disposed  of  ((/),  and  every  thing  that  in  the  event 
turns  out  not  to  be  disposed  of  (c),  whether  by  a  partial  revoca- 
tion of  the  Will  (/),  a  lapse  (g),  or  by  a  Gift  being  void  (A),  or 
not  sufficiently  disposed  of  (i),  or  given  on  a  Contingency  which 
does  not  happen  (A;),  or  otherwise*  The  limitations  of  a  parti- 
cular Estate,  and  those  of  the  residue,  may  be  quite  incongru- 
ous,  for  the  Testator  supposes  that  each  is  to  have  its  separate 
effect ;  but  what  ^eventually  turns  out  to  be  indisposed  of  [*95 

{t)  Elliaon  t.  Cookaoo,  3  Bro.  C.  {d)  Leake  v.  Robinsoo,  2  Merir. 

C.  63»  Trifflmer  t.  Bayne,  7  Yes.  393. 

515.  ^  (e)  Cambridge  v.  Rous,  8  Ves.  25 ; 

(u)  dee  1  Ves.  jun.  109,  110.  and  see  G^reen  v.  Ekins,  2  Atk.  475. 

[r)  See  Trimmer  v.  Bayne,  7  Yes.  Windbam  v.  Wiadham,  3  Bro.  C.  C. 

515.  58.  StoLW  agaiost  Cuncliffe,  4  Bro. 

(y)  £z  parte  Pye,  18  Ves.  153,4.  C.  C.   152.    Leake  v.  Robinson,  ^ 

(a)  Faniham  v.  Pbillips,  2  Atk.  MeriF.  392, 3. 

SI 5.  Watsoo  ▼.    Earl   of  Lincoln,  (/)   See  Humphrey   v.  Tayleur, 

Arab].  9SS.  Smith  v.  Strong,  4  Bro.  Ambl.  138. 

C.  C.  493.  Freeman  v    Banks,  5  (f }  Cambridge  r.  Rous,  8  Ves.  25. 

Ves.  79;  bat  see  Reckman  v.  Mor-  Wright  y.  Hall,  Fort.   182.  contra 

gan,  1  Bro.  C.  C.  63,  and  2  Bro.  C.  Sprigg  v.  Sprigg,  2  Vera.  394. 

C.  394,  and  Bengoing  7.  V^alker,  15  (h)  Durour  v.  Motteux,   1  Vez. 

Vet.  513.  320.  Shanley  v.  Baker,  4  Ves.  732. 

(6)  Holmes  ▼.  Holmes,  1  Bro.  O.  Browne  v.  Hign,  Ibid.  708.  S.  C. 

C.  555  ;   and  see  Grare  y.  Earl  of  on  re-bearing,  5  Ves.  S.  C.  and  con- 

%  1  Bro.  C.  425.  firmed  on  appeal  to  the-Lord  Chan- 


ge) Ambl.  580.  Durour  v.  Motteux,    cellor,  8  Ves.  561. 
1  Yen.  322.  (i)  Browne  t.  Higgs,  4  Ves.  708. 

[k)  Bird  v.  Lefevre,  15  Ves.  509. 
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will  not  the  less  constitate  residae,  because  some  of  the  provi- 
sions contaioed  in  the  residuary  clause  may  be  inapplicable  to  a 
case  of  which  the  Testator  did  not  foresee  the  existence  (/). 
Where  there  is  a  lapsed  Devise  o(  real  Estate  the  Heir  at  Law 
takes,  subject,  however,  to  the  distinctions  made  where  a  real 
Estate  is  devised  to  be  sold  out  and  otU,  as  the  expression  is,  of 
which  more  hereafter;  but  in  the  case  oi  personal  Property^  the 
residuary  Legatee  is  preferred  either  to  the  next  of  Kin,  or  the 
Executor  (n),  except  where  some  part  of  the  residue  itself  is  ill 
given  (o),  or  the  Testator  bequeaihs  the  residue,  exclusive  of  a 
part  separated  from  the  residue,  but  not  effectually  disposed  of,  in 
which  cases  the  residuary  Legatee  will  not  take  the  whole  (p). 
If  the  residue  itself,  or  part  of  it,  is  not  well  disposed  of,  such  re- 
sidue, or  part  of  it,  goes  to  the  Testator's  next  of  Kin  (9),  and  in 
such  case  the  Testator's  Widow  is  entitled  to  a  share  (r)«  The 
words  in  a  residuary  Bequest,  ^'  not  hereinbefore  specifically  dis- 
posed of,"  have  been  held  to  mean  only,  "  not  particularly  dis- 
!>osed  of;"  and  not  to  exclude  the  residuary  Legatee  from  a 
apsed  specific  Legacy  {s). 

A  Devise  of  a  residue  of  personal  Estate^  to  three  is  a  joint  De« 
96^]  vise,  and  survives  (/)•  So,  if  ^«  makes  *two  Executory, 
B.  and  C.  and  appoints  them  residuary  Legatees,  and  £•  dies, 
the  whole  survives  to  C.  (ti) 

If  a  Legacy  be  given  to  two,  and  one  dies  before  any  sever- 
ance of  the  Jointenancy,  the  Legacy  survives  (x) ;  but  if  a  Le- 
gacy be  given  to  several  as  Tenants  in  common,  as,  if  a  residue 
be  given  to  six  Persons,  to  each  oj  them  a  sixth  part,  and  one  dies 
in  the  Testator's  Life*  time,  it  will  be  a  lapsed  Legacy,  as  to  imt 
sixth  (y). 

A  simple  Bequest  of  a  Legacy,  or  a  Residue  of  personal  Pro- 
perty to  //.  and  £•  without  more,  is  a  Jointenancy^  whether  they 
are  Executors  er  not ;  and  it  is  upon  the  other  side  to  show  from 
some  part  of  the  context  of  the  Will,  applying  to  that  Bequest, 
that  the  words  are  not  to  have  their  legal  operation  (z).  The 
Court  inclines  as  much  as  possible  to  construe  words  as  making 
a  Tenancy  in  common  (a) ;  and  the  words  "  to  and  amongst,^^ 

(/)  Leake  v.  Robinson,  2  Meriv.  (t)   Webster   v.    Webster,  2  P. 

393.  Wros.  347  ;  and  see  Lady  Shore  r, 

M  Cambridge  v.  Rous,  8  Ves.  25.  Billingsley,   1  Vern.    482.    Thomas 

(0)  Leake  F.  Robinson,  2  Meriy.  Jone^s  Rep.  162. 

336-  ^  ^  (u)  Cray  v.  WiUis,  2  P.  Wms.  529. 

(p)  Darers  v.  Dewes,  3  P.  Wms.  (jr)  Page  t.  Page,  2  P.  Wms.  489. 

40.  Attorney-General  v.  Johnstone,    Cray  y.  Willis,  2  P.  Wms.  529 

Ambl.  677.  Baker  f.  Hall,  12  Ves.  Shore  v.  Billingsley,    I  Vcm.  482. 

^^?\t     .  «  ..  V  ^^*  ^-  Qaantock,  1  Ch.  Cas.  236. 

(g)  Leake  ▼.  Robmson,  2  Meriv.    2  Chan.  Cas.  64. 

^^   lu         ,    «.  ,     .            ,  (y)  Pa«e  T.  Page,  2  P.  Wms.  484. 

(r)   lb.   and    Pickermg  r.  Lord  S.  C.  Mos.  42.  2Str.  870. 

Stomford,  2  Ves.  jun.  272,581.  3  Ves.  {«)  Crooke  r.  De  Vandes,  9  Ves. 

332, 492,  and  8.  C.  4  Bro.  C.  C.  214.  204.  Campbell  y.  Campbell,  4  Bro. 

(#)  Roberto  y.  Cook,  16  Ves.  451.  C.  C.  1&. 
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or  '*  amongst  (&),"  or  "  between  (c),"  or  "  respectively  (rf)," 
are  held  to  make  a  Tenancy  in  common*  And  wherever  there 
are  words  plainly  importing  a  Tenancy  in  common,  such  con- 
atructioD  wili  be  put  upon  other  inconsistent  words,  that  will,  if 
posaible,  not  defeat  and  ^destroy  the  effect  of  the  other  [*97 
words  importing  a  Tenancy  in  common  (e). 

The  Cases  are  very  numerous  on  questions  relating  to  the 
righi  of  an  Executor  to  the  Residue  ;  and  Lord  Hardtoicke  thought 
it  impossible  to  reconcile  them,  their  contrariety  being  so  great 
(/).  Distinctions,  indeed,  have  been  heaped  on  distinctions  (g), 
and  Case  upon  Case,  until  it  is  not  easy  to  say  upon  what  foun- 
dation the  doctrine  stands  (A).  Lord  King  lamented  the  uncer- 
tainty of  the  Law  on  this  subject  (t),  and  brought  in  a  Bill  to 
settle  all  doubts,  which  did  not  fail  on  any  particular  reason,  but 
unfortunately  there  was  then  a  difference  between  the  two  Hou- 
ses, and  it  was  thrown  out  by  way  of  reprisal  (A:). 

Bv  the  Common  Law^  the  appointment  of  an  Executor  vests 
in  bim  all  the  personal  Estate  of  the  Testator,  as  Hares  Testa* 
maniarius^  to  use  the  expression  of  the  Civil  Law,  or  in  other 
words,  ^^  as  Heir  of  the  personal  Estate  (/),''  or,  as  Sir  John 
Strange  terms  it,  *^  as  legal  residuary  Legatee  (m);''  and  if  any 
part,  after  payment  of  the  Debts,  Funeral  Expenses  and  Lega- 
cies, is  undisposed  of  by  the  Will,  it  remains  with  the  Executor 
for  bis  own  benefit.  The  appointment  of  more  than  one  Exe- 
cator,  unless  *they  are  expressly  made  Tenants  in  com- J[*dB 
man  of  tbe  Residue  (n),  gives  them  a  joint  interest  in  the  Resi- 
due (o),  which  if  not  severed  (as  it  may  be  by  slight  acts  indica- 
tive of  an  Intention  to  sever)  {p)j  will  survive  {q). 

[a\  CampbeU  v.  Campbell,  4  Bro.  fin)  Wilson  y.  Ivat,  2  Ves.  166. 

€.  (;.  17.  (n)  As  in  Pitt  v.  Benvon,  1  Bro. 

ib)  Ibid.  C.  C.  589. 

(c)  lifluihbrook  v.  Cock,  2  Meriv.  (o)  Frewen  v.  Relfe,  2  Bro.  C.  C. 

70,  a  case  of  real  Estate ;  but  tbe  220. 

same  words,  I  apprehend,  would  have  (p)  See  Crooke  and  De  Vandes,  1 1 

tbe  same  coustructioa  if  it  were  per-  Ves.  3^.    Jackson  v.    Jackson,  9 

sooal  Estate.  Ves.  591  ;  and  see  on  this  subject 

Jd)  Headie  t.  Heathe,  2  Atk.  121.  Baldwin  ag^ainst  Johnson,  3  Bro    C. 

ejRosselT.  LoDg,4Ves.  554.  See  C.   455.  S.  C.  mentioned  2  Wood 

rd  Biadon  t.  Earl  of  Suffolk,  1  P.  Lect.  132,  in  note. 

WmB.  96.  Stinger  r.  Phillips,  I  Eq.  (q\  In  Draper's  case,  2  Cha.  Cas. 

Ca.  Abr.  292,  3,  and  the  words  of  the  64,  the  Lord  Chancellor  expressed 

decree,  1  P.  Wms.  97.  n.   1.    See  ,his  dislike  of  tlie  Doctrine  tnat  ex- 

wliat  is  said  of  Suffolk  and  Bindon,  1  ecutors  should  take  as  Joint-tenants  ; 

Poll.  &  Bos.  N.  S.  p.  90.  but  said,  *<  it  must  be  so,  since  the 

{/)  2  Atk.  45.  Judges  will  have  it  so.^'    See  Web- 

(^)Honisby  and  Finch,  4Bro.  C.  ster  and  Webster,  2  P.  Wms.  347. 

C.  «5I.  Griffiths  r.  Hamilton,  12  Ves.  298, 

(A)  See  King  v.  Dennison,  1  Ves.  and  9  Ves.  598.    Baldwyn  v.  John- 

ii  Bea.  273.  son,  3  Bro.  C.   C.  454.     White  v. 

ii)  %  P.  Wms.  340.  Williams.  3  Ves.  &  Bea.  75.    S.  C. 

ffc)  Wilson  V.  Irat,  2  Ves.  166.  Coop.  58. 

(I)  Cleonell  v.  Lewthwaite,  2  Ves. 
inn.  MR, 
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The  Common-Law  right  of  the  Executor  is,  however,  iu 
some  degree,  controlled  by  decisions  id  Equity  ;  and  wherever, 
from  the  language  of  the  Will,  there  is  reaionabU  ground  (r)  for 
auppoding  that  the  Testator  did  not  intend  the  Executor  should 
take  the  Surplus,  he  will  be  considered  as  a  Trustee  for  those 
on  whom  the  Law  would  cast  the  Suiplus  in  case  of  an  Intesta- 
cy («)•  If  there  be  any  next  ofkin^  they  will  take  the  Property ; 
but  if  none,  the  Crown  takes  it  (<)•  In  some  of  the  Cases  it  has 
been  said  there  must  appear  on  the  face  of  the  Will,  ^^asinmg 
and  violenl  presumption  (ti),^^  a  necessary  implication  (x) ;  in  oth- 
er  cases,  ^'  an  irresistible  inference  (y),''  to  disappoioUhe  claim 
99"*^]  of  the  Executor ;  *but  some  of  those  expressions  have 
been  considered  as  going  too  far  (z) ;  a  strong  and  violent  pre* 
sumption  is  all  that  seems  required  (a).  What  expressions  in  a 
Will  are  considered  as  indicating  that  the  Executor  was  meant 
to  be  a  Trustee,  has  been  matter  of  controversy  in  a  great  vari* 
ety  of  Cases* 

If  Executors  are  expressly  termed  in  the  Will  Executors  in 
TVust  (i),  or  if  one  of  the  Executors  takes  as  a  Trustee  (c),  or  if 
Executors  have  a  Legacy  "/of  their  care  (d),''  these  or  other 
expressions  of  the  kind,  are  considered  as  denoting  that  only  the 
office  of  Executor  was  intended,  and  preclude  them  from  taking 
any  beneficial  interest.  So,  where  the  Testator  bequeaths  his 
Property  to  his  Executors  in  Trusty  but  does  not  declare  the 
Trust,  the  Executor  is  excluded  (e) ;  and  if  a  Trust  of  Personal 
Property  given  to  Executors  be  expressed,  but  not  sufficiently, 
100*]  *or  if  a  Trust  be  declared  that  cannot  be  executed,  the 
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Dickes  v,  Lambert,  4  Ves.  729.  Rachfield  v.  Careless,  2  P.  Wms.  1 5S. 

AAdroTiD  V.  Poiblaoc,  3  Atk.  8.  C.  9  Mod.  9.  C:ordell  v.  Noden,  ^ 

299.  Vera.  I4«.  S.  C.  Prec  Ch.  12.  Ne«r- 

(<)  Liddleton  y.  Spicer,  I  Bro.  C  tsead  v.  Johnson,  2  Atk.  4G ;  and  see 

C.  201 ;  and  see  Barclay  r.  Russell,  Bishop  of  Cloyne  v.  Toung^,  2  Ves. 

3  Ves.  430,  and  1  Black.  Reg.  123.  97.  Gibbs  v.  Ramsey,  2  Ves.  &  Bea. 

(u)  Newstead  v.  Johnson,  2  Atk.  297.  It  is  obsenrable,  that  in  the  case 

45.    See  Clenoeli  v.  Lewtbwaite,  2  referred  to,  of  CordeU  v.  Noden,  the 

Ves.  Jan.  471.     Pratt  ▼.  Sladden,  14  Testator  gave  several  Legacies  (o  his 

Ves.  p.  193  Relations,   amounting^    to  near  the 

(x)  Bish.  of  Cloyne  v.  Young,  2  value  of  his  Estate,  and  made  B.  and 

Ves.  96.  C.  Executors,  and  gave  them  20/. 

(y)  Bowkerv.  Hunter,  1  Bro.  C.  C.  and  entreated  them  to  take  the  trou* 

330.  ble  of  getting  in  his  EsUte.     The 

{x)  See  Clennell  ▼.  Lewthwaite,  2  Testator  liv^  ten  years  after,  and 

Ves.  Jun.  471.  Pratt  v.  Sladden,  14  acquired  an  additional  Estate;  and 

Ves.  193.  it  was  decreed,  the  surviving  Execu- 

(a\  2  Ves.  Jun   571.  tor  was  a  Trustee,  and  that  the  Sur- 

[b\  Bagwell  v.  Dry,  I  P.  Wms  700.  plus  should   be  distributed,  not  ac- 

Reaa    v.  Snell,  2  Atk.  645.  Pratt  v.  cordinc^  to   the  Statute  of  Distribn- 

Sladden,  14  Ves.  198.  tions,  but  according  to  the  propor- 

(d)    White    V    Evans,  4  Ves.  21.  tion  of  each  one's  Leg^acy,  bequeath* 

Griffiiths  and  Hamilton,  12  Ves.  ^8.  ed  to  him  by  the  Testator. 

Milnes  v.  Slater.  8  Ves.   308.  Sadler  [a)  Paice  v.  Archbishop  of  Canter- 

V.  Tomer,  8  Ves.  624.  bury,.  1 4  Ves.  370;  and  see  Morris  v. 

frf)  White  V.  Evan?    4   Ves.    2!.  Bishop  of  Durham.  10  Ves.  527. 
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next  of  kin  will  take  (/) ;  for  in  these  cases  the  Executors  ap- 
peiir  not  iDtendeo  to  take  any  beneficial  Interest.  There  is  a 
distinction  between  an  express  Trust  for  an  indefinite  purpose 
(f),  and  those  cases  where,  from  the  indefinite  nature  of  the 
purpose,  the  Court  concludes  that  a  pioper  Trust  could  not  be 
intended  ;  though  words  may  have  been  used  which,  had  the  ob* 
jects  been  definite,  would  by  construction  import  a  Trust  (A). 
Ih  the  first  description  of  cases  the  Devisee  does  not  take  bene* 
ficially  (i),  in  the  latter  he  does  (k). 

A  Bequest,  therefore,  for  such  purposes  as  Executors  shall  in 
their  discretion  think  proper,  gives  them  the  property  bene- 
ficially  (Z). 

There  are  cases  where,  though  the  Executor  is  named  a  Trus* 
tee  for  specific pariicttlar. purposes  mentioned  in  the  Will,  affect- 
ing only  part  of  the  Property,  he  will  still  be  allowed  to  take 
the  residue  ;  he  not  being  considered  in  such  cases  as  a  Trustee 
with  regard  to  the  zohole  of  the  Property  which  he  takes  as  Ex* 
ecu  tor  (m)* 

Where  there  was  a  residuary  clause  in  a  Will,  but  the  name 
of  the  residuary  Legatee  was  not  inserted,  the  Executor  was 
not  allowed  to  take  (»)  ;  *so  where  the  residuary  clause  [*I01 
begun  but  not  finished,  the  Executor  was  excluded  (/i),  as  he  was 
also  in  the  case  Where  there  was  a  residuary  Bequest^  and  the 
Legatee  died  in  the  Life-time  of  the  Testator  (q)*  But  merely 
leaving  a  space  after  finishing  a  Bequest  is  not  sufficient  to  make 
the  Executor  a  Trustee  (r).  In  another  case,  where  the  Tes** 
tator  made  whoever  should  be  the  American  Ambassador  bis 
Executor,  this  was  considered  as-showing  that  it  was  not  an  ap- 
pointment from  personal  regard,  and  therefore  the  residue  did 
not  pass  (»)•  It  would  be  the  same,  it  seems,  if  a  Partnership 
were  made  Executors  (/)•  So  where  the  Testatrix  directed  her 
Executors  should  be  paid  for  Journies  and  Expenses,  this  was 
considered  as  evidencing  an  Intention  that  they  should  be  Ex- 
ecutors in  Trust  only  (w). 

C/]  See  diet  Morris  y.  Bishop  of  juQ.  334,  and  S.  C.  2  Ves.  Jan.  78 ; 

Darham,  10  Ves.  527, 533,  637.  and  see  Langham  v.  Saofonf,  17  Ves. 

(r)  9  Ves.  399.     10  Ves.  5^,  537.  435  S.  C.  on  appeal,  2  MeriT.  6;  and 

Aj  Gibbs  V.  Rtuosej,  2  Ves.  &  also  Lord  North  v.  Purdoo,  2  Ves. 

i.  298.  495,  a  similar  case. 

t)  Ibid.  297.  ( p)  Knewell  v.  Gardiaer,  Gilb.  £q. 

k)  Ibid.  294,  &c.  Rep.  IB4. 

/)PaiceT.  Archbishop  of  Canter-  (^)  Bennet  r.  Batchellor,  I  Ves. 

bary,  14  Ves.  370 ;  and  see  Morris  v.  jun.  i>3.  S.  C.  3  Bro.  C  C.  28. 

Bishop  of  Durham,  10  Ves.  527,  533,  (r)  White  v.  Williams,  Coop.  58.  S. 

537.  C.  3  Ve8.&Bea.  72. 

(»)  Vid.  Pratt  v.  Sladden,  14  Ves.  (*)  Ur^hart  y.  King,  7  Ves    225, 

f98.  I^awsoo  V.  Clarke,  15  Ves.  408;  approved  m  Griffith  y.  Hamilton,  12 

and  see  Southcote  r.  Watson,  3  Atk.  Ves.  309,  and  vid.  Lord  North  ▼. 

2a.  Purdon,  2  Ves.  495. 

(a)  Vid.  Mordeaunt  and  Hussey,  4  U)  De  Mazar  ¥.  Pvbos,  4  Ves.  648. 

Vea  117.  Bishop  Cloyne  and  Youngs,  (u)  Deao  against  l)al ton,  2  Bro.  C 

2  Ves.  91.  Lord  North  v.  Purdon,  2  C.  634. 
Ve9,  495.  Homsby  v.  Finch,  1  Ves. 
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A  pecuniary  Legacy  to  a  sole  Executor,  however  small,  (ex-* 
cept,  perhaps,  it  he  of  mourning  only,)  (a:),  excludes  him  from 
102*]  the  residue  (y),  unless  under  ^special  circumstances  (z), 
as,  where  the  Legacy  is  no  qualified  that  it  is  not  inconsisteot 
with  his  taking  the  Legacy  (a).  The  rule  has  heen  supposed 
to  have  been  originally  adopted  to  prevent  Fraud  (b)  ;  but, 
more  probably,  on  the  ground  that  it  could  not  be  intended 
that  a  person  having  a  part  given  to  him  was  to  take  the  whole 
(c).  Lord  Hardwicke  does  not  seem  to  have  approved  of  this 
reason  in  one  Case  (d)^  though  he  does  in  others  (e)« 

In  Haiion  v«  Haiton  {J )  Lord  King  observed,  ^^  the  con- 
struction of  an  Executor  who  had  a  Legacy,  being  a  Trustee 
for  the  residue  of  the  personal  Estate,  was  first  made  in  a  Case 
where  an  old  Woman  had  been  drawn  in  to  make  a  Will  by  one 
who  was  not  related  to  her,  and  to  make  him  Executor  of  the 
same  ;  and  as  she  had  given  him  a  Legacy  in  the  Will,  it  was 
collected  she  did  not  intend  him  the  residue,  and  since  that  time 
this  doctrine  has  prevailed.  But  he  thought,  according  to 
common  sense,  the  Executor  standing  loco  Testatoris^  should 
have  the  whole  of  the  personal  Estate  which  the  Testator  had 
not  wholly  disposed  of;  but  this  point,''  he  said,  "  has  been  set- 
tled otherwise,  and  he  would  not  alter  it.'' 

103*]  *lfa  Legacy  be  given  to  A.  by  Will,  and -4.  by  a  Codi- 
cil\%  appointed  Executor^  it  may  be  doubted  whether  such  Ex- 
ecutor would  not  be  entitled  to  the  surplus  {g).  Equal  pecun- 
iary Legacies  to  two  or  more  Executors,  (all  the  Executors 
named  in  the  Will)  excludes  them  from  the  Surplus  (A) ;  nor 
does  it  seem  important  whether  such  Legacies  are  given  by  the 
Will  creating  the  residue,  or  by  a  subsequent  Instrument  (»)• 
And  the  giving  a  Legacy  directly  to  the  Executor,  or  in  Trust 
for  him,  is  the  same,  and  equally  excludes  him  from  the  resi- 
due ;  and  if  the  residue  be  given  to  him  for  life  he  is  excluded 

{x)  WilflODY.  IratiSVes.  166.  Buf-  (e)  Newstead  ▼.  Johnson,  2  Atk. 

ford  V.  Bradford,  2  Atk.  222 ;  but  see  46    Sootbcote  v.    Watson,   3  Atk. 

what  is  said  in  Soathliouse  v.  Bate,  2  229.      AndroviD   and    Poilbianc,    3 

Yes.  &  Bea.  399.  Atk.  300.  Bliakborn  v.  Feast,  2  Ves. 

(y)  Foster  f.  Munt,  I  Vem.  473.  29. 

Tbis  is  the  leadiDf^  cause  oq  that  (/)  M.  S.  Trin.  6  Geo.  2.  1732.  S, 

poiot.    Petit  V.  Smith  1  P.  Wms.  7.  C.  2  Eq.  Abr.  444 ;  see  also  what  is 

Matthews  v.  Courtbope,  3  Salk.  82.  said  by  Lord  Chancellor  Macclesfield 

(«)  Bish-ofCloynev.  youny2  Ves.  in  Farrington  t.  Knightly,  10  Mod. 

97.  Dicks  V.  Lambert,  4  Ves.  729 ;  443. 

and  see  Lawson  v.  Lawson,  7  Bro.  (g)  See  diet.  Langham  f.  Sanford, 

P-  C.  611.  2Meriv.  21,2. 

(a)  Noarse  v.  Finch,  4  Bro.  C.  C.  {h)  Foster  ▼.  Munt,  I  Vem.  473. 

p.  251.  Petit  V   Smith  I  P.   Wms.  6.  May  v. 

(6)  Kennedy  v.  Stainsby,  I   Ves.  Lewin,  mentioned  2  P.  Wms.  162. 

jun.  66,  in  note.  Nisbet  ▼.  Murray,  5  Ves.  158.  Muck- 

{c)  Duke  of  Rutland  v.  Duchess  of  lestone  v.  Browne,  6  Ves.  64.  Carey 

Rudand,  2  P.   Wms.  213.  King  v.  v.  Goodinge,  3  Bro.  C.  C.  110. 

Deniflon,  1  Ves.  &  Bea.  277.  (i)  Mucklestone  v.  Browne,  6  Ves. 

(if)  Bishop  of  Cloyner.  Young,  2  64. 
Ves.  97. 
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(t).  U  ift  settled^  Ibftt  Legacies  to  the  next  of  kin  do  not  vary 
the  Rale  (/),  though  Lord  King  appears  to  have  determined 
otherfPise  (m).  If,  indeed,  a  clause  were  inserted  in  the  Will 
decbrtng  an  inteniion  to  give  nothing  bj  the  Will  to  the  next  of 
kto,  such  a  clause,  it  seenu,  would  rebut  thehr  Equity  (n). 

Il  the  Legacj  given  to  the  Executor  ia  consistent  with  the  in- 
tent that  the  Executor  should  take  the  ^whote,  it  will  not  [*104 
exclude  him  (o).  If,  therefore,  a  Legacj,  whether  peciiniary 
or  specidc,  be  given  to  an  Executor  for  laftj  that  doe^  not  ex** 
elnde  him,  the  meaning  being  supposed  to  be,  to  take  that  par- 
ticoiar  Legacy  out  of  the  residue,  for  the  sake  of  giving  him  a 
liflMted  Interest  {p).  So  where  a  Legacj  is  given  for  Life  or 
for  jears,  and  the  residaarj  Interest  in  the  Legatory  Property 
over  to  another,  the  Court  has  said,  that  is  nut  sufficient  to  ex- 
clude the  Executor  from  the  Surplus  ;  because  that  might  be 
for  the  sake  of  takii^  out  the  (merest  given  over  (q).  So  where 
the  Legacj  to  the  Executor  is  oni^  an  excepHon  out  of  another 
}.jegacy,  it  will  not  exclude  him  from  the  residue  (r).  In  like 
manner,  a  Legacy  to  one  only  of  two  or  more  Execntore  (^), 
or  lo  two  of  six  Executors  (<)  does  not  exclude  the  Executors 
from  the  Surplus  ;  because  a  preference,  pro  tanto^  may  have 
been  designed.  The  same  Rule  holds  where  several  Executors 
have  ftnequai  pecuniaiy  Legacies  (n),  and  where  unequal  Lega** 
cies  are  given  to  some  of  the  Executors,  and  no  Legacies  to  oth- 
ers (x). 

*  A  Legacy  to  two  Executors  of  30/.  each  out  of  ihe  Real  [*  1 05 
Elsiale^  as  a  compensation  for  their  trouble,  would  not,  it  seems, 
constitute  the  Executors  Trustees  for  the  next  of  kin  of  the 
Persooalrtj,   because  it  may  be  inferred  that  the  Gift  was  in- 

{k)  Newstead  v.  Johnatoo,  9  ALk.  cited  3  Atk.  939,    lju\y  Granville  v. 

46.  Duchess  of  Beaufort,  i  P.  Wins.  1 1 4« 

(0  Bishop  of  Cloyne  y.  Touog,  2  S.  C.  Via.  Abr.  'i  Vern.  64a.  1  Bro. 

Ve».  91.  Bayley  v.  Powell,  %  Vern.  P.  C.  305   Blinkhom  and  Feast,  3 

361.  3.  C.  Prec.  Cb.  9^  Seler  v.  Ves.  39.    Newstead  v.  Johnston,  2 

Wood,  10  Ves.  71,  and  Griffiths  v.  Atk.  46.  Soatbcot  v.  Watsoo»  3  Atk. 

HamiUon,  IS  Ves.  310.     Andrew  and  228. 

Clarke,  2  Ves.   162.    Langham  v.  (<)  Colesworth  v.  Branspwin^  Prec. 

Saaford,  17  Ves.  451.  Duke  v.  Duch-  Ch.  323.  Bishop  of  Cloyne  v  Toung, 

easofRoUandftP.  Wms.212.  Mos^  2  Ves.  97.  Johnson  y.  Twist,  cit.  2 

4.  Dayers  y.  Dewes,  2  P.  Wms.  43.  Ves.  166.  Buffar  v.  Bradford,  2  Atk. 

ToaikiiM  V.  Tomkina  17  Geo.  1743.  220.    Hawkins  y.  Mason^  Mos.  26, 

MS.  affirmed  in  Dom.  Proc.  4  March  1729, 

(■i)AttQrnej  Creneral  v.  Hooker,  30. 

2  P.  Wms.  338.  Harper  y.  Lee,Mos.  (<)  Griffiths  y.  HamiUon,  12  Ves. 

4.  298. 

in)  Arabl.  137.  (u)   Brasbridg^e   v.   Woodrofie,   % 

(o)  Bowkerv.  Hunter,  1  Bfo.  C  C.  Atk.  69.     Biiokhorn  and   Feast,  3 

392;  aad  see  Hornsby  y.  Finch,  2  Ves.  30.  Bowker  y.  Hunter,  I  Bro, 

Vea.  nn.  8a     Lawson  y.  Lawson,  7  C.  C.  328.  Griffiths  y.  Hamilton,  12. 

Brow  P.  C.  5U.  Ves.  309.  Langham   y.  Sanford,  2 

'  b)  Blinkhom  y.  Feast,  2  Ves.  29.  Meriy.  22. 


\^ 


fTlbid.  (x)  Oliver  V.  Fceweo,  1  Bro,  C.  C 

(r)  Dicks  V.  Lambert,  4  Ves.  731.  590. 
Griffiths  V.  Rogers^  Prec.  Ch.  231, 

Vol  II.  1 0 


105  EQUITY  JURISDICTION. 

iended  as  a  compensation  for  their  trouble  in  the  TnutB  of  the 
Real  Estate  (y)- 

A  Specific  JLtgacy  (unless'it  be  by  way  ^iexctptum  oat  of  a 
general  Gift)  {z)  will  exclude  a  sole  Executor  (a),  and  a  Gift  of 
a  Reversionary  Interest  will  exclude  the  Executor  (b)  ;  and 
distinct  specific  Legacies  of  equal  value  to  several  Executors  {e) 
excludes  them  from  the  residue  ;  but  a  specific  Legacy  to  ooe 
of  two  Executors  will  not  bar  (hem  (rf),  nor  will  distinct  speci- 
fic Legacies  of  unequal  value  to  both,  bar  them  (e). 

If  no  expression  (such  as  a  Legacy  to  the  Executor  "  for  his 
care  and  trouble)^'  (/),  appears  on  th^face  of  the  Will,  indica- 
tive of  an  Intention  to  make  the  Executor  a  Trustee  of  the  resi- 
due, parol  Evidence  is  not  allowed  {g) ;  but  when  it  is  to  be  m- 
ferred  and />r«5uinec{,  from  expressions  used  in  the  Will,  that  the 
Executor  should  not  take,  the  Executor  (dangerous  as  the  al- 
106*]  lowance  of  such  Evidence  is)  (A),  may  adduce  *parol  Er- 
idence  (t),  and  even,  it  seems,  of  declarations  by  the  Testator, 
m^At  previous  or  subsequent  to  (k)  the  making  of  the  Will  (/),  as 
well  as  at  the  time  of  the  making  of  it,  to  show  that  the  intention 
at  the  time  of  making  the  Will  was  that  he  should  have  the  res* 
idue,  or  that  the  next  of  kin  were  not  to  have  it  (m)  ;  but  de- 
clarations of  the  Testator  after  the  making  his  Will  are  of  little 
weight ;  declarations  made  before  his  Will  are  of  more  weight, 
but  not  of  equal  importance  with  those  which  passed  at  the  time 
of  making  his  Will  (n).  An  Executor  may  thus  (notre&ti^  the 
Equity^  an  inacurate  expression  often  used)  (o)  answer,  or  rebut 


(y)M'Cl6aDd  f.  Sbaw,  2  Scb.  &  649,  and  the  obsenrations  there  made, 

Lefr.  542.  in  the  excellent  judgment  in  that  case 

(;r)  Lady  GranviUe  v.  Duchess  of  by  the  Master  of  the  Rolls,  2  Vee. 

Beaufort,  1  P.  Wms.  114.  1  Bro.  P.  jun.  471,  &c. 

C.  305,  and  confirmed  I  P.  Wms.  551.  {fe)  See  Walton  y.  Walton,  14  Ves. 

(a)  Holford  y.  Wood,  4  Ves.  90.  323. 

Soutbcote  T.  Watson,  3  Atk.  240,  1.  {V)  But  see  contra  Dnker.  Dachess 

SSeley  y.  Wood,  10  Ves.  74.  of  Rutland,  2  P.  Wms.  209,  where  it 

See  on  this  head  Nisbett    ▼.  is  said,  *'  discourses  at  different  times 

Murray,  5  Ves.  158.  from  that  of  making  the  Will  cannot 

(d)  oishop  of  Cloyne  y*  Young,  2  be  given  in  evidence."    Nonrse  and 

Ves.  98.  Finch,  1  Ves.  jun.  359.  S.  C.  4  Bro. 

ie)  5  Ves.  158.  C-  C.  239,  kc*  Pole  and  Lord  Somera, 

[  h  See  the  cases  ante,  p.  99.  6  Ves.  3^4. 

rg)Ost>ornv.  Villiers,  2Bac.  Abr.  fm)   Brasbridge  v.    Woodroffe,  2 

426,  and  stated  from  Register's  Book,  Atk.  69. 

3  Wood.  Lect  495.  (n)  Langbam  v.  Sanford,  2  Merir. 


ih)  2  P.  Wms.  215.  23. 


i)  Petit  and  Smith,  1  P.  Wms.  9.       (o)  As  in  2  Vem.  253,  in  mamnal 

Wingfield  V.  Atkinson,  2  Vem.  673.  note  on  Petit  and  Smith,  1  P.  Wms. 

Lady  Gainsborough  V.  Lord  Gainsbo-  9.  1  P.  Wms.  116,  and  in  Bishop  of 

rough  2  Vern.  252,  and  1  P.  Wms.  Cloyne  v.  Young,  2  Ves.  95.  2  P« 

116.    Duke  of  Rutland  V.  Duchess  Wms.  213;  and  in  Lake  v.  Lake, 

of  RnUand,  2  P.  Wms.  213.  Walton  Ambl.  127.  S.  C.Serj.  Wilson's  Rep. 

r.  Walton,  14  Ves.  322;   and  see  313.     Stephenson   r.  Hestfacote,  1 

BlMnell  t.  Lewthvraite,  2  Ves.  jbn.  fiden,  40. 
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i 

(b)  tkt  prtsumpiion  io  Equity  {q)  against  his  legal  Title  (r)« 
LUtUbufy  ▼•  Buckiey  (s)  wa^  the  first  Case  where  parol  Evi- 
dence was  admitted  (<)•  The  next  of  kin  may  *bring  [^107 
EYideoce  io  answer  to  that  adduced  by  the  Executor. 

To  entitle  the  Executor  by  the  Evidence,  it  ought  to  be  plain 
and  indisputable  (u)  ;  and  in  most  of  the  cases  where  an  Execu- 
tor has  succeeded  upon  Evidence,  it  evinced  declarations  of 
direct  intention  in  his  favour  (x).  If  the  Evidence  on  both 
tides  be  contradictory,  the  next  of  kin  will  take  (y.)  There 
is  no  instance  of  an  Issue  being  directed  in  these  cases  (2). 

It  seems,  that  if  Legacies  be  given  to  two  Executors^  and  one 
discbims,  his  Legacy  will  not  go  to  the  other  Executor,  but  is 
divisible  amongst  the  next  of  kin  (a). 

If  a  Legacy  is  left  to  a  Man  described  as  Executor,  and  the 
office  of  Executor  does  not  continue,  be  is  not  entitled  to  the 
Legacy ;  but  this  presumption  may  be  rebutted  by  circumstan- 
ces, showing  that  tiie  Legacy  was  intended  personally,  and  not 
merely  as  £xecutor  (6) ;  and  there  is  no  case  of  a  Legacy  spe- 
cially given  to  an  Individual,  and  the  Residue  afterwards  given 
to  that  Individual  by  way  of  Legacy,  in  which  that  sort  of  doc- 
trine has  been  applied  (c). 

Abatement  of  Legacies* 

lit  case  of  a  deficiency  of  Assets^  Legacies  by  Will  or  Codicil 
(lO,  {unless  they  are  specific  Legacies)  (e),*must  abate  in  [*108 
proportion ;  ( I )  nor  will  the  Court  strain  to  prefer  one  Legatee  to 
another,  but  will  let  the  general  rule  of  equality  take  place,  un- 
less there  be  strong  words  to  the  contrary  (g*),  and  something. 

(p)  See  LADgham  and  Sanfbrd,  17  (;r]  Trimmer  v.  Bayne,  11  Ves. 

Vet.  449.  5IS. 

(9)  See  what  is  said  in  Pole  r.  Lord  (a)  Vid.  the  observation  in  the  lat- 

8onm»  5  Yes.  311,  of  Littlebury  v.  ter  part  of  the  Judgment  in  Bovk^r 

B«iddej.  V.  Hunter,  I  Bro.  334. 

(r)  See  Lady  Granville  V.  Duchess  (6)  Stackpole  y.  Howell,  IS  Ves. 

of  jBeufart,  I  P.  Wms.  114.  Urqhart  417.  Read  y.  Devaynes,  3  Bro.  C.  C. 

T.  Ling.  10  Yes.  S29.  95. 

it)  2  Yem.  677.  ic)  Roach  v.  Haynes,  8  Yes.  593. 

m  AmU.  127.  \d)  2  P.  Wms  23. 

[m)  Petit  T.  Smith,  I  P.  Wms.  9.  \e)  Brown  r.  Allen,  1  Yera.  31,  and 

Ix]  Langhamr.  Sanford,  17  Yes.  the  Cases  cited  in  note  (l)to  that 

450.  case. 

(y)  Homsby  ▼.  Finch,  I  Yes.  jun.  {g)  See  Blower  ▼.  Morret,  2  Yes. 

344.  S.  C.  2  Yes*  Jan.  78.  S.  C. 4BnK  421. 
O.  C.  239^  &c. 


(1)  If  one  leg^atee  be  paid,  and  afterwards  there  ap|>ears  to  be  a  deficiency 
ef  assets  to  pay  the  others,  he  must  refund  a  proportionable  part.  Lupton 
▼.  iAtpton,  2  Johns.  Ch.  Rep.  614.  But  if  the  deficiency  of  assets  beoc- 
casiooed  by  a  devattaoU  tfie  legatee  who  has  been  paid,  may  retain  bis  l^;al 
adrantage,  as  against  the  other  legatees,  but  not  as  against  creditors,    lb* 
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iDSoperaUe  id  the  Will  (h)  that  does  not  juvtiff  the  Coart  in 
doing  it  (t)« 

The  Court  hae  disclaimed  laying  weight  on  particular  worda, 
as  the  saying,  **  Imprimis,^^  or  "  in  the  first  place"  (A),  or  a  4li- 
rection  tor  the  time  of  payment  (/),  as  that  one  Legacy  ahall  be 
paid  in  ttiree  months,  another  in  six,  and  another  in  tweWe 
months  (m)  ;  but  where  the  intention  is  clear  it  will  be  attended 
to ;  as,  where  one  by  Will  gave  several  Legacies,  and  after* 
wards,  in  the  same  Will,  expressing  an  idea  that  there 
would  be  a  Surplus,  therefore  gives  further  Legacies,  the  Lega* 
cies  in  the  former  part  of  the  Will  were,  upon  a  deficiency, 
preferred  (/>)• 

A  Legacy  to  an  Executor  fot  care  and  pains  makes  no  difer- 
ence  (o).  tf,  however,  a  Legacy  be  given  to  a  Wife  m  connder- 
ation  thai  she  release  Dower^  it  will  be  preferred  {p)* 

109*]  If  Money  be  bequeathed  for  a  Monument  {q\  or  ^o 
buy  Land,  or  as  it  has  been  held,  an  Annuity  (r),  it  is  consider- 
ed as  a  specific  Legacy,  and  will  not  come  in  average. 

As  charitable  Legacies  were  by  the  Civil  Law  preferred  to 
other  Legacies,  so,  in  some  of  the  earlier  Cases'  the  Court  of 
Chancery,  on  a  deficiency  of  Assets,  gave  a  preference  to  Char* 
itable  Legacies  (5) ;  but  subsequent  Cases  have  established, 
that  charitable  Legacies,  on  a  deficiency  of  Assets,  are  to  abate 
proportipnably  with  other  Legacies  {t). 

A  residuary  Legatee,  on  a  deficiency  of  Assets,  has  been  al- 
lowed under  special  circumstances,  to  come  iu^ pari  passu^  witti 
the  other  Legatees  ;  as,  where  the  Testator  at  the  time  of  ma- 
king his  Will  knew  what  the  Surplus  would  amount  to,  and  gave 
the  same  as  a  Legacy  to  his  eldest  Son  (ti). 

\i  specific  and  pecuniary  Legacies  are  given,  and  there  are  not 
Assets  to  pay  both,  the  specific  Legatee  is  preferred,  and  takes 
his  whole  Legacy  (x),  and  does  not  abate  in  proportion  with 


4/. 

(i)  Clar 

\k)  Br( 

Tiky  V. 


[h)  A%  iD   March  y.  Evans,  I  P.  (r)  1  P.  Wms.    126.  Contra  Hin- 

Wins.  668.  Lewia  v.  Leirin,  2  Ves.  ton  v.  Pinke,    I  P.  Wms.  539,  and 

47.  what  18  said  in  Hume  v.  Edwards,  3 

Clarke  V.  Sewell,  3  Atk.  99.  Atk.  693;  and  in  Lewin  v.  Lewin,  2 

Brown  v.  Allen,  1  Vem.  31.  Ves.  417,  particularly  as  to  Hinton  v. 

Throckmorton,  2  Ch.  Ca.  Pinke. 

132.  Lewin  v.  Lewin,  2  Yes.  415.  it)  Fielding^  v.  Bound,  1  Vem.  230. 

(I)  Blower  v.  Morret,  2  Ves.  421.  \t\  Attorney-General  y.  Hudson,  1 

Clarke  y,  SeweU,  3  Atk.  99.  P.  Wms.  674.     Masters  y.  Masters, 

(m)  Auon.  10  July,  I7S2,  MS.  ib.  422.    Attorney-General   r.  Ro- 

(n)  Attorney-General  y,  Robins,  2  bins,  2  P.  Wms.  23, 

P.  Wms.  23.  (tt)  Dyose  v.   Dyose,   I   P.  Wms. 

(o)2Vern  434.2  Atk.  171.  2  P.  305;    but  see  what  is  said  of  that 

Wms.  25.  case  in  1  Bro.  C.  C.  478,  and  in 

( p)  Burridffe  y.  Bradyl,  1  P.  Wyis.  Humphreys    v.    Humphreys,    meo- 

126.  DaFenhill  f.  Fletcher,   Ambl.  tioned  in  note  to  1  P.  Wms.  306,  n.  2. 

244,  and   Blower  v.   Morret,  there  (:i')  Clifton  y,   Burt,  1    P.  Wms. 

mentioned ;    see  also    I    Ves.    133.  679, 680.    Brown  v.  Allen,  1  Vern. 

Anon.  10  July,  1752.  MS.  31.  S.  P.  2  Salk.  416. 

(q)  1  P.  Wms.  423. 
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other  Legatee*  (y),  but  thej  may  abate  proportionably  amongst 
themselves  (r),  uniess  where  the  Legacy  of  any  one  is  out  of  a 
particalar*  fund  by  itself,  and  others  upon  another  fund,  [*tlO 
in  which  case  each  bears  his  own  loss  (a). 

A  Legatee  of  an  Annuity  for  Life,  charged  ou  the  personal 
Ealate,  is  not  considered  as  a  specific  Legatee,  and  therefore,  in 
ease  of  a  deficiency  of  Assets  must  abate  in  proportion  with 
other  Legatees  (6). 

if  Legacies  are  given  payable  at  a  future  time,  and  at  the 
death  of  the  Testator  the  At^iets  are  deficient,  but  by  profits  in 
the  mean  time  accruing,  the  Asset?  afterwards  become  sufficient, 
ail  the  Legacies  must  be  paid,  for  those  Profits  are  part  of  the 
peraonal  instate  (c). 

if  an  Execator  pays  one  Legatee,  and  afterwards  becomes  in- 
aolvent  {d)^  and  it  appears  there  is  a  deficiency  of  Assets,  the 
Legatee  is  compellable  in  Equity,  and  in  Equity  only,  (for  no 
action  lies)  (e)  to  refund  a  proportionable  part  of  what  has  been 
paid  {f)  ;  ^I)  and  it  is  the  same  where  the  Legacy  is  paid  in 
virtoe  of  a  Decree  (g) ;  but  if  the  deficiency  of  Assets  is  occa- 
rioned  by  the  wasting  of  them  by  the  Executor,  a  Legatee  who 
lias  recovered  his  Ltgacy*  (A),  or  to  whom  it  has  been  [*1 11 
vohintarily  paid  (t),  is  not  compellable  to  refund.  (2) 


Having  concluded  the  observations  on  the  abatement  of  Leg- 
acies, we  shall  make  a  remark  or  two  on  the  payment  of  Lega- 
cies. 


fe! 


Webb  Y  Webb,  1  Vem^  111.  as  it  was  from  the  hardship  of  the 

Hame  v.  Edwards,  3  Atk.  693.  case. 
[«j  Tilsley  r.  Throgmorton,  2  Ch.        [g)  Newman  v.  Barton,  2  Vern. 

Reo.  132.  j05.  2  Cb.  Ca.  9.     Gittens  r.    Steel, 

(b)Sleech  ▼•  Thorrington,  2  Ves.  1  Swanst.  199.    On  refunding  sums 

561.  paid  under  a  decree  which  is  rever- 
ts Green  T.  F.lkins,  2  Atk.  476.  sed,  if  the  Legatee  is  entitled  to  oth- 
(o)  Francis' Max.  in  Equity,  p.  12,  er    Funds    making  interest   in    the 

note  (a)  in  margin.  hands  of  the  Court,  he  will  be  charg- 

{€)JobB9ian.  V.  Johnson,  3  Bos.  &  ed  with  interest,  but  not  if  he  has  no 

PQIL  169.  further  concern  in  the  Estate,  ibid. 
(/)  1  Vein.  94.  Edwards  v.  Free-        (/t)  Anonymous,  I  P    Wms.  495  ; 

onaii,  2  P.  Wms.  447.    Davis  v.  Da-  and  see  Noel  v.   Robinson,   I  Vern. 

▼it.  I  Dick.  32.    Roberts  v.  Roberts,  94,    contra   Nardwick  v.    Mvnd,  1 

C.  C.  487 ;  bat  see  contra  Newman  Anstr.  1 12.  Anon.  I  Vern.  162. 

▼.Barton,  2  Vern.  405,  and  Coppin        (f)  Orr  v.  Kaines,  2  Ves.  194.  and 

▼•  Coppin,  2  P.  Wms.  296.   which,  see  Lowthian  v.  Hassell,  4  Bro.  C. 

bowever  seems  to  have  been  decided  C.  1 67. 


il)  Vide  Lupton  y.  Lupton,  2  Johns.  Clf.  Rep.  614. 
2)  Vide  Lupton  y,  Lupton^  ut  supra.  Where  land  is  devised,  charged 
with  tbe  pavment  of  a  legacy,  and  the  devisee  accepts  the  devise,  he  is  per- 
•onally  liable  for  the  legacy ;  and  he  has  no  right  to  demand  of  the  legatee, 
Mbre  payment,  a  security  to  refund,  in  case  of  deficiency  of  assets.  Gien 
T.  FitkcTy  6  Johns.  Ch.  Rep. 


in  EQUITY  JURISDICTION. 

Where  a  Legacy  is  given  to  an  Infant,  a  payment  to  the  Fa- 
ther is  not  valid ;  but  if  the  sum  be  not  more  than  100/.,  pay- 
ment has  been  allowed  to  the  Child  (k). 

Formerly,  pa^'ment  to  the  Father  waA  allowed  (/) ;  but  since 
the  Case  of  Dagley  v.  Tolferry  (m),  the  idea  of  the  Court  has 
been,  that  it  is  not  a  good  payment,  and  that  even  in  the  case  of 
an  advdt  Child  it  is  not  good,  unless  done  with  the  consent  of 
the  Child,  or  made  so  by  a  subsequent  ratification  (n).  Btit 
where  a  Legacy  is  given  ioA.  to  be  divided  between  him  and  his 
Family,  it  may  be  paid  to  A,  (o). 

As  payment  of  a  Legacy  to  the  Father  of  an  Infant  was  not 
allowed,  it  became  necessary  for  Infant  Legatees  to  file  Bills 
for  the  payment  of  their  Legacies  (p)  ;  and  it  was  held,  that 
112*1  when  a  Legacy  "^^was  given  to  an  Infant,  the  Testator 
makes  it  necessary  to  come  into  this  Court  for  directions  how 
to  lay  it  out,  and  therefore  the  application  ought  to  be  consid- 
ered as  an  encumbrance  on  his  Estate,  and  the  Costs  paid  out 
of  the  Assets  (q) ;  but  by  the  Statute  (r),  such  Suits  are  now 
rendered  unnecessary  (s)  ;  and  the  Executor  may  under  that 
Act  pay  the  Legacy  into  Court,  and  the  Infant  when  of  age 
may  petition  for  it. 

If  a  Legatee  be  abroad,  and  has  given  to  another  a  ^^nera/ 
Power  of  Attorney,  though  without  any  particular  authority  to 
receive  the  Legacy  specifically,  he  is  nevertheless  entitled  to 
receive  it  (^)( I). 

Resulting  Trusts, 

In  consequence  of  the  Statute  of  Frauds^  nothing  can  be  con- 
strued as  Resulting  Trusts^  but  what  are  there  called  Trusts  by 
operation  of  Law,  which  are  of  two  kinds,  Ist,  where  an  Estate 
is  purchased  in  the  name  of  one,  but  the  Money  or  considera- 
tion is  given  by  another,  or,  2dly,  where  a  Trust  is  declared  only 
as  to  part,  and  nothing  said  as  to  the  rest,  in  which  case  what 

(A:)  SeePbiliipsv.  Pag^ett,  2Atk.  8.  Bro.  C.  C    186;  and  see  Robinson  v. 

(/)  As  in  Halloi^ay  v.  Collids,  i  Tickeli,  8  Yes.  142 

Eq.  Abr.  300.  (p)  Whopham  v.  Wignfield,  4  Ves. 

(m)  I  P.  Wras.  285.  S.   C.   1  Eq.  630. 

Abr.  300.  Giib.   Eq.  Rep.   103;  but  (9)  Adod.  Mos.  5. 

see  the  remark  on  this  case  in  Phil-  (r)  3b  Geo.  3.  c.  52.  s.  32. 

lips  V,  Paget,  2  Atk.  81.  (s)  Whopham  v.  Wiogfield,  4  Ves. 

(n)  Cooper  v.  Thornton,  3  Bro.  C.  630. 

C.  97.  {t)  Carr  v.  Estabrook,  2  Cox,  390. 

(0)  lb.  96,  confirmed  on  appeal,  3 

(1)  Though  the  statute  of  limitafeons  is  no  bar  to  a  le^cy,  in  equity,  yet, 
the  court,  in  regard  to  very  stale  demands,  will,  m  their  discretion,  adopt 
the  rule  of  law.     Arden  v.  Ardent  1  Johns   Cb.  Rep.  313. 

It  is  the  settled  doctrine  of  eciuitv',  that  a  legacy  cannot  be  barred  by  the 
statute  of  limitations.  Isby  t » J^Craey  4  Des.  432.  fTarrf  v.  Reeder,  2 
Har.  and  M'Hen.  154. 
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remains  undisposed  of,  results  to  the  Heir  at  Law  (u)«  There 
are  no  instances  but  these  two,  where  this  Court,  has  declared 
Resulting  Trusts  by  operation  of  Law,  unless  incases  of  Fraud, 
and  where  transactions  have  been  carried  on  mala  fide  (a;). 

*J.  Soon  after  the  Statute  of  Frauds  passed,  itwasde-  [113 
tennined  that  if  an  Estate  be  purchased  with  the  Money  of  A.^ 
and  the  Estate  is  conveyed  to  B.  who  is  a  Stranger,  B.  will  be  a 
Trustee  (orA*^  and  it  is  such  a  Kesulting  I'rust  by  implication 
of  Law,  as  is  saved  by  the  Statute,  (1)  and  needs  no  declaration 
of  Trust  (y).  ^^  It  is,^'  says  Lord  Ilardwicke^  ^^  a  certain,  known 
Rule,  that  when  a  Man  purchaser  Land  in  the  name  of  another, 
it  is  a  Resulting  Trust  {z),^^  The  result  of  the  Cases  on  this 
subject  appears  to  be,  that  the  Trust  of  a  legal  Estate,  whether 
Freehold,  Copyhold,  or  Leasehold ;  whether  taken  in  the  names 
of  the  Purchasers  and  others  jointly  (a),  or  in  the  name  of  others 
without  that  of  the  Purchaser ;  whether  in  one  name  or  several ; 
whether  jointly  or  successively,  results  to  the  man  who  advan- 
ces the  Purchase-money  :  and  this,  in  analogy  to  the  Rule  of 
the  Common  Law,  that  where  a  Feoffment  is  made  without  con- 
sideration, the  Use  results  to  the  Feoffor  (6)  ;  but  this  Resulting 
Trust  may  be  rebutted  by  written  (c)  or  parol  Evidence  {d)  (2). 
The  Law  implies  a  Trust  in  these  cases  for  the  Person  who 
paid  the  Honey  (e),  but  the  Party  must  clearly  prove  the  pay- 
ment of  the  Money  (/)•  *Such  proof  may  appear  either  [*  1 1 4 
from  expressions  or  recitals  in  the  Purchase-deed  {g) ;  or  from 

(ti)  Lloyd  F.  Spillet,  2  Atk.   150.  (a)  See  Rider  r.  Kidder,  10  Yes. 

Harcoart  and  Weymouth,  2  Vero  367.  Bengerv.  Drew,  1   P.  Wqu. 

64S.  7»0. 

(f)LIoTdT.  Spillet,  2  Atk.  150.  (6)  Djer?.  Dyer, 2  Cox,  92,  where 

A  nmed  writer,  (2  Fonh.  Eq.  117^  the  previous  cases  on  the  subject  are 

in  note,)  has  criticised  this  proposi-  cited, 

tion,  and  thinks  it  inaccurate,  but,  as  ic\  Ibid, 

it  seems  to  me,  without  success.  \d)  Carter  r.  Ratty,  12  July  1745. 

(y)LadeT.  Lade,   I   Sergt  Wil-  MS. 

Bon*s  Rep.  21.  U)  See  TouDg^  ▼.  Peachy,  2  Atk. 

(z)  2  Veotris,  390.   Gaacoigne  v.  256. 

ThwiD(,  I  Vero.  366.  Finch  v.  Finch,  (/)  Willis  v.  Willis,  2  Atk.  7. 

15  Ves.  50.  S.  C.  MS.  Ryall  v.  Ry-  [g)  See  2  Vem.    168.  Prec.   Ch. 

all,  1  Atk.  59.   S.  C.  Ambl    413 104.  Kirk  and  Webb,  ib.  84,  cited 

Snutb  r.  Baker,  1  Atk.  385.  2  Atk.  1  Sanders  on  Uses,  p.  258. 
75. 


(I)  Vide  Boyd  y.  MLean,  I  Johns.  Ch.  Rep.  582  BoUford  r.  Burr^  2 
Johiis.  Ch.  Rep.  405  If  part  only  of  the  consideration  is  paid,  the  land 
will  only  be  charged  with  the  money  advanced,  pro  (onto.  But  if  no  part  of 
the  consideration  has,  in  fact,  been  paid  by  him,  who  sets  up  a  resulting^ 
trust,  he  will  not  be  allowed  to  shew,  by  parol,  that  the  purchase  was  made 
for  his  benefit.  Nor  will  any  payment  or  advance  of  money,  after  the  pur- 
chase has  been  completed,  raise  a  resulting  trust.  BaUford  ▼•  Burr^  ut 
mpra.  And  so,  in  order  to  raise  a  trust  by  operation  of  law,  an  actual  pay- 
ment of  money,  by  the  cestui  que  truU,  at  the  time  of  the  purchase,  must  be 
proved.    Steere  v.  Steerty  5  Johns.  Ch.  Rep.  1. 

(-2)  Vide  BoUford  y.  Burr^  2  Johns.  Ch.  Rep.  405. 
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some  memorandum  or  note  of  the  nominal  PurclMAer  (A) ;  or 
from  his  answer  to  a  Bill  of  Discovery  (i)  ;  or  from  papers  left 
by  him,  and  discovered  after  his  death  {k)  ( 1 ).  Wbethert  aAer 
the  death  of  the  supposed  nominal  Purchaser,  parol  proof  alone 
is  admissible,  against  the  express  declaration  of  the  Deed,  has 
been  a  subject  of  controversy  (/),  but  it  seems,  it  may  (m)  (i); 
but  parol  Evidence  is  not  allowed  to  show  that  a  Party  having 
agreed  for  the  purchase  of  an  Estate  in  his  own  name,  and  paid 
for  with  his  awn  money^  had  in  fact  purchased  it  on  bebaLT  of 
another  Person  (n). 

There  is,  however,  an  exception  to  the  Rule,  inlrodnced  bj 
the  Ship  Regi;«try  Acts,  in  the  case  of  a  Skip;  for  if  .^^  purcbaae 
a  Ship  in  the  name  of  B.  and  the  sale  is  registered  in  the  name 
of  B.t  B.h  Title  cannot  be  dislodged  (o). 

And  where  a  Ship  was  purchased  with  joint  partnership  Pro* 
peKy,  but  registered  in  the  name  of  only  one  of  the  Partoera,  it 
was  held,  owing  to  the  strong  provisions  of  the  Registry  Acta, 
1 1 5*]  that  Even  against  a  ^tlaim  b}  Creditors,  no  implied  Trait 
arose  in  favour  of  the  Partners,  in  whose  name  the  Ship  was  not 
registered  {p). 

Where  two  or  more  purchase  Lands,  and  advanee  the  Money 
in  equal  proportions,  and  take  a  Conveyance  to  them  and  their 
Heirs,  this  is  a  Joint-tenancy,  that  is,  a  Purcha&e  by  them  jointly 
of  the  chance  of  survivorship,  which  may  happen  to  the  one  of 
them  as  well  as  to  the  other  (9) ;  but  where  the  proportions  of 
the  Money  are  not  eqiul,  and  this  appears  in  the  Deed  itself, 
this  mskes  them  in  the  nature  of  Partners ;  and  however  the 
legal  Estate  may  survive,  yet  the  Survivor  is  considered  but  as 
a  Trustee  for  the  others,  in  proportion  to  the  rams  advanced  bj 
each  of  them.    So  if  two  or  more  make  a  joint  Purchase,  and 

[h)  O'Hara  v.  O'Neal,  2  Eq.  Abr.  (m)  See  Leach  v.  Lencb«  fO  Ves. 

475.  &l  I      Carter  v.  Ratty,  12  July  1745. 

(i)  CottiDg:toD  V  Fletcher.  Z  Atk  MS. 

r55;but8ee  Edwards  and  Moored  4  (n)  Bartlett  v.  FickeragiU^  1   Cox, 

Ves.  23,  cited  I  Saod.  258.  15. 

{fc)  Ryall  V.   RyalU  Ambl.   413.  (0)  Ex  parte  Houghlon,  17  Ves. 

Laner.  Dighton,  ib.  409.  251 

(/)  See  1  vol.  Sand,  on  Uses,  p.  (p)  Ex  parte  Tallop,  IS  Ves.  60 ; 

259«  and  the  note  to  Lloyd  and  Spiilet,  and  see  Curtis  and  Perry,  6  Ves.  739. 

2  Atk.  150     Roberts  on  Frauds,  p.  (q)  Lake  y.  Gibson,  1  Eq.  Abr. 

99.  Sudg.  Vend,  and  Porch.  508,  last  291.  Moyso  y.  Gyles,  2  Vara.  28&. 
edition. 


Ill      Ml  1^   I 


(}]  It  is  well  settled^  that  parol  eyidence  is  admissible  to  proye  the  pay- 
ment of  the  money  on  which  the  resulting  trust  arises,  it  not  being  within 
the  statute  of  frauds.  Boyti  y.  JITLeafiy  I  Johns.  Ch.  Rep.  582.  BoUford 
V.  Burr,  2  Johns,  i  *h.  Rep.  405 

[2]  Such  eyidence  is  admissible,  after  the  death  of  the  nominal  purchaser, 
nei  only  against  the  face  of  ibe  deed  itself,  but  in  opposition  to  the  answer  of 
the  trustee,  denying  the  trust.  But  the  eyidence^  under  such  circumstances , 
is  to  be  received  with  great  caution.    Boyd  y.  MLean^  1  Johns,  Chu  Bep. 
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tfterwards  one  of  them  lays  oat  a  considerable  sum  of  Money  in 
repairs  and  improTements,  and  dies,  this  is  considered  as  a  Lien 
on  the  Land,  and  a  Trust  for  the  Representative  of  him  who 
advanced  it ;  and  in  all  other  cases  of  a  joint  undertaking  or 
partnership,  either  in  trade  or  in  any  other  dealing,  they  will  be 
considered  ^s  Tenants  in  common,  or  the  Survivors  as  Trustees 
for  those  who  are  dead  (r). 

In  Crap  v.  Jiorton  (s)  language  is  used,  from  which  it  might 
be  inferred  that  the  rule  in  these  Cases  does  not  apply  to  ^joint 
advance  upon  a  Purchase  in  the  name  Of  one,  but  ttiat  Case  has 
been  considered  as  ^decided,  not  upon  a  general  princple,  [^116 
but  on  its  particular  circumstances,  and  it  has  been  held  that  a 
Trust  will  arise  upon  %uch  joint  advance  (/)• 

If,  however,  an  Estate  be  purchased  with  the  Money  of  ^.  in 
the  name  of  his  Child^  whether  legitimate  or  illegitimate  (u),  or 
rn  the  name  ot  his  Grandchild  (a?),  (if  the  Father  be  alive  it  may 
be  difierent)  (y) ;  this  distinguishes  it  from  the  case  of  a  Stran- 
ger in  which  there  is  not  that  natural  affection  that  would  repel 
the  presumption  arising  from  the  advance  of  the  Money  ;  and  it 
will  be  an  advancement  of  such  Child  or  Grandchild,  unless 
some  contemporaneous  (;)  declaration  can  be  proved  (a),  or 
some  act  is  done  to  manifest  an  intention  that  the  Son  shall  take 
as  a  Trustee  (&).  Possession  taken  by  the  Father  at  the  time 
would,  it  has  been  said,  amount  to  such  evidence  (c).  The  evi- 
dence of  the  intention  of  the  Father  that  he  meant  his  Son  to 
be  a  Trustee  for  him,  must,  to  have  the  effect  of  making  him  a 
Trustee,  apply  to  the  time  of  the  Purchase ;  subsequent  acts 
will  not  enable  him  to  convert  an  advancement  for  his  Son  into 
a  beneficial  Purchase  for  himself  (d).  In  some  of  the  earlier 
cases  it  was  held,  that  though  the  Father  should  take  possession 
of  the  Estate,  and  receive  the  Rents  and  Profits  during  the 
Child^s  Infancy,  *that  would  not  raise  a  Trust  for  the  Fa-  [*l  17 
ther  (e).  It  has  however  been  held,  that  if  the  Father  received 
the  Rents  and  Profits  after  the  Child  was  of  age  (/),  or  where 
the  Child  was  of  age  when  the  Estate  was  purchased  (g),  or  he 

(r)  Lake  aad  Gibson,  I   Eq.  Ca.        (a)  Lord  Gray^s  case,  2  Free.  6. 
Abr.  291.  S.  C.  3  P.  Wms.  138,  un-        (6)  1  Swaast.  18. 
der  name  of  Lake  v.  Craddock.  (c)  Ibid.  1 7. 

(9)  S  Atk.  74.  S.  C.  9  Mod.  233.  \d)  Murless  v.  FrankliD,  1  Swanst. 

(<]  Wray  v.  Steel,  2  Yes.  &  Bea.  19. 
388.  (e)  Mumma  v.  Mamma,  I  Atk.  19. 

(s)  Beckford  v.  Beckford,  Loft  Lamplagh  v.  Lamplugh,  1  P.  Wms. 

490.   Feame  Posth.  327.  2  Fopbl.  1 13.  Taylor  v.  Taylor,  1   Atk.  386. 

£q.  124,  5.  Stileman  v.  Ashdown,  2  Atk.  480. 

(x)  See  Ebrand  t.  Dancer,  2  Cb.  Fioch  340.  Reddington  v.  Redding- 

Ca.  26.  ton,  3  Ridgw.  P.  C    106.     Elliott  v. 

b)    Ibid.  Lloyd    r.    Read,   1  P.  Elliott,  2  Ch.  Ca.  231.    Sedqwc.see 

Wms.  60.   I  Eq.  Abr.  382.  what  is  said  in  Murless  v.  FraokliD, 


231 ;    aod  see  Finch  v.  Finch.  15       (/)  Lloyd  v.  Read,  I  P.  Wms.  60^. 


U)  EDiottT.  Elliott,  2  Ch.  Ca.  1  Swanst.  17. 

(1 ;    aod  see  Finch  v.  Finch.  15  (/)  Lloyd  v. 

Ves.  52.  S.  C.  MS.  Murless r.  Frank-  (g')  Lex  Praetoria,  MS. 
lin,  1  Swaost  13. 
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wafl  before  prorided  for,  the  Son  would  be  a  Trostee*  ^'  If  a 
Father  has  provided  for  his  Son,"  says  Lord  Xotttngham^  ^^  he 
is  under  no  further  obligatiou  to  provide  more  than  for  a  Stran* 
ger,  and  else  no  Father  could  trust  bis  Child  ;  and  this  difler* 
ence  I  take,  and  shall  always  observe"  (A) ;  but  it  has  been  held, 
that  a  Reversion  settle  d  on  the  Son,  expectant  on  the  Mother'f 
death,  is  not  such  a  provision  as  will  prevent  the  Son  taking  (t). 

A  difference  (not  sustainable,  it  seems,)  has  been  taken  be- 
tween a  Purchase  in  the  name  of  a  Son  and  of  a  Eteughter ;  for 
thoucb  Sons  are  often  provided  for  by  a  Settlement  of  Lands, 
yet  Daughters  seldom  are,  and  therefore  the  presumption  is  not 
so  strong  (k). 

Whether  the  Purchase  by  the  Father,  in  tbe  name  of  his  Son, 
be  of  a  Fee  simple  or  a  Reversion^  is  immaterial,  for  the  prox- 
imity or  po&iible  remoteness  of  the  Possession,  does  not  affect 
the  Rule  (/). 

118*]  *lf  the  Father  and  ano^Aer  paid  the  Money,  it  would 
not  be  an  advancement  of  tbe  Child  (m);  and  if  the  Father 
bought  the  Eftate  in  the  names  of  his  Son  and  a  Trustee  (n),  or, 
as  it  seems,  in  the  name  of  himself  and  his  Son  (o),  (though  as  to 
this  Lord  Hardwicke  expressed  a  different  opinion)  (/>),  still  has 
the  Purchase  been  considered  as  an  advancement ;  but  the  Fa- 
ther will  have  the  benefit  of  Survivorship  in  case  the  Son  die 
during  his  minority  ;  and  the  Son  is  not  entitled  to  the  benefit 
of  Survivorship  as  against  a  Judgment  Creditor  of  the  Father 
(f  )•  It  was  anciently  a  practice  to  join  the  Son  in  a  Purchase 
to  avoid  a  Wardship  (r).  In  a  Case  where  a  Copyhold  was 
granted  to  A.  and  B.  his  Wife,  and  C  his  youngest  Son,  to  take 
in  succession  for  their  Lives,  and  tbe  Life  of  the  Survivor,  it 
was  held  that  C.  was  not  a  Trustee  of  bis  Life  Interest  for  /f  •, 
but  took  it  beneficially  as  an  advancement  from  his  Father  (a). 
When  a  Purchase  of  a  Copyhold  is  in  the  name  of  two  Sons,  and 
the  eldest  Son  is  not  the  first  nam^d,  this  is  a  Purchase  for  the 
benefit  of  the  Sons,  to  take  successively  (/)• 

If  a  Purchase  be  made  by  a  husband  in  the  name  of  bis  Wife, 
1 19*]  it  will  not  be  considered  as  an  implied  *Trust,  but  she 

(h)  Elliott  V.  EIKott,  2  Cban.  Ca.  Wros.  III. 

23i.  Pole  F.  Pole,  I  Ves.  76.   Lloyd  (o)  tScroope  and  Scroope,  I  Ch.  Ca. 

r.  Read,  I  P  Wros.  607.  S7.    Back  v.  Andrews,  9  Vera.  ISO. 

(t] Lamplagrh  v.  Lamplog^h,  I  P.  8.  C.  Precedents  in  Chan.  p.  I,  edit. 

Wma.  111.  2.  3  Salk.  367.  Dyer  v.  Dyer,  2  Cox, 

{k)  Gilb.  liex  Prcetoria,  MS.  who  9C.  noticed  in  note  I  to  1  P.  Wtns. 

cites  C.  C.   34,  30;  bnt  see  Lady  112,  and  in  Watkins  on  Copyholds, 

Gorge's  case,  3  Cro.  550,  and  Bed-  2' 6;    and  see  Finch  v.  Fio^Sh,  14 

well  y.  Froine,  mentioned  in  Dyer  v.  Yes.  50.  S.  C  MS. 

Dyer,  2  Cox,  97.  (p)  2  Atk.  480. 

\l)  Finch  y.  Finch,  14  Ves.^.  Dy-  (q)  Stileman  v.  Ashdown,  2  Atk. 

er  r.  Dyer,  2  Cox,  92.    Marfess  t.  480.  S.  C.  Am  hi.  13. 

Frankho,  1  Swanst.  (3.  (r)  I  Cb.  Ca.  20.  3  Salk,  367. 

{m)  Finch  ▼.  Finch,  MS.  23  March  U)  Dyer  v.  Dyer,  2  Cox.  92. 

1808.                               -  (CjMorlessT.  Franklin,  I  Swanst. 

(n)   Laraplugh   r.  Lampln^b,    l  IB. 
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win  be  beneficially  entitled  (ii),  for  i(  Wife  caaiioi  bo  a  Trustee 
for  her  Husband  (x). 

If  a  Bond  be  taken  hy  A.\n  the  name  o{  B*  an  implied  Truf^t 
will  be  raised  in  favour  of^« ;  but  if  a  Grandfather,  the  Father 
being  dead,  takes  a  Bond  in  the  name  of  his  Grandchild,  it  will 
be  considered  as  an  advancement  of  the  Grandchild  (y).  If  the 
Father  had  been  alive,  the  Ohild  would  have  been  a  Trustee 
(z).  If  a  Bond  be  taken  by  A»  in  the  name  of  £.,  and  B»  be- 
comes/e/o  dt  »e,  relief  will  be  given  against  the  King,  upon  the 
Statute  33  Hen*  8,  c.  39  (a). 

If^.  buys  Stock  in  the  Public  Funds  in  the  name  of  J9.,  who 
has  no  proo/tbat  it  was  meant  as  a  Provision  for  her,  there  will 
be  an  implied  Trust  raised  in  favour  of  the  person  who  paid  the 
Money  {b).  But  if  a  person  having  Stock  in  the  Public  Funds 
transfers  the  same  into  his  own  and  another's  name,  and  dies, 
the  Survivor  isj  prima  facie^  entitled  to  it  as  a  Gift,  and  the  ont45 
lies  on  the  representatives  of  the  deceased  to  show  that  it  was 
not  so  intended  (c). 

It  is  observable,  that  if  ^,  purchases  Lands  in  his  own  name, 
but  in  Trust  for  .£*,  and  becomes  engaged  for  Debts  of  £.,  and 
fi*  files  a  Bill  to  have  the  Lands  *on  payment  of  what  the  [*1 20 
Defendant  paid  for  them,  B.  will  be  decreed  to  pay  not  only  the 
Purchase-money  of  the  £state,  but  also  the  amount  of  the  other 
Monies  advanced  (d). 

3.  We  have  already  seen  (e),  that  in  the  absence  of  express 
or  demonstrable  intention  to  the  contraiy,  it  is  an  established 
Principle,  that  Money  directed  to  be  employed  in  the  purchase 
of  Land,  and  Land  directed  to  be  sold  and  turned  into  Money, 
are  to  be  considered  ^^  by  the  transmutation  of  a  Court  of  Equi* 
ty,''  (to  nse  Lord  Hardwicke^s  expression)  (/),  as  that  species 
of  Property  into  which  they  are  directed  to  bo  converted  (g) ; 
and  this,  in  whatever  manner  the  direction  is  given,  whether  by 
Will,  by  way  of  Contract,  Marriage  Articles,  Settlement,  or  o/A* 
erwiit ;  and  whether  the  Money  is  actually  deposited, .  or  only 
covenanted  to  be  paid ;  whether  the  Land  is  actually  conveyed, 


xi] 


u)  See  Rider  v.  Kidder,  10  Vss.  366,  and  MoHimer  and  Davis,  oiea- 

;  and  Back  v.  Andrews,  2  Vero.  tioned  in  10  Ves.  362. 

67,  128.  S.  C.  Free,  in  Cb.  L  edit.  2.  (c)  Georre  v.  Howard,  in  EKche- 

Batch  V.  Andrews*  Ch.  Ca.  S3;  bat  quer,  17  Jnly,  1619.  MS. 

•ee   Smith    v.  Baker,    I  Atk.    385.  (d)  2  Ch.  Ca.  87. 

Menee    v.    Mence,   before  V.  €•  M  Ante,  Vol.  I.  366. 

Ptamer,  IB  Jaly  1815.  MS.  h )  Gnidot  v.  Guidot,  3  Atk.  256. 

(x)  Kingdon  r.  Bridges,  2  Vern.  Qr)   8^   Doughty   v.  Ball,  S  P. 

67.  Wins.  323.  Best  v.  Stamford,  1  Balk. 

Jy)  1  £q.  Abr.  382.  154.    Attorney-General  v.  Johnston, 

J)  tAoyd  and  Read,  1  P.   Wms.  Ambl.  580.  Vid.  Gibbs  t.  Oucier,  It 

r.  Ves.  415.  Berry  y.  Usber,  1 1  Vca.  87. 

(a)  Hix  V.  Attomey-General,  Hard.  Robinson  t.  Taylor,  f  Bro.  C.  C.  589. 

i?6.  S.  C.    1  Vet.  Jan.  44.  Williams  v. 

(6)  See  Rider  t.  Kidder,  10  Ves.  Coade,  10  Ves.  .300. 
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or  only  agreed  to  be  conveyed  (A).  The  only  question  in  ca- 
ses of  this  kind  is,  whether  the  character  of  Land  or  Money  is 
definitively  and  imperatively  affixed  to  the  Property  ;  or  wheth- 
er it  is  left  as  matter  of  uncertainty,  in  what  manner  the  owner 
of  the  Property  intended  it  to  descend  (t).  If  Ihe  Intention  is 
121*]  discoverable  internally  in  the  Instrument,*  that  will  de- 
termine whether  Money  is  to  be  considered  as  Land,  or  Land 
as  Money  ;  for  the  Rule  adverted  to  only  applies  in  the  absence 
of  express  or  demonstrative  Intention  {k).  If  the  Party  entitled 
to  the  Property  under  the  Instrument,  having  a  right  to  elect  in 
which  shape  he  shall  take  it,  has  declared  that  Election,  he,  or 
those  to  whom  he  disposes  of  the  Property,  will  take  it  in  that 
quality  which  he  has  so  elected  to  take  it ;  but  until  an  Election 
is  made,  the  Property  remains  and  passes  as  it  would  have  done 
if  a  conversion  had  actually  taken  place  as  directed,  and  the 
onus  lies  on  those  who  would  show  an  Election  to  take  it  in  an- 
other character  than  that  it  would  have  if  controverted  (/).  The 
Decisions  have,  it  seems,  overruled  the  general  proposition  of 
Lord  Rossyln  (m),  that,  in  the  absence  ot  an  Election,  the  Pro- 
perty in  these  cases  was  to  be  taken  as  it  happened  to  be  at 
the  death  of  the  Party  through  whom  it  is  claimed (n).  If,  in- 
deed, the  Person  entitled  to  the  Property  is  both  Heir  and  Ex- 
ecutor to  the  Person  settling  it,  and  he  makes  no  declaration  of 
his  intention  respecting  it,  it  will,  it  seems,  go  according  to  the 
quality  in  which  it  was  left  by  him  at  his  death  (o). 

122*]  Where  a  Person  dealing  upon  his  own  Property  *onIy, 
has  directed  a  Conversion  for  a  particular  special  purpose,  or 
out  and  out,  but  the  produce  to  be  applied  to  a  particular  pur- 
pose, if  the  purpose  fails,  the  intention  fails,  and  a  Court  of 
Equity  regards  him  as  not  having  directed  the  Conversion  (o). 

If,  therefore,  there  be  a  Devise  of  Real  Estate  for  the  pay- 
ment of  Debts,  and  nothing  more  is  meant  than  to  make  a  Pro- 
vision for  the  Debts,  all  beyond  what  is  required  for  that  pur- 
pose, will  remain  real  Estate^  and  as  such  go  to  the  Heir  {p)  ;  the 
general  Principle  being,  that  the  Heir  takes  all  that  which  is 
not  for  a  defined  and  specific  purpose  given  by  the  Will  {q).    If 

(h)  Fletcher  r.  Ashburner,  I  Bro.  (m)  In  Walker  v.   Denne,  2  Vcs. 

C.  Cf.  499;  and  see  Mr.  Harg^rave's  jun.  170. 

able  arg^ament  in  Pulteney  v.  Dar-  (n)  See  Kirkhman  v.  Milles,   13 

lington,  1  Bro.  C.  C.  226,  7.  2  Meriv.  Ves.  338. 

521.  (o)  See  Wheldale  v.  Partridge,  8 

(i)  Vid.  Wheldale  v.  Partridge,  5.  V^.  285. 

Ves.  397.  Decree  affirmed,  8  Ves.  (o)  Ripley  v.  Waterworth,  7  Ves. 

227;  and  see  Biddulphr.  Biddolph,  435. 

12  Ves.  161.  (p)  V^Trightr.  Wright,  16  Ves.  191. 

(k)  Trafford  v.Boehm,  3  Atk.  446.  Hill  r.  Cock,  1  Ves.  k  Bea.   174. 

See  Wheldale  r.  Partridge,  5  Ves.  King  r.  Denison,  1  Ves.  &  Bea.  272. 

388,  and  S.  C.  on  appeal,  8  Ves.  227 ;  See  Collins  v.  Wakeman,  2  Ves.  687. 

and  see  also  Thornton  y.  Hawley,  Sonthhouse  f.  Bates,  2  Ves.  &  Bea. 

10  Ves.    129,  which  cases  arose  in  396.    Culpepper  v.  Aston,  2  Ch.  Ca. 

Deeds.  115.          •^^^^^ 

(/)See  on  this  subject   Stead  y.       (9)  Chity  v.  Parker,  2  Ves.  jun. 
Newdidgate,2MeriT.62I.  271:  ' 
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tbe  intention  is  to  convert  it  into  personal  property  ftyr  all  the 
'  jmrp09€8  of  the  Willj  though  some  of  those  purposes  should  fail, 
and  though  in  coosequence  of  that  failure  part  results  to  the  heir, 
it  would  result  to  him  as  personal  Estatej  and  be  so  cousidered, 
in  a  question  between  his  Representatives  (r), 
I  In  cases  of  WiUs,  it  is  always  important  to  consider,  whether 

tbe  Testator  meant  to  give  to  the  produce  of  the  Real  Estate 
the  quality  of  Personalty^  to  all  intents^  or  only  so  far  as  re- 
spected the  partiadar  purposes  of  the  Will ;  for  unless  he  has 
sufficiently  declared  his  Intention,  not  only  that  the  Realty  shall 
be  converted*  into  Personalty /or  the  purposes  of  the  Will,  [*1 23 
but  further,  that  the  produce  of  the  Real  Estate  shall  be  taken 
as  Personalty  whether  such  purposes  take  effect  or  not,  so  much 
of  the  Real  Estate,  or  the  produce  thereof^  as  is  not  effectually 
disposed  of  by  the  Will  at  the  time  of  the  Testator's  death, 
(wnetber  from  tben/«nce(5),  or  the  tnf^cary  of  the  Will  itself, 
or  Arom  subsequent  Lapse,)  will  result  to  the  Heir  {i)» 

If  one  eives  to  A*  and  his  Heirs  ail  his  real  Estate,  ^'  charged 
wiJthhis  Uehts,^^  that  is  a  Devise  to  him  for  a  particular  purpose ; 
but  not  for  that  purpose  only.  If  the  Devise  is,  "  upon  Trust 
iopajf  his  Debts,'*^  that  is  a  Devise  for  a  particular  purpose,  and 
has  a  different  effect ;  the  former  is  a  Devise  of  an  Estate  of 
Inheritance  for  the  purpose  of  giving  the  Devisee  the  beneficial 
Interest,  subject  to  a  particular  purpose  ;  the  latter  is  a  Devisee 
for  a  particular  purpose,  with  no  Intention  to  give  himany  benefi- 
cial Interest.  Where,  therefore,  the  whole  legal  Interest  is  given 
for  the  purpose  of  satisfying  Trusts  expressed,  and  those  Trusts 
do  not  in  their  execution  exhaust  the  whole,  so  much  of  the  be- 
neficial Interest  as  is  not  exhausted  belongs  to  the  Heir ;  but 
where  the  whole  legal  Interest  is  given  for  a  ^particular  [*i24 
purpose,  with  an  intention  to  give  to  tho  Devisee  of  the  legal 
Estate  the  beneficial  Interest  if  the  whole  is  not  exhausted  by 
that  particular  purpose,  the  Surplus  goes  to  the  Devisee,  it  be- 
ine  intended  to  be  given  to  him  (ti). 

If  a  sum  of  Money  be  devised  in  Trust  to  be  laid  out  in 
Land,  and  the  Uses  to  which  the  Land  should  be  applied  are 
not  declared,  the  benefit  of  that  Money,  it  seems,  will  go  to 
the  Heir  at  Law,  as  a  Resulting  Trust,  (y).     So,  on  the  other 

(r)  16  Ves.  191;  and  see  Hewit  415.  Berry  and  Usher,  11  Yes.  87. 

snd  Wright,  I  Bro.   C.   C.  86,  and  Robinson  v.  Taylor,  2  Bro.  C.  C.  589. 

Kidnej  v.  Coussmaker,  SVes-jun.  S.  C.   I  Ves.  jun.  44.  Williams  v. 

S68.  Coade,  10  Ves.  500.  Kennel  v.  Abbot, 

(«)  Coilins  y.  Wakeman,  3  Yes  4  Yes.  610   Hooper  t.  Goodirin,  18 

687.  Yes   156.  Stansfield  v.  Haberrbam, 

(<)  See  Mr.  Cox^s  able  note  to  10  Yes.  278.  Hill  v.  Cook,  1  Yes.  & 

Cmae  r.  Barley,  3  P.  Wms.  22,  note  Bea.   174.   M'Clealond  v.    Shaw,  2 

1,  and  the  cases  there  qnoted.    See  Sch.  &  Lefr.  545.  6 

ako  Randall  v.  Bookey,  2  Yem  425.  (u)  King  v.  Denison,  1  Yes.  &  Bea. 

Stanehenge  v.   Evelyn,  3P    Wens.  272,3. 

253-  Donroare  v.  Motteux,  I  Yez  (y)  Hayford  v.  Benlows,   Ambl. 

320.  Ackroyd  v.  Smithson,  I  Bro.  C.  582. 
C.  503.  Gibbs  and  Ongier,  12  Yes. 
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hand,  ifa  real  Estate  be  devised  to  be  sold,  and  no  particular  di- 
rections are  given,  how  the  Purchase-money  should  be  applied, 
in  whole  or  in  part,  the  Atooey  undisposed  of  will,  it  seems,  go 
to  the  Executor,  to  be  applied  in  a  course  of  distribution,  or  to 
a  residuary  Legatee  of  the  personal  Estate,  if  any  such  there 
be(^). 

If  the  purpose  for  which  the  Conversion  was  directed,  is  iUe^ 
gal^  the  property,  it  seems,  will  go  as  if  unconverted  (a). 

Where  real  Estate  is  devised  to  Executors,  and  there  is  a  de- 
claration that  they  shall  sell,  and  the  produce  shall  go  as  there* 
sidue  of  the  personal  Estate,  it  will  pass,  it  seems,  subject  to  ail 
that  would  aifect  the  residue  of  the  personal  Estate,  and  there- 
fore to  Debts  (6). 

125*]  Where  a  Testatoncreatcs  an  Executory  Trust  or  *De- 
vise,  to  take  etfect  within  the  limit  allowed  by  Law,  and  makes 
no  Disposition  of  the  intermediate  beneficial  Interest,  the  Trust 
or  Equitable  Estate  will  descend  to  the  Heir,  until  the  Contin* 
gency  happens  upon  which  the  equitable  executory  Devise  is  to 
arise  (i). 

Upon  a  Devise  to  a  good  charitable  Use,  the  Heir  has  no  right 
to  the  Rents  and  Profits  accrued  before  the  Devise  is  carried 
into  effect  (c). 

Where  a  Term  was  created  by  Will,  but  no  Trusts  of 'it  de- 
clared, and  the  Estate  was  devised  to  Tenants  for  Life,  with 
Remainders  over,  it  was  holden  that  there  was  no  resulting 
Trust  as  to  the  Term,  but  that  it  attended  the  Inheritance  (d). 

Implied  Trusts, 

• 

It  may  be  stated  as  a  Rule  in  Equity,  that  all  persons  coming 

i7ito  Possession  of  Drust  Property ^miih  notice  of  the  Trusty  shall 

be  considered  Ob  TVustees,  and  bounds  with  respect  to  that  special 

Property^  and  the  execution  of  the  Trust  (e).  (1) 


iz)  Ibid.  583. 

(a)  See  Townley  v.  Bedwell,  6. 
Ves.  194. 

(6)  Kidney  v.  Coassmaker,  2  Vea. 
juD.  269. 

f  6)  Sanders  od  Uses  and  Trusts,  1 
vol.  303.  Fearae  on  Executory  De- 
vises, 537.  Hopkins  t.  Hopkiok,  1 
Atk.  584.  S.  C.  For.  44,  and  in  MS. 
Attorney-General  v.  Bovryer,  3  Ves. 


725.  Stanley  v.  Stanley,  16  Ves.  491. 

(c)  Attorney-General  r.  Bower,  3 
Ves.  725. 

(d)  Sidney  t.  Miller,  Coop.  ^06, 
oyerruline  the  dictum  of  Lord  Hard- 
wickein  Browne  v,  Jones,  1  Atk  191. 

(e)  Daniels  v.  Davison,  16  Ves. 
249.  Adair  y.  Shaw,  1  Sch.  k,  Lefr. 
262.  Elsm.  Obs.  94.  Nels.  378. 


(1)  Vide  Murray  y.  Ballou,  I  Johns.  Ch.  Rep.  566.  Shepherd  r.  J^Even^ 
4  Johns.  Ch.  Rep.  136.  JIurray  v.  Sylbum,  2  Johns.  Ch.  Rep.  441.  Wil- 
son V  Jiason^  I  U ranch  100.  Skirat  v.  Caii^  and  J^itehell^  7  C ranch,  48. 
Jlusselt  V.  Clark's Exr$»  7  C ranch.  97.  Where  a  trustee  has  accepted  the 
trust,  and  entered  on  its  CKecution,  he  cannot,  afterwards,  without  the  con- 
sent of  the  cestui  qtie  trusty  or  the  sanction  of  the  coui:t,  surrender  it.  Skep' 
herd  ▼.  JU'Evtrs^  ut  supra.  And  where  a  trust  is  created  for  tlie  benefit  of 
a  third  person,  without  his  knowledg^e,  he  may,  afterwards,  affirm  it,  and 
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To  this  nnetBtl  Rule,  however,  there  is  an  eiception  in  the 
cue  of  a  Dis9etMor^  Abettor^  or  Intruder^  who  will  not  be  seised 
to  an  Use,  althooab  be  hath  ^notice,  for  the j  are  not  in  [*126 
in  priTity  of  the  Estate  to  which  the  Use  was  annexed,  but  in 
tbe/MMf  ?/)•  Id  such  case  the  Cestui  que  Use  maj  by  Bill  com- 
pel the  Feoflee  to  enter  upon  the  Disseizor,  or  to  recover  the 
Laud  against  him  at  Common  Law,  and  (hen  this  Court  will 
compel  the  Feofiees  to  execute  the  Estate  according  to  the 
Use  (g). 

That  Execuiorf  and  AdmintBtratan  are  considered  as  TVttf* 
tees,  bad  before  been  stated  (A).  On  this  ground  it  has  been 
held,  that  goods  taken  by  the  Wife  in  autre  dsoit,  do  not  pass  by 
Marriage,  to  the  Husband,  but  if  he  takes  them,  they  are  appli- 
cable to  the  Trust  to  which  they  were  subject  in  the  hands  of 
the  Wife  (t). 

Accordingly,  where  a  Feme  Covert  obtains  Administration^ 
and  the  Gdods  are  wasted  during  the  Coverture,  and  the  Has* 
band  dies,  his  Assets  are  chargeable  in  Equity  for  the  Waste 
committed  during  the  Coverture  (/)  ;  the  Wife  surviving  would 
be  charged,  it  seems,  if  Assets  of  the  Husband  prove  insufficient 
(m).     If  the  Wife  trades  with  the  Assets  the  Husband  is  liable 

.  But  the  Husband  is  not  liable  in  respect  of  Assets  received 
by  the  Wife  whilst  a  Feme  Sole,  but  only  for  such  as  came  to  his 
hands  after  the  Intermarriage  (o),  ^unless  after  the  death  [*I27 
of  his  Wife  be  has  any  Estate  in  the  character  of  Administrator 
to  her  (p). 

A  iiit«  levied  in  favour  of  one  who  has  notice  of  a  Trust  (q), 
•or  who,  not  having  notice,  is  a  Purchaser  without  consideration 
(r),  will  not  bar  the  Cestui  que  Trust.  A  Mortgagee,  therefore, 
cannot  by  Pine  and  Nonclaim  bar  the  Equity  of  Redemption 

(f)  I  Rep.  Its.  Stamlbrd,  3  P.  Wow.  411 ;  and  see 

'  I  R^  139.  Epwell  v,  Hassey,  1  P    Wins.  651, 

See  title  Assets.  and  Paget  v.  Hoskins,  Free.  Cb.  431. 

tj  1  Sch.  ft  Lefr.  271.  Start  v.  Harvey,  Mentwoed  1  Scb. 

Adairv.  Sbaw,  I  Scb.  Ac  Lefr.  &  Lefr.  271. 

(p)PoweUy.  BeU,  1  £q.  Abr.  61. 

(m)  Ibid.  957,  ovemiliiig  wbat  is  S.  C.  Prec.  in  Chan.  266. 

said  lo  BeyaoD  y.  Gollins,  2  Bro.  C.  [q]  See  Kennedy  v.  Daly,  I  Scb.  & 

C.  323;  and  see  Belkiir  v.  Scott,  Str.  Lefr.  379,  affirmed  ^^n  rehearing,  2 

440.  Schr.  &  Lefr.  740 ;  and  see  tlie  case 

(«)  I  8cb.  &Lefr.  269.  put  by  Lord  Keeper  ib  Boyey  and 

(#]  Saaderson  v.  Crouch,  2  Vem.  Smith,  I  Vem.  149-  S.  C.  2  Ch.  Ca. 

118;  and  see  I  Sch.  &Lefr.  2t)7,  Ice.  124     This  case  was  reversed  in  the 

Bachelor  ▼.   Bean,   2    Vem.   261.  Hoase  of  Lords.  See  Martin  v  Mar- 

Blackmcre  r.  Ley,  I  Eq.  Abr.  60.  S.  tin,  Vin  Abr  title  Fraud,  A.  fpl.  12.) 

C.  Pr<»c  in  Ck.  Semble,  contra  Oil-  noticed  bv  Lord  Redisdale  in  Eenne- 

pin  T.  Smith,  I  Ch.  Ca.  82 ;  but  that  dy  r.  Dafy,  ut  supra, 

ie  orerralad  in  Heard  v.  Lord  (r)  Gilb.  Ch.  62. 


i 


its  eiecntiQU.  '  Il»,    Jtosesy.  Murgatroud,  1  Johns.  Ch.  Hep.  ill 9. 
Thike  of  Cumberland  v.  Codringlon,  3  Johns.  Cb.  Re|K.261 . 
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(s)  ;  but  wherever  a  Person  comes  in  by  a  Title  opposite  to  the 
Title  by  a  Trust-Estate,  or  comes  in  under  the  Title  to  the 
Trust-Estate,  for  a  valuable  consideration,  without  fraud,  or 
notice  of  fraud,  or  of  the  Trust,  a  Fine  and  Nonclaim  may  be 
set  up  as  a  ba:  to  a  claim  of  the  Trust  (t).  If  a  Trustee  con* 
veys  to  a  Person  with  notice,  and  takes  a  Re-conveyance,  it  is 
inoperative ;  and  if  even  the  Person  to  whom  he  conveyed  had 
no  notice,  yet  on  the  Re-conveyance  the  Trust  would  attach, 
though  it  did  not  attach  on  the  Person  to  whom  he  conveyed, 
nor  would  have  attached  if  that  Person  had  conveyed  to  another 
without  notice  (u).  So,  in  like  manner,  by  the  Common  Law, 
if  a  Disseisor  aliens,  and  the  Alienee  dies  seised,  the  entry  of  the 
138*]  Dissiessee  is  barred  ;  but  if  the  Land  come  again  to  *tbe 
Disseisor,  the  entry  of  the  Disseissee  is  revived,  oo  in  regard 
to  Goods,  if  a  Trespasser  of  Goods  sell  them  in  Market  {yoerij 
the  Owner's  title  is  barred,  but  he  may  seize  them  if  they  come 
to  the  Trespasser  again  (x). 

It  is  not  clear  how  far  a  Purchaser  may  be  affected  by  a  con- 
structive, or  doubtful  I'rust  (y). 

A  Trust- Estate  will  pass  under  a  general  Devise  by  the  Tnis« 
tee  ;  but  the  Devisee  takes  the  Land,  subject  to  the  original 
Trust  (z).  If  the  Devise  for  the  Trustee  is  for  purposes,  or  un- 
der Limitations,  inconsistent  with  the  idea  that  the  Trust- Es- 
tate was  intended  to  pass,  it  will  not  pass  (a). 

UA*  devises  Lands  to  J5.  on  condition  to  pay  C.  a  sum  of  Mon- 
ey, and  there  is  no  clause  of  entry,  this  is  no  charge  on  the  Es- 
tate to  give  the  Legatee  of  the  Money  a  Lien  on  the  Lands, 
though  the  Heir  at  Law  may  enter  and  take  advantage  of  the 
condition ;  but  in^Equity  he  is  considered  only  as  a  TVuHee  for 
the  Legatee  (b). 

Where  a  Vendor  conveys  his  Estate  to  the  Vendee,  without 
receiving  all  or  part  of  the  Consideration  Money,  he  has,  aa 
against  the  Vendee  and  his  Heir  (c),  and  all  Persons  claiming  as 
volwiteersn  or  Purchasers  for  a  valuable  consideration,  with 
12^*]  *  notice  ((/),  a  Lien  upon  the  Estate,  for  the  whole,  or  such 
part  of  the  Purchase- money,  as  was  not  paid  (e),  and  this,  though 

(«]  1  Sh.  &  Lefr.  380.  Story  ▼.    6  Ves.   426.  Parker  r.  Brooke,  9 
Windsor,  2  Atk.  631 ,  contra2  Freem.     Ves.  583. 


21,69.  («)  Bray  broke  t.  Inskipp,  8  Ves. 

It)  Gilb.  Cb.  63.  417. 

(»]   1  Scb.  &  Lefr.  379 ;  and  see  (a)  Attorney-General  v.  Buller,  5 

Bovey  v.  Smith,  1  Vern.  60.  S.  C.  2  Ves  339.    Ex  parte  Brettell,  6  Ves. 

Ch.   Ca.  US.  Lovrther  r.  Carlton,  2  677. 

Atk.  242,  and  the  cases  cited  in  the  (6)  Wigr^  y.  Wigr^,  1   Atk.   383 ; 

note  by  Mr.  Sanders.  and  see  Avelyn  ▼.  Ward,  I  Ves.  413. 

(x)  borey  v.  Smith,  2  Ch.  Ca.  126.  U)  See  Hughes  ▼.  Kearney,  1  Sch. 

M  See  1  vol.  Sanders  on    Uses,  &  Lefr.  135. 

256,  last  edit,  and  the  following  cases  (d)  See  on  this  subject  Hennard  v. 

there  cited     Warwick  v.  Warwick,  Moore,  1  Eden,  327. 

3Atk.  293.  Stenbousev.  Earl,  Ambl.  («)  Chapman  r.   Tanner,  1  Vern. 

285.  Cordweli  v.  MackriU,  Ambl.  515.  267.  Walker  f.  Preswick,  2  Ves.  62S 
(S.C.2£dea  344).  Hardy  v.  Heeres, 
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the  comideraUoa  is  apon  the  face  of  the  Instrument  Expresaed 
to  be  paid,  aod  a  receipt  indorsed  (/)•  Nor  does  the  Bank- 
ruptcy of  the  Vendee  (g),  nor  a  Judgment  obtained  against  him 
by  the  Vendor  forthe  Purchase- money  {h\  afiect  this  Lien  of  the 
Vendor.  And  on  the  other  hand,  if  the  Purchaser  of  an  Estate 
prematurely  pays  the  Purchase-money  before  the  Estate  is  con- 
veyed to  hun,  tlie  Money  will  be  considered  as  a  Lien  on  the 
Estate  in  the  bands  of  the  Vendor  for  the  Vendee,  or  in  case  of 
hit  death,  ibr  his  personal  Representatives  (t).  So,  if  no  Con- 
veyance is  made^  tor  want  of  a  Title,  the  Purchaser  has  a  Lien 
on  the  Estate  for  the  Money  he  has  advanced  (A:). 

In  one  case,  where  Lands  were  sold,  but  not  paid  for,  and  the 
Vendee  died,  and  the  Vendee  was  Heir  and  Executor  of  the 
Vendee,  he  was  allowed  to  take  the  Land  as  Heir,  and  pay  him- 
self the  consideration  of  the  Purchase  out  of  the  Assets,  and  was 
not  confined  to  his  Lien  on  the  real  Estate,  though  by  that 
means  Legatees  were  left  unpaid  (/)• 

*The  Lien,  it  seems,  is  confined  merety  to  the  Vendor  [*l  30 
and  Vendee,  and  will  not  extend  to  a  third  person  (m).  This 
point  has  already  been  considered  in  regard  to  the  marshalling 
of  Assets  (n).  And  in  all  these  cases,  if  by  the  contract,  or  oth- 
er circumstances,  it  is  evident  that  a  Lien  by  implication  was 
not  intended  to  be  reserved,  it  cannot  be  insisted  upon  (o)  ;  as 
where  a  fecial  Securiitfis  given  for  the  Purchase-money,  a 
pledge  of  Stock,  for  instance  (/?),  or  a  Mortgage  of  another  Es- 
tate of  the  Vendee  (q) ;  but  the  Rule  seems  to  be,  that  another 
security  taken,  will  only,  according  to  circumstances,  afibrd  evi- 
dence that  the  Lien  was  not  intended  to  be  relied  upon  (r). 
Where  one  sold  an  Estate  and  took  a  Bond  for  the  Considera- 
tion-money, it  was  held  that  the  Vendor  had  no  Lien  against 
the  Creditors  of  the  Vendee  for  whose  benefit  the  Estate  had 
been  assigned  (t).  So  where  a  J^ote  was  taken  for  part  of  the 
Consideration- money,  the  Lien  was  held  to  begone  pro  tanio  (/) ; 
but  if  the  Note  is  not  relied  on  as  a  Security,  it  does  not  destroy 


(/)  Coppio  V.  Coppia,  t  P.  Wros.  {k)  Lacon  ▼.  Mertins,  3  Atk.  I. 

t94;ftodieeFaweUv.  Heelis^Ambl.  (QCoppiov.  Coppin,  2  P.  Wms. 

736 ;  a  C.  1  Dick.  466.   Cator  ▼.  496. 

Emti  of  Pembroke.  1  Bro.  C.  C.  aoc  (m)  Polexfen  ▼.  Moore,  3  Atk.  S7S. 

Meckreth  ▼.  Symmoos,  15  Yes.  337,  (a)  See  ante. 

349.8.  C.MS.  (olAastenT.  Haltey,  6  Yes.  483. 

(r)  Bowles  ▼.  Rogers,   1  Cooke's  Mackretb  y.  Svmmoos,  15  Yes.  347. 

Bank,  law,  139,  lait  edit  f  Chris-  ( p)  fiTaini  t.'  Prowie,  6  Yes.  752. 

tian'8   Bank.  Law,  390.    Cowel  r.  (9)  Ibid,  p  760. 

Siinasoii,     16   Yes.  f78.   Ex  parte  (r)  Mackretb  r.  Symroons,  15  Yes. 

Poke,  I  Madd.  Rep.  346.  Chapman  347.  S.  C.  MS. 

T.  Tanner,  1  Yern.  267 ;  see  what  is  (9)  Fairell  ajrainst  Heelis,  Ambl. 

said  ia  this  case  in  Ambl.  7i6.  Grant  7«5.   8.  C.  1  Dick.  485  ;   and  see 

V.  Mille,  t  Yes.  ft  Bea.  306.  what  is  said  in  Davies  ▼.  Moretoo,  S 

(4)   Ex  parte  Lord  Seafortb,   19  Ch.  Ca.  It. 

Yek  tS5.  8.  C.  1  Rose,  306.  (I) Bond  r.  Kent,f  Yern,  MK  Ex 

(t)  MackreCh  ▼.  Syroaons,  15  Yes.  parte  Loarin^,  t  Rose,  79. 
345.  I  Sob.  ftLefr.  135. 
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the  Lien  ;  and  if  Bills  irere  given  as  part  of  the  Parchase-mon- 
ey,  drawn  upon  an  Insolvent  House,  such  Bills  would  not  dia^ 
charge  the  Lien,  for  they  were  taken,  not  as  a  Security,  but  ^ 
a  mode  of  payment  (u).  What  may  be  the  effect  of  a  Security, 
131*]  ^properly  so  denominated,  of  a  third  Person,  seems  not 
to  have  been  determined  («)• 

If  .^.  purchases  an  Estate  of  B.  without  notice  of  Rent'char^ 
ges,  &c.,  and  the  Venddr  covenants  that  there  are  no  encum- 
brances, and  the  Purchase- money  is  laid  out  in  the  Funds,  and 
£•  afterwards  sells  the  Dividends  for  his  Life,  secured  by  letter 
of  Attorney  to  C,  who  has  no  notice^  and  then  ^.  is  evicted  by 
the  Grantee  of  the  Kent-charges,  he  has  no  Lien  on  the  Funds 
purchased  as  against  C.  (y). 

We  shall  conclude  the  subject  of  Trusts  with  a  few  observa- 
tions with  respect  to, 

1 .  Breaches  of  Trusts. — 2  Allowances  to  Trmtees  ;  and  3,  the 

Removal  of  Trustees. 

r.  It  has  been  the  constant  habit  of  Courts  of  Elquity  to  fix 
persons  in  the  character  of  Trustees  with  the  consequences  of  a 
breach  of  Trust  (z),  or  to  chai^ge  their  Representatives,  whether 
they  derive  benefit  from  the  Breach  of  Trust,  or  not  (a) ;  and 
in  such  cases  an  Account  will  not,  as  in  the  case  of  a  common 
Account,  be  confined  to  six  years  (6)..  And  Lord  Hardwicke 
seems  to  have  thought,  that  those  Courts  have  Jurisdiction  over 
132^]  every  breach  of  Trust,  let  the  ^person  guilty  of  it  be  ei- 
ther in  dLfubliCy  or  private^  capacity  (</)• 

Lord  Hobart  says,  that  a  Cestui  que  Trutt  may  bring  Bn  Action 
on  the  Case  against  his  Trustee,  and  recover  for  a  breach  of 
Trust,  in  Damages,  and  Lord  Jeffreys  appears  to  have  counten- 
anced that  Doctrine  (e),  but  that  would  be  to  give  a  Court  of 
Law  a  degree  of  Jurisdiction  in  cases  of  TVusts  which  it  has  al- 
ways anxiously  declined  ;  and,  indeed.  Lord  Ch.  J.  Norths  in  a 
case  in  the  Exchequer  Chamber  (/)  observed  in  contradiction 
o(  Hobart  J  '^  That  no  Action  on  the  Case  will  lie  for  a  breach  of 
Trust,  because  the  determination  of  the  principal  thing,  viz.  the 

(u)  Hughes  ▼.  Kearney,  1  Sch.   &  (a)  Adair  v.    Shaw,   1  Sch.  and 

Lefr.  136.  Grant  v.  Milb,  2  Yes.  &  Lefr.  272.  Lord  Montfonl  v.  Lotd 

Bea.  309.    Gibbons  ▼.  Baddal,  2  Eq.  Cadogan,  17  Yes.  489. 

Ca.  Abr.  682.  Ex  parte  Peake,  1  (6)  Attomev-General  v.  Brewers 

Madd.  346  ;  and  see  on  this  subject  Company,  I  Meriv.  49Q. 

Sugd.  Yeod.  &  Purch.  461,  &c  edit.  {d)  The  Charitable  Corporation  v. 

5,  and  the  cases  there  mentioned,  Sutton,    2  Atk.   406.    Lonsdale  r. 

(x)  Grant  V.  Mills,  2  Yes.  &  Bea.  Church  3  Bro.  C.  C.  41. 

309.  (e)  Je7on  V.  Bush,  I   Yem.  344; 

(y)  Cator  r.  Earl  of  Pembroke,  1  and  see  1  Eq.  Abr.  384.  (D)  note  (a.) 

Bro.  C.  C.  301,  and  2  Bro.  C.  C.  282.  (/)  Barnardiston  v.  Soame,  7  vol. 

(«)  Vernon  v.  Yandry,  Barnard,  State  Trials,  443,  edit,  by  Har^, 
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Trust,  does  not  belong  to  the  CommoD  Law,  but  to  the  Court  of 
Chancery." 

A  breach  of  Trust  is  considered  but  as  a  simple  contract  Debt, 
and  can  only  (ail  upon  the  personal  Estate  of  a  Trustee  {g)y  un- 
less, perhaps,  where  the  Trustee  is  a  Trader  at  his  death,  within 
the  Bieaning  of  the  Bankrupt  Law  (t),  or  has  acknowledged  the 
Debt  to  the  Trust-Estate  under  Hand  and  Seal  (k)  ;  and  .the 
particular  circumstances  of  a  rase,  will  not  vary  the  Rule  (/)• 

Executors  are  placed  in  a  very  responsible  situation,  and  are 
often  involved  in  questions  relative  to  a  breach  of  their  Trust. 
It  is  easy,  however,  for  persons*  named  Executors  to  put  [*133 
themselves  out  of  all  di()iculty  by  declining  to  act.  No  Man 
has  a  right  to  make  another  an  Executor  without  his  consent  (/) ; 
and  even  if  in  the  Life-time  of  the  Testator  he  has  agreed  to  ac- 
cept the  office,  it  is  still  in  bis  power  to  recede,  except  so  far 
as  bis  /eeJfogs  may  forbid  it ;  and  it  will  be  proper  for  him  to  do 
so,  ifhe  finds  that  his  charge  as  Executor  will  be  different  from 
what  fie  conceived  it  was  to  be,  when  he  entered  into  the  en- 
gagement (m).  He  must  either  wholly  renounce,  or  ifhe  acts 
to  a  certain  extent  as  Executor,  and  takes  upon  himself  that 
character,  he  can  be  discharged  only  by  administering  the  effects 
themselves,  or  by  putting  the  Administration  into  the  hands  of 
a  Court  of  Equity  (n). 

In  one  case  it  was  held,  that  if  an  Executor  has  administered, 
though  without  proving  the  Will,  a  renunciation  afterwards  is 
void,  and  be  will  be  charged  with  allthe  subsequent  Receipts  of 
his  Co-executor  (o) ;  but  in  a  more  recent  Case  it  was  consider- 
ed as  clear,  that  an  Executor  may  join  in  the  Probate  with  his 
Co-executor,  anddoes  not  by  that,  and  by  permitting  the  other 
Executor  to  possess  Assets,  make  himself  answerable  for  the 
Receipts  of  the  other  (p). 

If  an  Executor  has  not  proved,  he  is  not  considered  as  acting 
by  assisting  a  Co-executor  who  had  proved,  in  writing  letters  to 
collect  Debts  ;  nor  by  writing  ^directly  to  a  Debtor  of  [*134 
the  Testator,  and  requiring  payment  {q). 

Two  principles  appear  to  have  been  adopted  in  regard  to  the 
liability  of  Executors,  who,  it  must  be  remembered,  are  consid- 
ered as  Trustees :  1st.  that  with  a  view  not  to  deter  persons 
from  undertaking  a  Trust,  the  Court  is  extremely  liberal,  and 

(^)  VemoD  V.  Vawdry,  2  Atk.  1 1 9.  Master  of  tbe  Rolls,  Executors,  but 

8.  C  Bam.  290.    Cox  v.  Bateman,  tbey  declined  actiog. 
S  Vt9.    19.  Kieman  y,  Fitzsimon,  3       (in J  Doyle  y.  Blake,  2Scb  ^  Lefr. 

Bii%w.  P.  C.  18.  239. 

it)  47  Geo.  3.  Sees.  2  c.  74.  (n)  Ibid.  245. 

(k)  Gifbvd  ▼.  Maoley,  For.  109.  (o)  Read  v.  TrueloFe,  Ambl.  417. 

mSAtk.  U9.  {p)Hoyey  v.   Blakeman,  4  Ves. 

(/)  There  is  a  case,  somewhere  in  607  ;    and  see  Balchen  v.  Scott,  3 

tbe  Books,  in  which  it  appears,  a  Ves.  juD  678. 
PenoD  appointed  tbe  Lord  Keeper       (q)  Orr  v.  Nci^ton,  2  Cox,  274. 
*^       I,  Ciuef  Jast.  Catlin,  aad  tbo 
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will  80  determine,  as  not  to  strike  a  terror  into  mAnkiod,  acting 
for  the  benefit  of  others,  and  not  for  their  oirn  (r)  ;  and  wUl 
endeavour  to  deliver  a  Trustee  from  anj  mischief  that  may  hap- 
pen from  a  misapplication  of  Trast-monej  («)  ;  and  where  Ex* 
ecutors  intend  fairly  to  discharge  their  duty  the  Court  will  not 
hold  them  liable  upon  slight  grounds  (0*  (I)  ^dly,  That  care 
must  be  had  to  guard  against  an  abuse  of  their  Trust  (ti). 

The  question,  whether  an  Executor  shall  be  charged  with 
Interest  on  the  Assets  retained  in  his  hands,  turns  on  ttiis ;  viz. 
whether  the  Fund  has  been  so  kept  for  any  other  purpose  than 
that  of  discharging  the  growing  claims  upon  it.  It  frequentlj 
may  be  necessary  for  an  Executor  to  keep  very  large  sums  in 
his  hands,  (2)  especially  in  the  course  of  the  first  year  after  the 
decease  of  his  Testator,  in  which  care  such  necessity  is  so  folly 
acknowledged,  that  according  to  the  constant  course  of  the 
Court,  the  Fund  is  not  distributable  till  after  that  time.  After 
that,  if  the  Court  observes  that  an  Executor  keeps  money  in  his 
136*]  hands  without  any  apparent  reason,  *but  merely  for  the 
purpose  of  using  it,  then  it  becomes  negligence  and  a  breach  of 
Trust ;  the  consequence  of  which  is,  that  the  Court  will  charge 
the  Executor  with  Interest,  and  usually  at  four-per-cent.,  but 
that  is  only  in  cases  where  it  does  not  appear  that  the  Executor 
has  actually  made  Interest  of  it,  or  what  rate  of  interest  has  been 
so  made  ;  for  if  it  can  be  made  distinctly  to  appear  that  a  great- 
er rate  of  Interest  than  four-per-cent.  has  been  actually  made 
by  the  Executor,  the  Court  will  not  let  him  derive  any  benefit 
to  himself,  but  he  is  accountable  according  to  the  rate  of  Interest 
he  has  made.  (3)  It  has  very  frequently  happened,  that  from 
the  manner  in  which  the  Fund  has  been  used  it  is  totally  impos- 
sible to  tell  what  Interest  has  been  made  of  it ;  and  it  has  been 
long  decided,  that  four-per-cent.  is  the  proper  rate  to  be  char« 
gcd  under  ihose  circumstances  ;  the  propriety  of  that  Role  has 
been  doubted,  but  it  is  cow  the  constant  course  (x). 

(r)   See   Anbl.   219.  Powell   v.  IS;  and  see  Tebbs  v.  Carpenter,  I 

Evans,  5  Ves.  843.  Madd.    Rep.    290.      In  Mosely  v. 

(t)  Trafford  v.  Boehm,  3  Atk.  444.  Waid,  11  Ves.  581,  it  is  laid  down  as 

m  Powell  V.  Evans,  6  Ves.  843.  a  Rule,  that  wherever  there  has  been 

(if)  See  Raphael  v.  Boehro,  13  Ves.  a  general  dereliction  of  dntv  by  an 

410;  andseeS.  C.  13  Ves.  591.  S.  Executorkeeping  Funds  in  his  hands, 

C.  MS.  he  will  be  charged  with  fiVe-per-cent. 

(«)  Forbes  v.  .Ross,  2  Cox,  115,  interest,  and  pay  cosU  ;  tedqwB. 


(\)  Vide  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  Rep.  76.  Thompson  v.  Brottn. 
4John8.  Ch.  Rep.619. 

(t)  Vide  Parrel  v.  Eden,  3  Des.  241. 

(3)  Vide  tkurrel  v.  Eden,  %U  tupra. 

Trustees  are  chargeable  with  interest  if  they  have  used  the  tnist  funds, 
or  have  been  n«rltgent  either  in  not  paying  over  the  money,  or  not  putting 
it  at  interest  Btmicmnb  v.  Dtmseomb^  I  Johns.  Ch.  Rep.  508.  Manning 
r.  Manning,  1  Johns.  Ch.  Rep.  527.  SMefelin  v.  StewaHy  1  Johns,  Ch. 
Bep.  S20.  JHumford  v.  JITtirreiy,  6  Johns.  Ch.  Rep.  1,452.  Brown  v. 
RickeU,4  JohM,  Ch.  Rep.  303. 
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It  seems,  in  generaU  that  where  an  Executor  is  decreed  to 
accoant^  annual  Rests  are  not  made  (y).  (1)  But  where,  under 
a  Will,  an  Executor  was  directed  not  to  derive  any  advantage 
from  keeping  Money  in  his  hands  without  accounting  for  legal 
Interest,  and  to  accumulate  for  Cestui  me  Trtut^  it  was,  on  a 
Bill  for  that  purpose,  decreed,  that  a  Computation  should  be 
made  of  interest  at  five-per-cent.  on  all  *Sums  received  [*  1 36 
bj  him  while  in  his  hands  ;  and  the  Master  should  in  such  Com- 
putation, make  half-yearly  Rests  (z)  (3)  If  au  Executor  who  is 
under  such  a  direction  to  accumulate  becomes  a  Bankrupt,  his 
Estate  is  chargeable  as  io  Ek{uity,  with  '  Interest,  at  five-per- 
cent., with  Rests  (a). 

It  has  been  held,  that  an  Executor  may  make  use  of  Money 
wluch  is  perpetually  coming  in  by  Assets  of  the  Testator,  and 
turn  it  to  his  own  advantage  ;  and  that  it  is  not  improper  for 
an  Executor  to  do  it  upon  his  own  account  where  he  is  a  re- 
sponsible Man,  and  ready  to  answer  Legacies  and  Debts  when 
called  upon  (b)  ;  but  the  more  modem  Doctrine  appears  to  be, 
that  when  a  Trustee  has  made  use  of  the  Trust  Fund  he  may  be 
compelled  by  the  Cestid  que  Trust  either  to  replace  the  Fund, 
with  Interest,  or  account  for  the  advantage  he  has  made  of  it,  as 
it  should  appear  most  for  the  benefit  of  the  Cestui  que  TVust  (c) ; 
(3)  and  this,  whether  the  Trust  he  public  {d)  or  private. 

Where  an  Executor  appears  to  have  made  nve-per-cent*  of 
the  Assets  io  his  hands,  or  where  he  has  by  the  nou- application 
of  Assets  done  damage  to  the  Estate  to  the  amount  of  five- 
per-cenL  in  either  case  he  is  chargeable  with  Interest  at  that 
rate*  Where,  therefore,  he  permits  Debts  carrying  Interest  at 
five-per-cent.  to  run  on  when  he  had  in  his  hands  a  Fund  to  pay 
them,  be  must,  earatione^  pay  lnterest*at  that  rate ;  but  [*I37 
where  it  appears  only  that  the  Executor  retained  the  Assets  for 
his  own  purposes,  be  must  answer  for  Interest  at  four-per- 
cent, (f). 

(v)  Rokniiioa  v.  Camming,  9  Atk.  (c)  Ex  parte  Sbakeshaft,  3  Bro.  C. 

4ia  C.  198;  and  see  Brown  r.  Litton,  1 

(x)  Raplnel  T.  Boebm,  II  ye8.9t.  P.    Wms.  140.  8.  C.  10  Mod.  SO. 

eonnrmed  on  a  rehearing  by  Lord  Masaey  ▼.  Davis,  t  Yes.  inn.  910. 

Erakine,  13  Yes.  407;  and  S.  C.  Watson  Ex  parte  2  Yes.  IzBea.  416. 

MS.  (i)  See  Lonsdale  v,  Charch,  3  Bro. 

(a)  Dornford  r.  Dom£ord,  12  Yes.  C.  Cf.  41 . 

127.                                        ^  (e)  Hall  r.  Hallet,  1  Cox,  134. 
(6)  Adams  v.  Gale,  2  Atk.  106. 


1 1)  Vide  Darrel  y.  Eden,  ut  aupra. 

(t)  Compound  interest  is  not  abowed  in  fistToar  of  an  execator  or  trustee, 
flwngb  it  may  be  permitted  against  him,  when  he  refuses  to  disclose  the 
prafits  made  out  of.  the  trust  estate.  Eteriion  ▼.  Tappen,  5  Johns  Ch.  Rep. 
Wt. 

And  ao,  if  a  trusted  conrerts  tlie  trust  money  to  his  own  use,  or  employs 
it  m  trade  or  business,  he  is  chargeable  with  compound  interest.  Schuffe- 
Im  ▼•  Ae«iear<,  1  Johns.  Ch.  Rep.  620. 

(5)  Vide  Darrel  ▼.  Edeny  3  Des.  242. 
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A  Testator  directed  bis  Executors  to  lay  out  the  residae  of 
his  Estate  in  Purchase  of  Lands,  or  upon  heritable  or  personal 
Securities,  at  such  rate  of  Interest  as  they  should  think  reasona- 
ble. The  Executors  lent  the  Fund  to  one  of  themselves  on 
Bond  at  four-per-cent.,  when  fiFc-per-cent.  might  have  been 
made  by  heritable  or  Government  Securities.     The  discretion 

K'ven  by  the  Will  to  the  Executors,  might,  it  was  held,  have 
^en  soundly  exercised  by  their  lending  the  Money  to  any  other 
person  upon  such  terms  as  they  thought  reasonable;  but  a 
Trustee  contracting  with  himself  cannot  spare  himself;  and  he 
must  therefore  pay  Interest  at  five-per-cent.  for  the  Money  in 
bis  hands  (/)• 

In  other  Cases,  Executors  have,  under  circumstances,  been 
directed  to  pay  Interest  on  balances  in  their  hands,  and  Costs 

The  Court  will  not  permit  an  Executor  to  keep  his  Testator's 
Money  dead  in  hands,  especially  if  empowered  to  lay  it  out  at 
Interest  (A)  ;  if  kept  to  answer  the  exigencies  of  the  Testator'? 
affairs  it  is  excusable  (t)  ;  but  outstandii:g  demands,  even  on 
probable  grounds,  are  no  reason  why  the  Executors  should  not 
lay  their  Testator's  Money  out.  If  laid  out  in  the  three-per- 
138*]  cents,  or  reduced  Bank  *  Annuities,  the  Court  would  affirm 
their  Act  (A);  nor  would  they  be  liable  in  case  of  a  fall  of 
Stock  (/). 

If  a  Trustee  lays  out  Trust-Money  in  a  Fund  which  the 
Court  does  not  adopt,  (the  Fund  it  adopts  is  the  three*per* 
cents.)  and  it  afterwards  sinks  in  its  value,  this  Court,  though 
there  were  no  malafides^  will  throw  the  loss  upon  the  Trustee, 
but  if  not  laid  out  in  the  Fund  which  the  Court  adopts  (m).;  if 
any  profit  arises  from  the  purchase  in  the  Funds,  it  belongs  to 
the  Cestui  que  Trust  (n). 

A  Testator  in  India  bequeathed  a  sum  of  Sicca  Rupees  to  his 
Wife,  for  Life,  with  Remainder  to  his  Children,  and  appointed 
his  Wife  Executrix,  who  mvested  the  Mont  y  on  Indian  Securi* 
ties,  producing  a  large  rate  of  Interest,  and  afterwards  came  to 
.  England,  with  her  only  Child,  an  Infant.  On  a  Bill  filed  by  the 
Infant  it  was  held,  that  the  Widow  was  not  compellable  to  re- 
fund the  excess  of  Interest  received  by  her  beyond  what  the 
Legacy  would  have  produced  if  invested  in  the  tlngllKh  Funds, 
but  ordered  the  Money  to  be  remitted  to  England,  and  laid  out 
in  three  per  cent.  Annuities  (o). 

If  an  Executor  lays  out  the  Assets  on  private  Securities,  ail 

{/)  Forbes  v.  Ross,  2  Cox,  113.  (/)  Franklin  v.  Smith,  3  Bro.  C.  O. 

(ff)  Ashbaraham  v.  Thorn psoo,  13  434.  Jackson  v.  Jackson,  I  Atk.  513. 

Ves.  402.  S.  C.  MS.  (m)  Hancom  v  Allen,  I  Dick.  498. 

(h)  Lucas  Rep.  141.  (n)  Phayre  v.  Perce,  Dom.  Proc.  3 

(tj  See  Littlebales  against  Gasco-  Dow,  128. 

ig:ne,  3  Bro.  C.  C.  74.  (o)  Holland  v.  Hughes,  3  Men?. 

(A:)  i6  Ves.  1 1 1.  7  Ves.  137.  685. 
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Ihe  benefit  made  thereby,  accrues  to  the  Estate,  bat  the  Execa- 
tor  ia  anawerabie  in  case  of  a  deficiency  (p) ;  more  especially 
in  the  case  of  Infants  {q). 

*hy  the  Common  LazD,  when  the  Executor  wastes,  his  Ex-  [*  1 39 
ecator  is  not  liable,  because  it  is  a  personal  wrong,  but  it  is  other- 
wise in  Equity  ;  and,  says  Lord  Nottingham^  (though  in  this  he 
has  not  b^o  a  true  prophet,)  ^^  the  Common  Law  will  come  to 
it  at  last"  (r). 

If  an  Executor  changes  and  alters  the  Nature  of  a  Testator's 
Estate,  it  has  been  insisted  that  this  is  a  Conversion  by  the  Ex- 
ecutor, and  that  as  Money  has  no  ear-mark,  it  cannot  be  follow- 
ed, but  the  Executor  by  such  transaction  makes  himself  liable 
to  a  devcutavit^  and,  in  general,  this  is  the  rule  (.«)  ;  but  it  seems, 
that  if  an  Executor,  for  the  benefit  of  the  Testator'^s  Estate^ 
should  invest  part  of  it  in  the  Funds,  or  should  transfer  the 
Money  from  one  particular  Stock,  and  invest  it  in  another,  this 
is  not  a  conversion,  or  appropriation  by  the  Executor  of  the 
Testator's  Estate,  but  it  might  still  be  followed  as  much  as  if  it 
had  continued  in  the  same  plight  or  condition  as  it  stood  in  at 
the  death  of  Testator  (0- 

Payment  by  an  Executor  of  a  simple  contract  Debt,  before  a 
breach  of  the  Condition  of  a  Bond  entered  into  by  his  Testator, 
is  good,  and  no  devastavit  (u)  ;  but  payment  of  Legacies,  it 
seems,  under  such  circumstances,  would  be  a  devastavit  (x), 
and  therefore  where  a  Bill  was  filed  for  an  Account,  by  a  resid- 
uary  Legatee  against  an  Executor,  it  was  hotden  he  was 
^entitled  to  an  Indemnity  to  protect  himself  against  a  fu-  [*140 
ture  contingent  demand  in  respect  of  Covenants  entered  into  by 
the  Testator  for  payment  of  Rent,  and  Repairs  of  an  Estate  held 
by  him  under  a  Lease  from  a  Corporation,  though  there  was  no 
existing  breach  of  Covenant,  nor  any  arrears  of  Rent,  in  re- 
spect of  which  he  was  liable  (y). 

If  an  Executor  wastes  the  Fund  appointed  for  younger  Chil- 
dren's Portions,  it  is  a  devastavit  in  him,  forwhich  he  is  account- 
able ;  bat  the  younger  Children  have  no  remedy  over  out  of  the 
real  Estate  (z).  So  if  Lands  be  settled  or  devised  for  the  pay- 
ment of  Debts,  the  Land  is  discharged  as  soon  as  the  Money  is 
raised,  though  misapplied  by  the  Trustees  (a). 

l(  a  specific  Legacy  is  given  to  an  Executor,  who  afterwards 
becomes  Bankrupt  and  commits  a  devastavit,  and  his  Assignees 


ip'S  Adve  ▼.  F' 
q\  Holmes  y. 
r)  Price  v.  ] 
f. 


[p)  Adye  ▼.  Feuilletian,  1  Cox,  24.  (u)  Hawkins  v.  Day,  Ambl.  160. 

.  Dring:,  2 Cox,  I.  \x\  Ibid   16J. 

Morgan,  2  Ch.  Ca.  \y]  Simmons  y.  BoUand,  3  Mer. 

347. 

(i\  See  what  is  said  in  Vallamy  y.  (js)  Morgan  y.  Morgan,  Dom.  Proc. 

oble.3  Merir.  616.  2i  April  1735;  and  see  Salk.  155.  1 

jn  Child  ▼.  Gibson,  2  Atk.  603.  Vern.  336.  Prec.  Ch.  397. 439, 585. 

Waite  T.  Whorwood,2  Atk.  159 ;  and  (a)  Anon.  1  Salk.  153. 
a«a  Worsely  ▼•  Earl  of  Scarborough, 


"^ii 


140  EQUITY  JURISDICTION. 

aell  the  subject  of  the  specific  Bequest,  the  produce  ia  tbeir 
hands  is  not  liable  to  make  good  the  devastawt ;  all  the  remedy 
of  the  persons  iojur^d  by  the  devastavit  is  to  prove  the  aflaount 
under  the  Commission  (6). 

A  Trustee  ought  strictly  to  pursue  the  tenor  of  his  Trusty 
without  perverting  it,  directly  or  indirectly,  to  his  own  personal 
advantage  (c)« 

If  a  Trustee  sells  out  Stock  improperly,  he  will  be  decreed 
to  replace  it ;  and  if  Stock  be  at  a  less  pnce  than  when  sold  oat, 
141*]  to  invest  the  Surplus  in  *the  same  Stock  to  the  same  uses 
(cl),  or  the  Cestui  que  Tnut  may  elect  to  have  the  Money  for 
which  the  Stock  sold  (e). 

If  a  Gentleman  permits  a  Steward  to  make  use  of  Money  in 
his  hands,  he  cannot  call  upon  him  for  the  intermediate  Interest 

^,  for  that,  it  seems,  is  not  considered  a  breach  of  Trust. 

[fa  Trustee  suffers  his  Co  Trustee  to  detain  a  sum  of  Money, 
belonging  to  the  Trust  Estate,  they  are  both  liaUe  (g). 

An  Administrator /»eiien<e  lite  is  not  answerabre  for  Interest  in 
respect  of  a  Balance  in  his  Hands  during  the  pendency  of  a  Suit 
in  the  Ecclesiastical  Court  (A). 

At  Law,  if  a  TVtif  lee  join  in  a  Receipt,  he  will  be  chained  with 
the  Fund,  because  he  appeared  to  have  a  power  over  it  (i) ;  but 
in  Equity  the  Rule  is  different,  for  if  two  Trustees  join  in  Re« 
ceipts  or  Conveyances,  and  one  of  them  only  receives  the  Mon- 
ey, that  party  is  solely  liable,  as  the  otb^  joined  purely  for  the 
sake  of  conformity  (Jc)  \  (j)  and  this,  though  there  are  not  ne- 
gative words  in  the  Deed  creating  the  Trust,  as  that  ^^  they  shall 
not  be  liable  for  the  acts  of  one  another  (/) ;''  but  if  the  sale  of 
143*]  the  Estate  wsls  unnecessary^  the  Trustee  would  be  *lia« 
ble  (m).  If  however  the  Cestui  que  Trust  has  notice  of  the 
breach  of  Trust,  and  acquiesces,  then  it  seems  the  Trustee  ia 
not  chargeable  (n). 

It  has  been  said,  that  the  rule  that  Trustees  shall  not  be  ac- 
countable for  losses  which  happen  from  necessary  acts,  does 
not  hold  as  to  persons  employed  by  the  Trustees,  but  only  to 

(6)  Geary  r.Reaaoiont  and  others,  (i)  Townley   v.    ChaUoner,  Cro, 

3  Meri7.  431.  Car.  312.  S.  C.  Bridrroan,  35. 

(c)  Richardfloo  y,  Cbapmao,  7  Bro.  ik)  Saddler  ▼  Hobbs  3  Bro.  C.  C. 

P.  C.  3S4.  Toml.  edit  117.  ScarfieM  against  Hotres,  3  Bro. 

((^Earl  Powlat  v.  Herbert,  I  Yes.  C.  C.  94.  Fellows  r.  Mitebel,  1  P. 

juQ.  297.  Wms.  81.  8.  C.   2  Vem.  504,  515. 

(e)  Harrison  r.  Harrison,  S  Atk.'  Brice  v.  Strokes,  II  Ves.  324;  but 
121.  see  Spalding  y.  Shalmer,  1  Vem. 

(/)  Lonsdale  r.  Chnrch,  2  Ves.  303. 

jun.  44.  (/)  Lei^b  y.  Barry,  3  Atk.  584. 

(g*)  Keble  7.  Tbompson,  3  Bro.  C.  im)  Brice  f.  Stokes,   II  Ves.  319. 

C.  1 12.  (»]  lb.  and  role  approred  in  Lang^- 

{h)  Oalliraa  r.  Erans,  1  BaU  Sl  ford  y.  Gascoyne,  ll  Ves.  336;  and 

Beattyl91.  see  Trafford  y.  Boebm,  3  Atk.  444. 

(f )  Vide  Jdonea  r.Ji§(mell,  5  Jolms.  Cb.  Bep.  883. 
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die  Trustees  IbemselFes  (o)  ;  bat  it  has  since 
thai  where  Trustees  act  by  other  hands,  either  firooi  aecesatjl 
or  conformable  to  the  cooudoq  usage  o(  aiiniind  thej  are  not 
answerable  for  kwses  (p).  If  a  Trustee  appoints  Reals  to  be 
paid  to  a  Banker^  who  Culs  (f),  or  is  robbed  (r>«  the  Trustee  if 
not  aDswerable.  If,  howerer,  a  RecreiTer,  («>,  or  the  Acttd,  of 
a  Trustee^  pajs  Money  into  his  Banker^s  huids,  wm^z^rlu  xt:i 
kis  awn  Mo/iUy^  and  the  Banker  &ils,  sach  Receirer  or  Age:.:, 
it  seems,  woald  be  liable  (I). 

If  the  Testator's  Banker  £ul  with  Monies  in  his  hands  iLe 
£xecstor  is  not  liaUe  (u)* 

If  a  Trustee  trusts  an  Attorney,  he  most  abide  by  the  escct  «f 
that  confidence  (x). 

If  Money  lent  by  Trustees,  and  winch  they  were  amUjii^hzsi 
to  lend,  be  in  lia^ger,  it  should  be  called  in  (v,.  ( 1  / 

*l(  Trostees  are  empowered  to  cut  Timber,  to  pay  '^i-^? 
Debts,  and  thej  cot  a  great  deal  oaoce  than  is  ncf<rMr 
an  abase  of  Trast,  and  the  produce  will  go  accordASg  M0 
tlementof  the  EsUte  (1). 

Where  an  Executor,  cm*  Trustee,  instead  of  exec^die 
Trust,  as  he  should,  by  bying  oat  the  property  ia  wei#-4ccar&c 
real  Estates,  or  opon  Goremment  Secnriues,  takes  7f<«  a^a 
to  dispose  of  it  in  another  manner,  the  Oi/vz  p^e  Jni^:  mar 
call  him  to  an  account,  either  way,  haTios  ao  c^>3i  \a  ma&^ 
him  replace  it,  or  if  it  is  lor  their  benem  to  afxm  ua  osiC^-j:. 
and  Uke  what  he  has  sold  it  for,  they  may  take  ubiL  as«r  csiarse 
him  with  fire-per-cenL  Interest;  or  if  he  tias  aaa^ 
may  charge  him  with  that  («)•  Bnt  if  tbete  km  been  m  *m^ 
menr  of  the  Money,  but  a  mere  nefiiect  to  pay.  be  k  o^j  cash-r- 
ed with  foor-per-ceot.  Interest,  and  Q<i>f^  i  i  a  be  » 's**  '-^^ 
Fond  with  his  own  Money  at  his  Banker's,  be  u  c:;^r;^»t^  w.-.i. 


».:•»- 


I 


3 


Bep.  asdtt 


r«)  Ex  parte  J<*a Ds SoawvBS, I        ',,  F»j»r.  Ca-^.  »  *«-  .«a- 

AduSl.  ITx  

(r'l  Brfchier  r.  Panoos,  kmkk,  ^  0  TBJrT.Tgjj.iiwif    Vm. 

57-^  ^^ 

ry''gaMysry.r«MBi,  iwH  ^iSu        >,  See Tf«w» »«*•— ^ 

Ask.  ma  1  Bfo.  J^Jfc.     B«iA'.«eSL  v    i>-^ 

_  __^  F.  i:ievM.S  Vck Ml.  Bni-  C.  C.  €5.i  F*we*  t- 

'#f  VTrao  r.  Kiiteo.  II  Vsi.  JH.  u».i  Vc*.  TM.  »|^  ^-f  ^ 

m    F.  r  I  ir  .  4  Abdd.  ib.i«»c*c  t*  f^  1*>i-  T^J 

_.  tbe  cam»  thwe  ■nsfinard.  3  %'«■.  <r7*.     ?(<  ^  ^ 

ildsm*  ▼.  Clmaa  6  Vcft.  S2S.  Br^  C^C- 2:.>. 
Boirth  T.  HovcU,  S  Vo.  566.  (x) 


(■)  Boirth  T.  HovcU,  a  Vo.  566.  (x^  n-e^j 

U)  Cbamfccn  ▼.  JTMikM    7  Vca.    Trccrci  r.  T 
isi.  Bed  rid.  Joom  T.  Len,  10  Vo. 
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foarpercent.  (y),  and  perhaps  more  (z) ;  bat  an  Executor  id 
not  chai^eablc  with  Interest  for  a  balance  in  his  hands,  retained 
under  a  misapprehension  ofhis  right  to  it  (a). 

A  Trustee  is  only  answerable  for  Fraud,  or  such  a  gross  neg- 
lect as  is  equal  to  Fraud ;  and  therefore,  where  Trust-money 
is  suffered  by  a  Trustee  to  remain  in  the  Hands  of  A.  with  the 
1 44*]  privity,  and  ^approbation  of  the  parties  beneficially  inter- 
ested, instead  of  laying  it  out  in  a  Purchase,  pursuant  to  Mar- 
riage Articles,  and  ^.  becomes  insolvent,  the  Trustees  not  ia 
such  case  answerable  (6). 

Where  a  Trustee  represented  that  Money  was  invested  in 
Stock,  though  in  truth  it  was  not,  he  was  charged  upon  the  same 
principle  as  if  he  had  sold  out  Stock  and  used  Uie  Money  (c)* 

Though  no  Fraudis  imputed  to  Trustees,  and  no  kind  of  in- 
terest or  benefit  to  themselves,  in  their  negligence,  they  are, 
nevertheless,  answerable  ( I  )•  If  it  were  otherwise,  it  would  be 
an  encouragement  to  bad  motives,  and  it  might  be  impossible 
to  detect  undue  motives  (d) ;  but  the  Lord  Keeper  North  said  it 
must  be  a  very  supine  negligence  to  render  a  Trustee  liable 

(0  (2). 

(v)  Ferkins  v.  Baynton,  1  Bro.  C.  (a)  Bruyerev.  Pembertoa,  12  Ves. 

C.375.  386. 

[z\  See  Ex  parte  Hilliard,  I  Ves.  (6)  AHen  ▼.  Hancom,  7  Bro.  P.  C. 

Jan.  90.  Treeves  ▼.  Townshend,  t  Bro.  375,  Toml.  edit. 

C.  C.  385.   8.  C.  I  Coi,  50,  and  (c)  Bate  v.  Scales,  IS  Ves.  402. 

Kocke  V.  Hart,  1 1  Ves.  61.  (cO  Caffrey  v.  Darby,  6  Vc».  496, 6. 

\e)  Palmer  v.  Jones,  1  Vera.  144. 


(1)  Where  a  person  receives  bonds  and  notes  as  collateral  secarity  for  a 
debt,  he  is  bound  to  use  due  diligence,  and  if  the  security  is  lost  through  hia 
negligence,  by  the  insolvency  of  the  obligors,  &c.  he  is  chargeable  with  the 
amount.    Barrow  v.  Rhinelander^  3  Johns.  Ch.  Rep.  614. 

If  a  trustee  lends  the  money  of  the  cetiui  que  (rtMl,  without  due  security, 
he  will  be  responsible  for  any  loss  which  may  happen,  in  consequence  of  his 
negligence.  But  what  shall  be  deemed  due  security,  in  such  case,  seems  not 
to  be  precisely  settled.  It  seems,  however,  in  general,  that  mere  personal 
security  is  not  sufficient  to  justify  the  trustee.  dvX  where  a  guardian  took 
promissory  notes  of  persons  solvent  at  the  time,  and  who  continued  so  at  the 
time  of  taking  the  account  before  the  master,  under  a  decretal  order  of  the 
court,  on  a  bill  filed  for  an  account,  and  which  notes  were  allowed  and  cred- 
ited to  the  guardian,  and  were  ready  to  be  delivered  up  by  him,  the  notes 
being  for  small  €ums,  for  rents,  &c.  and  the  credit  and  course  of  the  busi- 
ness, being  according  to  the  practice  of  the  testator,  in  his  life  time,  it  was 
held,  tfaAt  the  guardian  was  not  responsible  for  the  loss.  Smitk  v.  SmUh<^  4 
Johns.  Ch.  Rep.  281. 

So,  where  a  trustee  is  directed  to  sell,  on  giving  public  notice,  a  sale, 
without  such  notice,  will  confer  a  valid  title  on  the  purchaser ;  but  the  trus- 
tee will  be  responsible  for  any  deficiency  of  price,  oelow  the  real  value  of 
the  land,  at  the  time  of  sale.    JIftniMe  v.  Cox^  5  Johns.  Ch.  Rep.  441. 

A  sale  by  a  trustee  will  be  supported,  if  it  be  made  bona  fide^  and  for  a 
valuable  consideration,  and  there  oe  no  supine  negligence  on  his  part ;  for 
he  is  not  required  to  act  with  the  utmost  possible  degree  of  care.  Frank" 
tin  V.  Osgood^  on  appeal,  14  Johns.  Rep.  527. 

(2)  If  an  executor  or  trustee  be  robbed  of  the  trust  money,  he  will  not  be 
accooatable  for  it.    Fumwn  v.  Coe,  1  Caines*  Cas.  in  Error,  90. 
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Where  one  Execulor  receives  the  whole  or  part  of  the  Testa- 
tor's Estate,  and  pays  it  over  voluntarily,  aod  unnecessarily,  to 
his  Co-executor,  and  the  same  is  embezzled  or  lost,  he  who  so 
paid  it  over  is  answerable  with  the  other  (/),  unless  he  can  as- 
sign a  sufficient  excuse  (g) ;  but  it  seems  he  is  not  answerable 
where  be  is  merely  passive^  by  not  obstructing  the  other  in  re- 
ceiving it  (A),  and  does  not  himself  concur  in  the  application  of 
it  (t). 

*if  an  Executor  living  in  London  is  to  pay  Debts  in  [*145 
Suffolk^  and  remits  Money  to  his  Co-executor  to  pay  these  Debts, 
he  is  considered  as  doing  this  of  necessity,  and  he  is  not  to  be 
responsible  for  a  misapplication  (Jc),  It  would  be  the  same, 
were  one  Executor  in  India  and  another  in  England ;  the  As- 
sets being  in  India^  but  to  be  applied  in  England^  the  Executor 
in  India  would  not  be  responsible  if  he  remits  to  the  Executor 
in  England  {I). 

It  has  been  held,  that  if  two  Executors  join  in  Receipts  and 
Conveyances,  and  one  only  receives  the*  Money,  yet  both  are  li- 
able to  Creditors  (m)  (I),  and,  it  seems,  to  Legatees  (n),  be- 
cause it  is  not  necessary  for  conformity  that  all  the  Executors 
should  join  in  giving  a  Receipt,  as  it  is  in  the  Case  of  Trustees 
(o).  And  where  one  of  two  Executors  and  Trustees,  who  had  ' 
not  acted  otherwise  than  by  joining  with  his  Co-executor  and 
Trustee  in  the  Sale  of  Stock,  under  a  misrepresentation  that  the 
Sale  was  necessary  for  payment  of  Debts,  the  produce  having 

(/)  Toirnsbend  v.  Barber,  1  Dick.  C.  117.  Brice  v.  Stokes,  1 1  Yes.  324, 
356.  Gill  V.  Attocnev-Geoersd,  Hard.  6.  Chambers  v.  MiDchin,  7  Yes.  198 ; 
314.  Sadler  y.  Hobb8,~S  Bro.  C.  C.  but  see  what  is  said  in  Hovey  v. 
114.  Chambers  f.  MiocbiD,  7  Yes.  Blakemao,  4  Yes.  606,  and  in  Westly 
186;  and  see  French  v  Hobson,  9  ,'and  Clarke,  3  vol.  Dick.  329.  I  Eden, 
Yes.  103.  Logman  v.  Ball,  before  357,  and  S.  C.  mentioned  in  note  to 
Vioe-Chane.  Plumer,  on  exceptions  I  P.  Wms.  83;  see  also  Harden  r. 
to  Master^s  Report,  3l8t  July  1816.  Clarke,  ibid.  148,  and  Joy  y.  Camp- 
ing:) As  in  Bacon  ▼.  Bacon,  5  Yes.  bell,  1  Sch.  &  Lefr.  341,  affirmed  on 
331,  approved  7  Yes  193.  Lord  rehearing^,  2  Sch.  &  Lefr.  740.  Doyle 
Sbipbrookey.  Lord  Hinchinbrooke,  y.  Blake,  2  Sch-  4*  Lefr.  242. 
il  Yes.  252. 16  Yes.  478.  (n)  See  note  (2Jto Churchill y. La- 

(A)  Langfbrd  v.  Gascoyne,  1 1  Yes.  dy  Hobson,  I  P.  Wmb.  241. 

335.  (o)  See  Wesley  and  Clarke,  men- 

(t)  Hoyey  y.   Blakeman,    4  Yes.  tioned  in  note  to  I  P.  Wms.  83,  and  1 

607.  Dick.  330,  and  see  the  observations 

{k)  See  Joy  v.  Campbell,  I  Sch.  k,  on  that  case  in  Dovie  v.  Blake,  2  Sch. 

Lefr.  q4!,  affirmed  on  rehearing^,  2  &  Lefr.  243.  Leig^h  v.  Barry,3Atk. 

Sch.  &  Lefr.  740.  684.  Belchier  against  Parsons,  Ambl. 

m  Ibid.  342.  219. 

»)  Sadler  against  Hobbs,  2Bro.  C. 


(I )  Where  two  executors  or  trustees,  join  in  a  receipt  for  money,  the  pre- 
tvmption  is  strong  that  the  money  came  equally  into  the  hands,  or  under  the 
control  of  both  ;  and  consequently,  both  are  liable  :  But  it  seems,  that  the 
presamption  may  be  rebutted  by  direct  proof.  J^onell  v.  Jtonell^  5  Johns. 
Ch.  Rep.  2H3.  So,  if  by  any  act  or  agreement  of  one  executor  or  trustee, 
money  comes  into  the  hands  of  his  co-e&eoator  or  co-trofltee,  both  ^re  ac^ 
cooniible  for  it.    lb. 


145 


EQUITY  JURISDICTION. 


been  received  by  the  latter,  and  the  greater  part  applied  bj  faim 
1 46*]  to  bis  own  private  ""^purposes,  was  held  chargeable  for  the 
amount  (1),  except  so  far  as  any  part  was  applied  to  Trast^par- 
poses,  together  with  Interest  at  foor-per*cent,  notwithatanding 
the  parties  beneficially  interested  consented  to  and  approved  of 
the  Sale  under  a  similar  representation  ;  for  though  they  cod* 
sented  to  the  Sa/e,  they  did  not  to  the  misapplication  (o). 

Executors  are  not  justified  in  laying  out  Money  on  perswial 
Security  (p)  ($)  ;  and  though  Trustees  were  expressly  empow- 
ed  to  lend  the  Trust-money  on  real  or  personal  Security,  it  was 
held  they  were  not  justified  in  lending  it  upon  Bond  to  a  trader 
(f ) ;  they  must  in  such  cases,  take  the  best  Security  (r),  nor  can 
they,  without  great  reason,  permit  Debts  due  upon  personal  Se- 
curity *to  remain  longer  than  is  absolutely  necessary,  especially 
where  Infants  are  concerned  (»)•  If  they  neglect  to  call  in 
Money  due  on  Bond,  they  will  be  liable  (<)• 

Though  an  Executor  may  invest  Money  in  real  Securities^  he 
will  yet  be  liable  in  case  of  a  Loss,  if  there  was  ground  at  the 
time  to  suspect  it  (ti),  or  it  was  not  the  best  price  diat  could  be 
obtained  (x). 

Where  Trustees  are  empowered  to  invest  Money,  until  a  pur- 
147*]  chase  of  Lands  can  be  found,  in  Government*  Funds,  or 
other  good  Securities,  this,  it  has  been  held,  does  not  warrant 
them  in  laying  out  the  Money  in  South  Sea  Stock,  or  in  Bank 
Stock,  for  by  so  doing  losses  may  be  occasioned ;  but  they  are 
justified  in  laying  it  out  in  South  Sea  jlnnuilies,  and  Bank  AnnU" 
ities  (y)> 

It  has  been  held,  that  as  Money  has  no  ear-mark,  if  a  Receiv- 
er of  Rents  lays  out  the  Money  in  the  purchase  of  Land,  or  if 
an  Executor  should  realize  alllMs  Testator's  Assets,  and  after- 
wards die  insolvent,  a  Court  of  Equity  cannot  follow  the  Land, 
unless  where  the  Party  has  by  Deed  owned  the  receipt  of  the 
Money,  and  that  he  has  laid  out  the  same  in  the  purchase  of 
Lands,  as  th^t  would  amount  to  a  declaration  of  Trust,  and  raise 

(o)  Underwood  r.  Stevens,  I  Merir. 

(p)Wiike8T.  Steward,  Coop.  6. 
The  doctrine  in  Harden  v.  Parsons,  1 
Eden,  145,  baa  not  been  foUowed. 

M  Lanjrston  v,  Olirant,  Coop.  33. 

(r)  De  Manneville  r.  Crompton,  i 
V«.  &  Bea.  359. 

(s)  Powell  V.  Erans,  5  Yes.  844. 

[t]  Lowson  V.  Copeland,  5  Ves. 


156.  S.  C.  2  Bro.  156,  but  called  an 
extraordinary  caseinOrd  v.  Newton, 
2  Cox,  276.  Powell  r.  Eiruis,  5  Ves. 
839,  and  see  De  Mannerille  ▼.  Cramp- 
ton,  I  Ves.  &  Bea  369. 

(u)  Brown  t.  Litton,  1  P.  Wmi. 
140. 

(x)  Wilkes  T.  Steward,  Coop.  8. 

[y)  Trafibrd  V.  Boebffl,  3  Atk.  44. 


« 


(1)  But  where  one  executor  or  trustee  joins  in  the  reempt  from  mere  ne^ 
cessity  or  formality,  and  he  can  shew,  that  the  money,  in  fact,  c<tme  into  tlie 
possession  of  his  co-executor,  without  his  knowledge  or  consent,  and  that  it 
was  not  in  his  power  to  control  or  secure  the  money,  be  will  not  be  bold  ac^ 
countable  for  it.    Jiomll  t.  Monelly  ut  supra. 

(2)  VidQ  SnUlh  v.  Smithy  4  Johns.  Ch.  Rep.  281. 
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a  specific  Lien  upon  those  Estates  {z).  But  whatever  doobts 
maj  have  been  foraierly  entertained  upon  this  subject,  it  seems 
now  settled,  that  Trust- osonej  may  be  followed  into  Land  in 
which  it  is  vested,  and  a  claim  of  this  sort  may  be  supported  by 
parol  evidence  (a) ;  and  if  the  fact,  that  the  Assets  had  been  re« 
aiised,  is  admitted  by  the  Antwer  of  the  Esecator,  relief  has 
been  given,  and  if  admitted  by  the  .Representative  of  the  Eiecu* 
tor,  though  such  admission  does  not  bind  the  Heir,  it  lays  a 
ground  for  an  Inquiry  (b) ;  but  if  a  Trustee  for  the  purchase  of 
Land  buys  Land,  it  will  not  be  liable  to  the  Trust,  if  there  are 
circumstances  *afibrding  a  strong  presumption  that  the  [*148 
Land  was  not  purchased  in  the  execution  oi  the  Trust  (c). 

LonI  Hmdwicke  appears  to  have  thought  that  where  a  Sum 
of  Money  in  Trust  is  already  laid  out  upon  a  real  Security,  and 
ailerwards  the  same  is  laid  out  by  the  Trustees  upon  another 
Estate,  it  is  a  very  different  case,  and  stands  upon  very  differ- 
ent principles  than  where  a  Sum  of  Money  is  intended  to  con* 
tinue  as  it  is  in  the  hands  of  Trustees  and  they  lay  out  that  Sum 
in  the  purchase  of  an  Estate,  because  here  the  nature  of  the  Pro* 
perty  is  altered,  and  it  is  become  quite  another  thing ;  but  in 
the  former  case  the  nature  of  the  Property  is  the  same,  and  con- 
tinues unaltered,  though  it  is  transferred  to  another  Estate  (<{)• 

If wf.  gives  Legacies,  and  makes  B.  his  Executor,  and  B.  re- 
ceives the  Assets,  and  buys  Land  with  the  Money,  and  dies,  the 
Court,  on  a  Bill  by  Legatees,  to  be  paid  their  Leeacies  out  of 
B*^s  real  and  persmial  EsiBtej  will  direct  an  Inquiry^  whether 
part  of  the  Assets  were  laid  out  in  the  purchase  of  an  Estate, 
and  if  they  were,  declare  that  they  ought  to  be  restored  to  the 
Testator's  personal  Estate  (e).  In  that  case  it  was  considered  as 
a  circumstance  of  weight,  that  B.  had  no  means  of  making  the 
purchase,  except  with  the  Trust-money  (/)• 

*At  Law,  if  the  Trust- property  be  Money,  and  it  is  con-  [*149 
verted  into  any  other  chatul,  that  chattel  or  produce  will  belong 
to  the  Cttiui  que  Trust  (gf),  and  the  same  rule  prevails  in  Equi- 
-  ty  (&)•  Thus  also,  at  Law,  if  ^.  be  trusted  by  B.  to  purchase 
a  Horst  for  him,  and  he  purchases  a  Carriage  with  the  Money, 
B«,  it  seems,  is  entitled  to  the  Carriage  {%). 

An  Executor  cannot  renew  a  Lease  for  his  own  benefit,  and 
the  Cestui  que  Trust  may  have  relief  against  him,  or  a  Purchaser 

ii)  Deg  w.  Deg,  9  P.  Wmt.  414.  (e)  Ryal  ▼.  Ryal,  I  Atk.   68.  S.  C. 

m)  Lench  v,  Leocb,  10  Ves.  617.  Ambl.  413. 

6)  Vid.  Ryal  v.  Ryal,  1  Alk.  68.  (/)  See    the  obsenration  of  Sir 

S.  C.  Dotioed  in  Lane  r.  Dightoo,  Thomas  Clarke,  Ambl.  413,  and  of 

Ambl.  413.    Bailey  v.  Hamilton,  the  Master  of  the  Rolls  in  Lancfa  v. 

AmU.  413.  Lench,  10  Ves.  618. 

(<:]  Perry  r.  Phelps,  4  Ves.   108,  (r|  See  Taylor  ▼.  Plamer,  3  Maal. 

ooDfinned  on  a  Bill  of  Reriew,  17  &Selir.  478,9. 

Ves.  173.  (/i)Liebman  v.  Harconrt,  SMeriv. 

(^Worselyv.  Lord  Scarborough,  131. 

3  Atk.  39S.  eC  vid.  Ryal  v.  Ryal,  1  (t)  3  Maul.  &  Sel.  57b;  and  tee 

Atk.  69.  Whiteoomb  v.  Jacob,  Sslk.  160. 
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with  notice  (I).  Indeed,  whenever  a  Mortgagee,  Executor, 
Trustee,  or  Tenant  for  Life  (m),  gets  an  advantage  by  either 
being  in  possession,  or  behind  the  back  of  the  Party,  Mortgagor, 
Cestui  que  TVustj  or  Remainder*man,  he  is  not  allowed  to  retaia 
the  same  for  his  own  benefit,  but  will  be  considered  as  holding  it 
in  TVust  (1)  ;  the  new  Lease  in  any  of  those  cases  being  consi- 
dered as  a  graft  upon  the  old  one  (n).  Where  a  TenanVrieki 
Estate,  as  it  is  called,  is  settled  upon  Marriage,  the  renewal  is 
to  the  Uses  of  the  Settlement  (o)« 

150*]  The  principle  of  these  cases  seems  to  have  been  *car- 
ried  very  far  in  James  v.  Dean  (/?)•  A  Bequest  was  made  of 
Leaseholds  for  years  determinable  upon  Lives,  for  Life,  with 
Remainder  over  for  all  the  residue  of  the  term  and  Interest  the 
Testator  shall  have  to  come  therein  at  his  decease.  The  Term 
expired  in  the  Life  of  the  Testator,  who  continued  to  hold,  and 
paid  half  a  Year's  Rent  before  his  death,  as  Tenant  by  the  Year ; 
and  it  was  determined,  that  a  subsequent  Lease  obtained  by 
the  Executrix,  the  Widow  and  Tenant  for  Life  under  the  Will, 
should  be  held  subject  to  the  Uses  of  the  Will,  and  as  the  Re- 
sidue of  the  Term  at  his  death,  however  short,  would  have  been. 

A  Testator  seised  in  Fee  of  a  moiety  of  an  Estate  at  L.  and 
in  possession  of  the  other  moiety  as  Tenant  from  year  to  year 
to  St.  Sohn's  College,  (his  Lease  from  the  College  having  ex- 
pired) gave  to  his  Wife,  durante  viduiate^  ^^  all  that  his  Mes- 
suage or  Tenement,  with  the  Farm  and  Lands  at  L.  and  all 
his  Estate  and  Interest  therein,  she  paying  the  Rent  reserved  to 
St.  John's  College,  &c*"  The  Widow  after  his  death  obtained 
a  new  Lease,  and  subsequently  purchased  the  Reversion  of  one 
to  whom  it  had  been  conveyed  by  the  College,  under  an  Act  of 
Parliament.  It  was  held,  that  the  renewed  Lease  was  taken 
subject  to  the  Trusts  of  Ihe  Will,  aii^d  that  those  in  Remainder 
must  contribute  in  proportion  to  the  Fine  paid  by  the  Widow  ; 
but  that  the  purchase  of  the  Reversion  being  not  from  the  Col- 
lege, but  from  the  Person  to  whom  it  had  been  conveyed  by 
151*]  *the  College,  was  not  subject  tothe  Trusts  of  the  Y/\\l{q). 

[I)  Walley  v.  WaUey,  1  Vera.  484.  Ca.  190,  which  seems  to  be  tlie  oldest 

AnoD.  SCh.  Ca.  907.  case.   Owen  y  WiUiams,  Ambl.  734. 

(m)  As  to  Tenant  for  Life,  see  Fos-  Featherstonbaug^h    v.    Feowick,   17 

ter  V.  Marriott,  Ambl.  668.    Rowe  v,  Ves.  :299. 

Chichester,  Ambl.  715.  and  in  note  to  (o)  Pickenng*  v.  Vowles,  1  Bro.  C 

1  Bro.C.  C.  198.  Owen  v.  Williams,  C;  197. 

Ambl.   734,  and  in  note  to  1  Bro.  C.  (p)  11  Ves.  383,  and   15  Yes.  236. 

C.  199.  Pickering  v.  Vowels,  1  Bro.  What  is  called  the  Romford  Market 

197.    Raadadl  r,  Russell,  3  Meriv  case  [Select  Cas.  Ch.611  is  the  lead- 

196.  io^  case  on  the  subject.  See  also  Ran- 

(n)  Nesbit  f.  Treddennick,  Ball  &  dall  v^.  Russell,  3  Meriv.  190. 

Bea.  1  ToL  46.  Winslow  v.  Tifhe,  (g)  Randall  v.  Russell,  3  Merir. 

2  Ball  &  Bea.  905.  Rowe  V.  ChicTies-  190;  ond  see  Hardman  ▼.  Johnson, 
ter,  Ambl.  719.  Holt  v.  Holt,  1  Ch.  ibid,  347. 


(1)  Vide  Hotridgt  7.  GiUespie,  2  Johns.  Ch.  Rep.  30. 
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So  where  there  was  a  Bequest  of  an  Annuity  chareed  upon 
the  Testator^s  Leasehold  interest  ^^  during  the  term  of  the  said 
Lease  ;^^  it  was  held  to  extend  to,  and  be  a  charge  upon,  every 
renewal  obtained  by  the  Devisee  of  the  Freehold  Interest ;  but 
the  Annuitant  to  contribute  to  the  Renewal  Fines  in  proportion 
to  his  Interest  (r). 

If  a  Mor^agee  of  a  Renewal  Term  gains  a  new  Term  to 
commence  after  the  old  one,  this  new  Term  will  be  subject  to 
the  old  Equity  of  Redemption  {s). 

If  a  Trustee  (t)  or  Executor  bays  an  Encumbrance  (14),  he 
will  be  allowed  no  more  than  xrhat  be  really  paid. 

Trustees  not  having  renewed  Leases,  as  they  ought  to  have 
done,  are  answerable,  as  for  a  breach  of  Trust  (y) ;  and  though 
Trustees  have  ji  discretionary  power  given  to  tnem  for  the  re- 
newal,  they  must  renew  when  most  for  the  benefit  of  the  Cestui 
que  Trust  (2). 

A  renewable  Lease  has  been  held  not  to  be  inconsistent  with 
a  Ck>venant  by  a  Trustee  for  Creditors,  to  let  and  manage  to 
tiie  best  advantage  (a). 

If  a  Trust-fund  is  created  by  Will,  to  be  laid  out  in  the  pur« 
chase  of  Lands,  it  is  a  breach  of  Trust  to  lay  *any  of  it  out  [*  1 52 
in  building  a  House,  and  making  improvements  on  Lands  pur- 
chased (&}• 

It  has  been  held,  that  if  an  Executor  has  a  Lease  for  years 
determinable  upon  the  Life  of  J.  S.  which  is,  by  a  reasonable 
estimate,  worth  200/.  if  the  Executor  does  not  sell,  but  keeps  it, 
and  J.  S.  dies  in  a  short  time,  he  will  be  liable  to  answer  the 
value  ofitattbe  time  of  the  death  of  the  Testator,  he  being  in 
(ault  not  to  sell  it.  On  the  other  hand,  it  he  should  keep  the 
Lease,  and  J.  S.  should  live  fifty  years,  he  shall  answer  for  no 
more,  because  here  is  a  contingent  gain,  and  it  might  have  been 
a  loss  ;  and  as,  if  it  had  been  a  loss,  he  must  have  home  it,  so 
being  a  gain  he  shall  receive  it  (c).  Ssdqua, 

It  has  been  decided,  that  if  an  Executor  takes  the  advice  of  a 
Idmytr^  in  what  he  does,  the  Court  will  not  charge  him  for  mis- 
couduct(i2) ;  but  this  is  doubtful ;  and  it  rather  seems,  that  if 
ttn^r  the  best  advice  he  could  procure  he  acts  wrong,  it  is  his 
misfortune,  but  public  policy  requires  that  he  should  be  the  per- 
son to  suffer  (e).  Executors  selling  a  real  Estate  by  private 
Sale  have  been  considered  as  justified,  they  having  sold  the  Es- 

(r)  Winslow  v.  Tigbe,  2BaU  &Bea.  Earl  Mu^rave,  3  Madd.  Hop.  491. 
195.  (a)  Kirkham  7.  Cbadwick,  13  Ves. 

W#)  Rakestraw   v.  Brewer,   t  P.  547. 
im.  51 1.  (6)  Bostock  v.  Blakeney,  t  Bra.  C. 

(<)  Darceyy.  Hall,  I  Vera.  49.  C.  653. 

(u)  Ancm.  1  Salk.  155.  (c)  Phillips  7.  Phillips,  t  Freem.  p. 

(y)  Lord  Montfort  v  Lord  Cado-  IS. 
can,   17  Ves.  485.  S.  C.  on  appeal,  2       (df)  Vez  y.  Emery,  6  Yes.  144. 
MeriT.  3.  \e)  Daris  v.  Blake,  2  Sob.  &  Lefr. 

{z)  Lord  y^ount   MilsiDgtoa  v.  243. 
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tele  for.  what  was  estimated  to  be  its  value  by  two  creditable 
Sarveyon  (/).  And  if  an  Eiecutor,  without  application  to  the 
Coort,  does  what  the  Cour^  would  have  approved,  he  will  not 
163*]  be  called  to  accoHot,  and  forced  to  undo  that,  *merelj 
because  it  was  done  without  such  application  (g)* 

If  a  Legacy  be  payable  at  twenty-one,  the  Interest  being  giv** 
en  for  maintenance,  the  Executor  is  not  at  liberty  (unless  the 
Legacy  be  very  small)  (A),  to  make  advancements  of  ike  Princi* 
pal  during  the  Infani^s  minority ;  but  if  after  he  comes  af  age 
socb  advancements  are  admitted  as  a  satisfaction  of  the  Legacy, 
it  cannot  be  claimed  («)• 

If  one  Trustee  knows  and  conceals  his  Co-trustee's  sale  of 
the  Trust-fund,  he  is  equally  liable  witb  the  Trustee  who  actu- 
ally sold  (A;). 

Executors,  in  whose  names  Monies  have  been  invested,  are 
chai^eable  for  negligence  by  joining  in  a  transfer  to  a  Co-execu- 
tor upon  bis  representation,  that  it  was  required  for  Debts  ;  but 
not  liable  so  far  as  they  can  prove  the  application  to  that  pur- 
pose, though  he  possessed  other  Funds,  not  through  them,  which 
Funds  he  wasted. 

If  an  Executor  or  Trustee  compound  debts  or  Mortgages,  and 
buy  them  in  for  less  than  is  due  thereon,  he  will  not  be  permit- 
ted to  take  the  benefit  of  them  himself;  but  other  Creditors  or 
Legatees  will  have  the  advantage  of  it ;  and  for  want  of  them, 
the  benefit  goes  to  the  Party  who  is  entitled  to  the  Surplus  (i) ; 
but  if  the  composition  appears  to  have  been  made  for  the  bene- 
fit of  the  Trust- Estate,  it  is  an  excuse  (m)« 

1  d4*]  *ln  cases  of  a  breach  of  Trust  by  Trustees  of  a  Charity, 
a  summary  mode  of  relief  is  given  by  means  of  a  Petition  under 
the  52  Geo.  3.  c.  110,  which  Petition  must  have  the  Signature 
of  the  Attorney  General,  or  of  the  Solicitor  General,  in  case  only 
of  there  being  no  Attorney -General  at  the  time;  and  Lord  El* 
don  baa  observed,  that  such  Signature  was  not  to  be  affixed 
without  the  same  deliberation  as  in  the  case  of  an  Informa- 
tion (m). 

This  Act  enacts  that,  "  it  shall  be  lawful  for  the  Lord-Chan- 
cellor, Lord  Keeper,  and  Commissioners  for  the  custody  oMhe 
Great  Seal,  and  for  the  Master  of  the  Rolls  and  the  Courf  of 
Exchequer,  and  they  are  hereby  required  to  hear  such  Petition 
in  a  Summary  way,  and  upon  Affidavits,  or  such  other  Evidence 
as  shall  be  produced  on  such  hearing,  to  determine  the  same, 

[/)  Sic  dicL  Vice-Cban.  Leach  in  C.  68.   Lord   Shipbrooke  v.  Loid 

Hopkinson  v.  Leech,  30  Jane,  1818.  Hinchinbrooke,  leVes  477. 

(r)  Lee  t.  Brown,  4  Ves.  369.  (/)  See  note  A.  to  3  P.  Wms.  S51. 

n)  B^lovr  y.  Grant,  1  Vem.  t55.  Anon.  I  Ss^k.  155. 

(tVLee  r.  Brown,  4  Yes.  S6S;  and  (m)  Blue  ▼.  Marshall,  3  P.  Wms. 

see  Davis  r.  Austin,  1  Ves.  jun.  247.  381. 

S.  C.  3  Bro.  C.  C.  178.  (m)  Ex  parte  Skinner,  in  re  Law- 

{k)  Boardman  r.  Mostyn,  1  Bro.  C.  ford  Charity,  2  Merir.  456. 
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and  to  make  rach  order  therein,  and  with  respect  to  the  Costs  of 
such  Apptications,  as  to  him  or  them  shall  seem  just.'' 

On  a  reference  to  a  Master  under  this  Statute,  he  may  receive 
Evidence  by  Affidavits,  and  cannot  examine  Witnesses  on  Inter- 
rogatories (n). 

The  Act  extends  only  to  cases  of  a  plain  breach  of  Trust  by 
Trustees,  and  not,  it  seems,  to  the  case  of  third  Persons  deriving 
bepefits  from  such  breach  of  Trusts  (o). 

If  an  information  has  been  filed,  and  afterwards  a  Petition  is 
presented  with  the  same  objects,  the  Court  will  not  separate 
them,  and  give  relief  under  *the  Petition  upon  such  ob-  [*155 
jects  as  are  properly  the  subject  of  a  Petition,  leaving  the  rest  to 
be  disposed  of  on  the  Information  (p)* 

It  is  doubtful  whether  a  Petition  seeking  a  variation  of  a 
Lease  is  within  the  Act ;  but  it  is  clear  that  a  Petition  praying 
an  account  of  the  Assets  of  a  deceased  Trustee,  is  not  within 
it  (a). 

The  Court  of  Chancery  has  Jurisdiction  to  remedy  the  abuse 
of  a  Charity  in  the  management  of  its  revenue  by  the  Govern- 
ors (r),  and  this  though  the  Heir  of  the  Founder,  and  the  Visi- 
tor, is  one  of  the  Governors  (s). 

ACorparaiion  having  a  power  over  an  Estate  devoted  to 
charitable  Uses,  will,  in  the  same  manner  as  in  the  case  of  an 
Individual,  be  prevented  acting  corruptly  in  the  execution  of 
their  Trust  (/). 

A  long  Lease  of  a  charity  Estate,  is  primdfacu^  considered  as 
a  breach  of  Trust  (ti),  and  remediable  as  such  in  Chancery ; 
and  the  proof  of  the  circumstances  that  evince  it  a  provident 
administration  of  the  Trust  is  thrown  upon  those  who  take  such 
a  Lease* 

Where  Charity  Lands  had  been  let  at  a  great  undervalue  the 
Lease  was  set  aside,  and  the  Lessee  decieed  to  pay  the  arrears 
of  Rent  according  to  the  full  value  *of  the  Land,  and  to  [*\5G 
deliver  op  the  possession  {x) ;  but  in  a  recent  Case,  a  Tenant  of 
a  chari^  Estate,  it  was  held,  should  not  be  turned  out  of  pos* 

Ch)  GiwDhottse  Ex  pario,  1  Wil-  Ves.  519.     See  the  decree  in  tbis 

SOD,  IB.  case,  which  appears  to  have  been  very 

(o)  £z  parte  Skinner,  in  re  Law-  carefnUy  drawn. 

fim  Charity,  t  MeriT.  456.  (i)    Ummmer  v.  Corporation  of 

( o)  Ex  parte  Skinner  in  re  Law-  Chippenham,  14  Yes.  S5S. 

fan!  Chanty,  3  Meriv.  466.  (u)  Vid.  Attorney-General  t.  GHf- 

(9)  Ex  parte  Skinner,  1  Wib.  C.  fith,  13  Yes.  566 ;  and  see  p.  660. 

C.  15.  Attomey-Gepend  v.  Owen,  10  Ves. 

J'r)  Kirkby  t.  RaFeoBworth  Hoapi-  666.    Attorney-General  v,  Greeo,  6 

« 15  Ves.  314 :  but  see  what  is  said  Ves.  462. 

in  Attorney-General  t.  Corporation  (»)  Reresby  r.  Farrar.  3  Vera. 

of  Carmarthen,  Coop.  30.  414. 
(f)  Attorney-General  v,  Dixie,  13 
Vol.  IL                                  14 
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eession,  or  have  his  Lease  set  aside,  merely  oq  the  ground  of  tb^ 
inadequacy  of  the  Rent  reserved  (y). 

A  Farm  Lease,  with  the  common  husbandry  covenants  cannot 
be  granted  by  Trustees  for  a  Charity,  for  ninett/'nine  years,  or  a 
term  of  much  less  duration,  unless  it  be  fair  and  reasonable,  and 
for  the  benefit  of  the  Charity  (r). 

A  Building  Lease  for  99B  years  cannot  be  sustained,  as  it  is, 
in  efiect,  parting  with  the  Property  (a) ;  and  where  a  Lease  of 
Charity  Land  was  granted  for  eigAly  years,  it  was  referred  to 
the  Master  to  ascertain  whetlier,  under  all  the  circumstancea, 
the  Lease  was  reasonable  or  unreasonable  to  such  a  degree  that 
Fraud  might  be  inferred  (b). 

A  Lease  for  three  Lives,  or  which  is  the  same  thing,  for  ninety- 
nine  years,  determinable  on  three  Lives,  of  a  charity  Estate,  is 
not  of  itself  sufficient  to  induce  the  Court  to  set  them  aside. 
To  set  them  aside,  it  is  not  enough  to  say  that  the  mode  of  let- 
ting is  not  the  best  that  might  be  prescribed,  because  on  such  a 
point  there  may  be  great  difference  of  opinion  amongst  the  most 
experienced  ;  but  it  must  be  shown  that  the  mode  is  so  posi- 
tively bad,  that  no  persons,  meaning  fairly  to  discharge  their 
trust,  would  have  resorted  to  it.  This  may  be  said  of  a  Lease 
157*3  for  *a  long  term  of  years  absolute,  at  a  stationary  Rent, 
because  no  Man  of  a  reasonable  degree  of  providence  would  so 
let  his  own  Estate  (c).  Leases  of  charity  Estates  may  be  set 
aside  on  the  mere  ground  of  undervalue,  but  it  must  be  an  under- 
value satisfactorily  proved,  and  considerable  in  amount.  It  is 
not  enough  to  show  that  a  little  more  might  have  been  got  for 
the  Estate,  than  has  been  actually  reserved  ;  still  less  is  it  suffi- 
cient to  infer  the  underletting  from  the  value  of  the  Property  at 
some  subsequent  period  (d).  On  these  grounds,  a  Lease  of  a 
charity  Estate  for  a  long  term  of  years  determinable  on  Lives  at 
a  small  Rent,  on  payment  of  a  Fine,  but  no  proof  of  undervalue, 
was  not  set  aside ;  the  Corporation,  Trustees  of  the  Charity, 
having  been  alwaya  in  the  habit  of  granting  such  Leases,  and 
the  Lease  being  according  to  the  custom  of  the  country,  where 
the  Estates  were  situated  (e). 

Trustees  for  a  Charity  are  not  justified  in  granting  a  Lease 
with  Covenants  for  perpetual  Renewal  (/)• 

2.  The  office  of  Trustee  is  considered  as  honorary  (^),  and  it 
is  an  established  Rule  {Lord  Keeper  North  called  it  a  great  hard- 

(y)  Ex  parte  Skinner  in  re  Law-  •    (c)  Attoraey-Generad  v.  Cross,  3 

ford  Chanty,  2  Meriv.  456.  MeriT.  540. 

(«)  The  Attorney-General  V.  Ow-  (J)  Ibid.  541. 

en,  10  Ves.  655.  (e)  Ibid.  524. 

(a)  Attorney-General  v.  Green,  6  \f)  Attorney-General  v.  Brooke, 

Ves.     452.     Attorney-General     t.  18  Yes.  326. 

Brooke,  18  Ves.  326.  (ff)  Ayljffe  f.  Murray,  2  Atk.  60, 

(6)   Attorney-General   r.    Back-  406. 
•hopse,  17  Vc8.  283. 
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sUp)  (h)  that  a  Trustee,  Executor,  6r  Administrator,  shall  have 
no  allowance  for  his  care  and  trouble,  unless  there  be  some  pro- 
▼ision  for  that  purpose  in  the  Deed  or  Will  creatiiie  the  Trust 
{%)  (I)  ;  and  the  reason  seems  to  be,  *the  great  difficul-  [*I58 
ty  there  would  be  in  estimating  the  quantttm  of  such  allowance, 
as  one  Mao's  time  is  more  valuable  than  that  of  another,  and 
that  bj  such  an  allowance,  the  Trust- Estate  might  be  loaded, 
and  rendered  of  little  value  ;  nor  is  there,  perhaps,  any  great 
hardship  in  the  Rule,  since  a  Trustee  is  not  compellable  to  ac- 
cept the  Trust,  but  may  renounce  it  if  he  thinks  proper  (k).  If 
however,  from  the  nature  of  the  Estate,  it  is  necessary  to  em- 
ploy a  Bailiff  {l)^  or  an  accomptant  (m),  be  will  be  allowed  such 
expense ;  and  if  he  pays  an  Attorney  for  his  trouble  in  trans- 
acting the  Testator's  affairs,  he  will  be  allowed  such  payments 
(n) ;  but  an  Executor  who  has  renounced  and  assisted  his  Co- 
executor  will  not  thus  entitle  himself  to  charge  for  his  trouble  (o). 

A  Trustee,  may,  it  seems,  make  an  Agreement  with  a  Cestui 
qut  Tnut  for  an  extraordinary  allowance,  over  and  above  what 
he  is  allowed  by  the  Trust ;  and  there  may  be  cases  where  this. 
Court  would  establish  such  Agreements,  but  at  the  same  time 
would  be  extremely  wary  in  doing  so  (p)  (2). 

It  is  a  Rule,  that  the  Cetim  que  Trust  ought  to  save  the  Trus- 
tee  harmless  as  to  all  damages  relating  to  tne  Trust  (9),  and  the 
same  Rule  seems  applicable  to  Executors  (r).  When  any  ex- 
traordinary expense  *iB  honestly  and  fairly  incurred  the  \^^^^ 
Estate  must  defray  it  (ir)  (3).     It  is  in  the  nature  of  the  office  of 

ik)  Palmer  r.  Jones,  I  Vem.  144.       (m)  Henderson  r.  M'lver,  3  Madd. 

m  Ellison  V.   Airejr,  1  Ves.   1 15.  Rep.  975. 
In  the  matter  of  Ormsby,  an  In&nt,        in)  Macnamara  v.  Jones,  2  Dick. 

1  Ban  and  Beatty,  1 89, 90.  587. 

(it)  Robinson  r.  Pett,  3  P.  Wras.       (o)  3  P.  Wms.  251. 
$51 ;  and  see  the  cases  cited  there  in       (p)  AylifTe  7.  Murray,  2  At;^.  59, 

note  A.    Ayliffe  v.  Murray,  2  Atk.  60. 

89.    Cbambers  r.  GoMwyn,  5  Ves.       (o)  Balsh  r.  Hyam,  2  P.  Wms. 

834.S.C.  9  Ves.  254,  271,  and  11  455. 
Ves.  I.  (r)  Hide  t.  Haywood,  2  Atk  126. 

(0  1  Vem.  316.  (#]  1  Ball  &  Bea.  190.  Balsh  t.  Hy- 

am, 2  P.  Wms.  453. 


(1)  Vide  Grem  t.  IFtn<«r,  1  Johns.  Ch.  Rep.  27.  Jdanning  v.  JUanmng, 
]  Johns.  Ch.  Rep.  527. 

A  tmstaer  who  was  a  counsellor  at  law,  and  who  was  to  be  allowed  for 
<<  all  his  adFances  and  responsibilities,*'  is  not  entitled  to  a  counsel  fee,  as  a 
reneral  retainer ;  nor  for  any  thing  more  than  what  is  understood  in  the 
un^TUMpe  of  courts  of  equity,  to  be  ''  just  allbwances.'*    Orem  v .  Winter^ 

(2)  Wiiether  an  agreement  with  the  essM  que  iruH,  after  the  creatioB  of 
the  ftmst,  for  the  allowance  of  commiuions,  would  be  reoogiuxed  as  bmd- 
iag  ?    ^uere.  .  JUtmning  f.  Manning,  I  John^.  Ch.  Rep.  627- 

(3)  A  trustee,  who  has  made  advances,  in  good  faith,  for  the  benefit  and 
protection  of  the  trust  esUte,  such  as  the  payment  of  taxes  and  incnmbran* 
ces,  is  entitled  to  look  to  the  estate  for  his  indemnity.  Murray  v.  De  Bat- 
tenkoM^  6  Johns.  Ch.  Rep.  52. 
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a  Trustee,  and,  as  it  seems,  of  an  Eiecutor  (t)^  whether  ex- 
pressed 10  the  Instmineiit  or  not,  that  the  Trost  Property  shall 
reimbarM  him  all  the  chaiges  and  eipenses  incarred  in  the  ez- 
ecotion  of  tibe  Trust  (!)•  That  is  implied  in  every  sach  Deed 
(ti).  Bttt  if  the  Cestui  qw  Truit  assigns  the  Estate,  the  Trus- 
tee cannot  substantiate  bis  claim  against  such  Assignee !  (s) ; 
nor  are  persons  employed  hj  the  Trastees  to  be  considered,  it 
seems,  as  Creditors  of  ttie  Trust- fond,  even  though  the  Trus- 
tees are  insolirent ;  but  particular  cases  may  be  exceptions  (y). 
And  though  a  Trustee  or  Executor  take  under  the  Will,  a  Com* 
mission  as  a  satisfaction  for  his  trouble,  yet  will  he  be  entitled 
to  allowances  under  a  general  Trost  ^*  to  set  and  manage  as  he 
shall  think  proper,  &c.  and  all  other  charges  and  expenses  he 
should  think  proper''  (z) ;  but  he  will  not  be  allowed  the  Costs 
of  a  Suit  made  necessary  by  his  Laches  (a),  nor  when  he  acta 
from  motives  of  obstinacy  and  caprice  (6)« 

An  Executor  will  not  even  be  allow^  any  thing  for  his  mrni^' 
agemeni^  time^  and  tabawr,  in  canying  on  a  trade  after  the  Tes« 
tator's  death  (e). 

160*]  *  An  Executor  in  India  passing  his  Accounts  here,  is  en* 
titled  to  the  Commission  upon  the  Receipts  or  Payments  accor* 
ding  to  the  practice  in  India  (d)* 

3.  By  a  otatute  (<)  (brought  in,  on  the  suggestion  of  Lard 
Sosslm)  it  is  enacted,  that  when  Trustees  of  Stocky  or  the  per- 
sonal Representatives  of  such  Persons  deceased,  shall  be  absent 
out  of  the  Jurisdiction  or  not  amenable  to  the  process  of  the 
Courts  of  Chancery  and  Exchequer,  or  Bankrupts,  or  Lunatics, 
or  shall  refuse  to  transfer  the  Stock,  or  to  receive  and  pay  over 
the  Dividends  to  the  Persons  beneficially  entitled,  or  it  shall  be 
uncertain,  or  unknown  whether  they  are  living  or  dead,  it  shall 
be  lawful  for  the  said  Courts  respectively,  in  anjf  canst  depend^ 
tfif,  to  order  that  the  Accountant-General,  or  the  Secretary,  or 
Deputy  Secretaiy  for  the  time  being  of  the  Governor  and  Com- 

Ji\  Hide  ▼.  Haywood,  t  Atk.  126.  (h)  Taylor  ▼.  Giannlle.  3  Bfadd. 

ii)Womll7.  Hftribrd,  eVes.  8.  Bep.  176. 

Swj  Y,  Darby,  6  Yes.  497.  (c)  Buiden  r.  Burden,  16  Vet.  170. 

rjr)TTottir.  Doinon.  1  P.  Wnu.  (tfjChetham  y.  Lord  Aodtey,  4 

779.  re^ened  on  appeal,  3  Bro.  P.  C.  Vei.  72. 

449.  (e)  36  Geo.  3.  c.  90.    ThiiAciby 

M  Worrall  v.  Harford,  8  Yes.  8.  the  62  Geo.  3.  o.  166,  is  extended  to 

(«]  Webb  V.  Eari  of  Shaftsbaiy,  7  Tmstees  of  Soath  Sea,  Eart  India, 

Yes.  480.  and  aU  other  Stock, 
(a)  6  Yes.  497. 


(1)  A  trustee  will  not  be  alloired  for  exp^nditores  ferfayroeaasato  of  the 
trost  estate,  though  made  honaJUte^  such  as  buildiiig  houses  md  mills,  clear- 
ing land,  making  roads,  &c.  Such  ezpenoes  not  bong  within  the  parriew 
of  the  tiurt,  whftch  was  merely  a  power  to  sell  land  to  pay  off  incumbrances, 
Ac.  and  to  restore  the  residue :  But  he  may  be  entitlea  to  the  neoessary  ex- 
peaces  of  repairs,  ftc.    Qreen  r.  WvnkVy  1  Johns.  Ch.  Rep.  27. 
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panj  of  the  Bank  of  England,  do  transfer  the  said  Sto€k  into  the 
name  of  the  Accoontant-General  of  the  Coart  of  Chancery,  or 
of  the  Deputy  Remembrancer  of  the  Court  of  Exchequer,  in 
trust  in  such  cause,  or  otherwise  into  the  name  of  the  Persons 
equitably  or  beneficially  entitled,  as  the  case  may  require,  and 
as  to  the  Courts  shall  seem  fit  $  and  also  to  order  that  the  said 
Accountant  General,  becretary,  or  Deputy  Secretary  of  the 
Bank  of  England,  to  pay  over  the  Dividends  of  such  Stock  as 
the  said  Courts  shall  direct.  It  was  also  enacted,  that  where 
*one  or  more,  but  not  all  the  Trustees,  come  under  any  [*161 
of  the  descriptions  above  mentioned,  the  said  Court  may  direct 
those  who  are  forthcoming  to  transfer  the  Stock,  and  receive 
and  pay  over  the  Dividends,  as  the  said  Courts  shall  direct  (g). 

Upon  this  salutary  Act  it  has  been  decided,  that  where  there 
has  been  an  order  in  a  cause  for  a  trancfer  of  Stock,  and  the 
Party  on  whom  the  order  was  made  appeared  by  Counsel,  and 
admitted  that  he  had  disobeyed  the  order  to  transfer,  this  was 
such  a  refusal  by  the  Party  as  justified  the  Chancellor,  under  the 
36  Geo.  3,  to  order  a  Transfer. 

In  a  Case  where  Trustees  under  a/oretgn  Will  were  dead,  and 
DO  personal  representation  was  taken  out  in  tliis  country,  it  was 
not  considered  to  be  a  case  entitling  the  Parties  to  relief  under 
this  Act  (A). 

So  where  one  Trustee  was  a  Bankrupt,,  and  had  absconded 
abroad,  and  was  not  likely  to  return,  an  Order  was  made  under 
diis  Statute  upon  Fetitum^  that  the  remaining  Trustee  should 
transfer  Stock  into  the  names  of  himself  and  another  Person  ap- 
pointed a  Co-Trustee  (t). 

If  there  be  a  proper  ground  for  the  proceeding,  a  Bill  may  be 
filed  to  remaoe  a  Trustee. 

Where,  therefore,  a  female  Trustee  had  married  a  Foreigner, 
ihe  was  removed,  though  in  her  Answer  an  intention  of  leaving 
the  Kingdom  was  denied,  and  a  desire  expressed  of  continuing 
a  Trustee  (k). 

*So  where  a  Testator  directed  a  new  Trustee  tobe  ap-  [*I62 
pointed,  if  either  of  those  he  had  appointed  Trustees  should  die, 
or  become  incapable  of  acting,  and  one  of  the  Trustees  had  ab- 
sconded on  a  charge  of  Forgery,  it  was  referred  to  the  Master  to 
approve  of  a  new  Trustee  (/). 

The  Couit  will  not,  unless  with  the  consent  of  all  Parties, 
change  a  mere  Trustee  for  a  Wife  under  a  Marriage  Settlement, 
without  sending  it  first  to  the  Master  to  see  if  the  Person  pro- 
posed is  a  proper  Person  (m). 

(g)  Rider  v.  Kidder,  13  Vet.  It3.  (A;)  Lake  v.  De  Ltmbert,  4  Ves. 

{A]8eev;Baakof£ngbiid,8Vet.  69f. 

44.  (/)  MUlard  v.  Evre,  t  Ves.  jun.  94. 

(t)  Wflliams  v.  Bird,  1  Ves.  fr Bea.  (m)  OVeefe  r.  Caltiiorpe,  1  Atk. 

3.  IR. 
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If  a  person  appointed  to  execute  a  Trust  refuses  to  accept  tiie 
Trust,  it  is  the  same  as  if  he  had  not  been  named  (n) ;  bat  if  he 
has  accepted  the  Trust,  and  acted  in  it,  he  cannot,  it  seems,  by 
conveying  the  Estate  to  a  new  Trustee,  divest  himself  of  his  re- 
sponsibilities and  duty  (o). 

One  of  three  Trustees  under  an  Act  of  Parliament  being  gone 
abroad,  and  having  released,  there  being  no  Provision  for  the 
cbanee  of  7*rustees,  upon  a  Bill  it  was  referred  to  the  Master  to 
appoint  a  new  Trustee  (p). 

If  Trustees  die,  the  Court  will  appoint  new  Trustees  (q). 

Where  the  office  of  trustees  h  not  confined  to  any  personal 
163*]  qualification,  but  what  any  body  might  *do,  such  as  to  see 
what  Timber  is  fit  to  be  cut,  the  Court,  if  the  Trustees  die,  will 
execute  the  Trust  (r). 

If  a  Trustee  has  the  power  of  appointing  a  new  Trustee  with 
a  more  extensive  Interest,  the  Court  will  not  prevent  the  exer- 
cise of  his  discretion,  but  will  take  care  that  it  shall  be  duly  ex- 
ercised (5). 


CHAP.  VII. 

CHANCERY   PRACTICE. 

Having  endeavoured  in  the  preceding  pages  to  give  a  sys- 
tematic view  of  the  grounds  on  which  Bills  may  be  filed,  and  the 
principles  which  influence  the  Chancellor  iu  the  exercise  of  his 
Equity  Jurisdiction,  it  remains  to  give  a  concise  statement  of 
the  Rules  relating  to  the  Practice  of  the  Equity  side  of  the 
Court  of  Chancery. 

The  practical  proceedings  in  Equity  are  formed,  in  some  re- 
spects, according  to  the  course  of  the  Civil  Law,  and  in  others, 
in  analogy  to  Common  Lata  proceedings  (a). 

Ancient  and  uniform  Practice  constitutes  the  Law  of  the 
Court  as  much  as  positive  Qrder  (6). 

A  Suit  in  Equity  is  commenced  by  the  filing  of  a  Bill.  If  the 
Suit  is  instituted  on  the  behalf  of  the  Crown,  or  of  those'^who 
partake  of  its  Prerogative,  or  whose  rights  are  under  its  particu- 
lar protection,  as  the  objects  of  a  Public  Charity,  the  matter  of 

(n)  Smith  v.  Wheeler,  2  Ventr.        (r)  See  Hewit  v.  Hewit,  Ambl. 

Jo)  Crewe  v.  Dickeo,  4  Ves.  100.         (9)  Webb  v.  Earl  of  Shafbbaiy, 

p)  Buchanan  v.  Hamilton,  5  Ves.  7  Yes.  487. 
I  (a]  Davis  v.  Davis,  2  Atk.  S3, 

(c)  See  Hibbard  v.  Lambe,  Ambl.        (6)  Bxtmne  v.  Bruce,  2  Meriv.  2. 
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complaint  is  offered  to  the  Court  bj  way  of  Information  hy  the 
Attorney-General,  or,,  on  a  vacancy  in  the  office,  by  the  Soli- 
citor*General  (c) ;  but  it  differs  very  little  from  a  Bill  except  in 
the  style  (d). 

*l(  the  Suit  immediately  concerns  the  right  of  the  [^\05 
Crown,  no  Relator  is  necessarily  named,  though  it  usually  is, 
from  tenderness  to  Parties,  in  regard  to  Costs  (e)  ;  but  where 
the  Suit  does  not  immediately  concern  the  right  of  the  Crown,  a 
Relator  must  be  named.  And  if  the  Relator  named  is  not  a  re- 
sponsible Person,  the  Court  will  suspend  proceedings  until  a 
proper  Person  is  named  (/).  If  such  Relator  has  an  interest  in 
the  Suit,  it  is  termed  an  Information  and  Bill  (g).  And  where 
a  Person  thus  files  an  Information  in  the  name  of  the  Attorney- 
General,  he  cannot  get  rid  of  it  without  the  consent  of  the  At- 
torney General,  such  consent  being  necessary  in  all  the  stages 
of  an  Information  filed  in  his  name  (A).  If,  however,  the  Suit 
can  be  maintained  by  the  Attorney-General,  the  circumstance  of 
his  joining,  as  Relator,  a  Per&on  who  is  not  entitled  to  the  equi- 
table relief  which  he  seeks,  will  not  vitiate  the  proceeding  (t)« 
The  Queen  Consort  partakes  ol  the  Prerogative  of  the  Crown, 
and  may  inform  by  her  Attorney  (A;). 

A  Bill  (the  form  of  which  is  derived  from  the  Civil  Law)  (/), 
is  usually  described  as  consisting  of  *nine  parts.  The  Jir$t  [*  1 66 
part  contains  the  Address  of  the  Bill  to  the  Person  or  Persons, 
Lord  Chancellory  Lord  Keeper  (m),  or  Lords  Commissioners  (n^, 
holding  the  Great  Seal.  If  the  Seal  be  in  the  King*s  hands  (o), 
or  if  the  Chancellor  is  Defendant  (;>),  the  Bill  must  be  address- 
ed to  His  Majesty.  The  second  part  consists  of  the  names  of 
the  Plaintiffs,  and  their  descriptions ;  but  the  descriptions  of 
Parties  in  this  part  of  the  Bill  does  not,  it  seems,  constitute  a 
sufficient  averment,  so  as  to  put  that  fact  in  issue  (9).     The 

ic)  Kinf^  V.  Wilkes,  4  Burr.  2554.  nej-General  v.  Bolton,  3  Anstr.  890. 

(dl  Redesd.  Tr.  PI.  78.  3rd.  edit  m  Attorney-General  v.  Tyler,  t 

(ejThe  propriety  of  naming  a  Rela-  Eden,  230.  Lord  Redeadale,  It.  PI. 

tor,  and  the  oppression  arising  from  a  23. 

contrary  practice,  were  particularly  (f)  4  Bro.  C.  C.  38. 

noticed  by  Baron  Perrot  m  a  cause  in  f  a)  Anon.  MS. 

the  Ezcfaieqoer,  Attorney-General  7.  (i)  Attomey*General  v.  Brown,  1 

Fox.    Jn  that  case  no  Relator  was  Swanst.  305. 

named ;  and  thooeh  the  DefendanU  Ik)  Redesd.  Tr.  PI.  19. 

ioalij  prevailed  they  were  put  to  an  U)  Gilb.  For.  Rom.  c.  4. 

expense  almost  equal  to  the  ralue  of  [m)  The  authority  of  Lord  Keeper 

the  Property  in  dispute.  [Redesd.  Tr.  was  declared  to  he  the  same  by  the  5 

PL  19.  n.  (c).]  Though  the  Attorney-  Eliz  c.  18. 

Geoeral   may    proceed  in    his  own  (n)  The  authority  of  Lords  Com- 

name,  yet  where  the  right  is  doubtful,  missioners  was  settled  by  the  I  W.  & 

it  beconies  the  Crown  to  hare  a  Rela-  M.  c  21 . 

tor,  thai  the  court  may  award  Costs  if  (o)  2  West.  Symh.  Chan.  194b* 

it  thinks  proper.    [Per  Lord  Redes-  \p)  4  Vin.  Abr.  385. 

dale,  4  Dow,  8.]  If  relief  is  giren  by  (q)  Albrecbt  'v.  Snssroan,  2  Ves.  & 

the  Decree,   bit  not  such    as  was  Bea.  327. 

prayed,  co*ts  are  not  given.     Attor- 
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third  is  called  the  stating  part  of  the  Bill,  and  contains  tfac 
Plaintiff's  Case.  In  the  fourth  place  is  a  general  charge  of  con* 
federaofm  The  Jifth  part  consists  of  allegations  of  the  Defend- 
ant's pretences^  and  charges  in  evidence  of  them.  In  the  sixth 
part  of  the  Bill  there  is  an  averment  that  the  Acts  complained  of 
are  cwUrary  to  Equity^  and  that  a  Court  of  Equity  alone  can  af- 
ford relief.  The  ss^enth  part  consists  of  a  Prayer  that  the  Par- 
ties may  answer  the  Premises.  The  Prayer  of  the  RelitJ  sought 
by  the  Bill  forms  the  eighth  part.  In  the  ninth  part  is  a  Prajer 
of  Process. 

Bills  died  in  the  Court  of  Exchequer  have  another  part,  term* 
ed  the  quo  minus  part,  in  which  the  Plaintiff  states  himself  to  be 
a  Debtor  and  Accountant  to  the  Crown,  anc)  that  he  will  be  less 
able  to  satisfy  the  Debt,  if  he  has  not  justice  done  him  in  re- 
spect of  the  demand  made  by  the  Bill. 

167*]  *  Many  different  kinds  of  Bills  have  been  already  treated 
of.  Tbuse  Bills  which  become  necessary  to  be  instituted  in  the 
coarse  of  a  Suit,  either  as  an  addition  to,  or  a  continuance  of, 
the  Bill,  or  seeking  the  benefit  of  a  former  Bill,  or  of  a  Decision 
made  upon  it,  or  with  a  view  to  obtain  a  Reversal  of  such  De- 
cision, will  be  treated  as  we  proceed,  and  according  as  they 
arise  in  the  progress  of  the  Suit.  Some  of  these  Bills  are  called 
"  Bills  not  original,"  and  others,  '^  Bills  in  the  nature  of  origin- 
al Bills ;"  but  might,  perhaps,  with  more  of  meaning,  be  termed 
Secondary  Bills, 

A  Bill  must  be  signed  by  Counsel  (r),  a  practice  introduced 
by  Sir  Thomas  Moore  («),  and  if  it  appears  in  any  stage  of  the 
Suit  that  the  Bill  was  not  so  signed,  it  will  be  ordered  to  be  ta- 
ken off  the  File,  and  the  Plaintiff  pay  the  Costs  (<). 

If  the  Bill  contains  matter  criminal,  impertinent,  or  scanda- 
168*]  lous,  such  matter  may  be  expunged  (u),  and  *the  Plaintiff 
and  the  Counsel  will  be  ordered  to  pay  Costs  to  the  Party  ag- 
grieved (x). 

Pleadings  often  run  into  a  great  deal  of  unnecessary  verbiage 

(r)  The  fnming  of  Bills  is  usually  jud^^ent,  and  ezpenence,  requisite 

the  province  of  the  Junior  Counsel ;  in  £e  framinrof  BUls  in  matters  of 

it  is  of  neat  importance,  and  requires  importance.     With  more  tmtfa  it  baa 

much  Knowledge  and  judrment.    In  been  remarked,  *^  that  the  mere  form 

no  other  science  is  so  much  expected  of  bringioe  a  question  before  a  Comt, 

from  the  younrer  members.    In  all  is  of  itself  a  science,  an  art  less  «m* 

perplexed  and  difficult  questions,  it  is  derstood,  and  more  difficult  to  learn, 

prudent  to  have  the  opinion  of  some  than  the  construction  and  use  of  the 

Senior  Counsel  upon  the  fitness  of  the  most  complicated  machine,  oreveo 

Bill  for  its  intended  purpose;  it  may  the  motions  of  the  heavenly  bodies.*' 

ultimately  sare  much  expense  and  (9\  I  Haivr.  Law  Tracts,  p  JOSL 

disappointment.    I  have  heard  Lord  h)  Frencn  w    Dear,  6  Ves.  647. 

Eldon  jocosely  observe,   that  Lord  Dillon  v.  Francis,  1  Dick.  68. 

ThurUno  thought  a  machine  might  be  (u)  See  post,  tit.  Scandal 

invented  for  the  drawing  of  Bills;  but  (x)  Emmerson    v.    Dailison,  Cb. 

in  this  sarcasm  that  great  judge  too  Rep.  194 ;  and  see  Bedesd*  Tr.  PI. 

much  underrated    the    knowledge,  39*  edit.  3rd. 
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(y),  and  Bills  are  seldom  comprised  in  so  few  tis  fifteen  sheets, 
me  length  prescribed  by  an  order  of  Lord  Bacon.  Formerly, 
the  Bill  contained  veiy  little  more  tfian  the  stating  part,  with  e^ 
simple  Prayer,  tiiat  the  Defendant  might  answer  the  matters 
contained  in  it,  and  then  came  the  Prayer  for  relief.  The  Plain- 
^fHe  Equity  most  appear  in  the  stating  part  of  the  Bill  (z).  If 
the  case  stated  in  the  Bill  does  not  entitle  the  Plaintiff  to  a  De- 
cree, a  Demarrer  will  lie  (a). 

Pleadings  in  Equity  are  seldom  so  precise  as  they  ought  to 
he  ;  at  the  same  time  it  is  to  be  considered  that  from  their  na- 
tore  they  will  not  admit  of  the  same  precision  as  Pleadings  at 
Law  {b).  Whatever  is  essential  to  the  rights  of  the  Plaintiff, 
and  is  necessarily  within  his  knowledge,  ought  to  be  alleged  po- 
sitively, and  with  precision  ;  and  it  is  not  a  sufficient  averment 
of  a  fact  in  a  Bill  to  state  that  the  Plaintiff  is  so  informed  (c) ; 
bat  the  claims  of  the  Defendant  may  be  stated  in  general  terms ; 
and  if  a  matter  essential  to  the  determination  of  the  Plaintiff's 
claims  is  chained  to  rest  in  the  knowledge  of  the  Defendant,  or 
moat  of  necessity  be  within  his  knowledge,  and  is  consequently 
the  subject  of  a  part  of  the  discovery  ^sought  by  the  Bill,  [*I69 
a  precise  allegation  is  not  required  (e). 

The  interrogating  mrt  had  its  birth  before  the  charging  part* 
LordKenjfim,  in  the  Bills  he  drew  when  at  the  Bar,  never  put  in 
the  charging  part ;  which  does  little  more  than  unfold  and  en- 
la^  the  statement  (/)•  If  there  is  nothing  in  the  prior  part 
of  the  Bill  to  warrant  an  Interrogatory,  the  Defendant  is  not 
compellable  to  answer  it  (g)  ;  but  under  a  eeneral  charge,  as  of 
themctof  payment  of  Money,  the  Plainttn  may  interrogate  as 
to  all  the  circumstances  that  go  to  prove  or  disprove  the  truth 
of  the  fiict,  BBwhen,  where,  &c.  without^arltcti/nr  chaises  (A)  ; 
though  he  cannot  interrc^te  to  a  distinct  subject  as  to  which 
there  is  no  allegation  in  the  Bill  (t)  ;  but  though  not  bound  to 
answer,  yet  if  be  has  done  so,  and  the  answer  is  replied  to,  the 
fiM^tis  efifectively  put  in  issue  (k). 

The  chaige  of  confederacy  and  combination  of  the  Defendant 
with  others,  is  usual  in  Bills,  unless  they  are  amicable  Bills  (/)  $ 
but  seems  unnecessary,  nor  needs  an  answer  (m),  unless  it  be 
specially  charged ;  and  is  improper,  where  a  Peer  is  Defend- 
ant (n). 

I  Ves.  jun.  450.  {h)  Fanlder  v.  Stuart,  U  Ves.  301, 

x)  Flint  V.  Field,  S  Anstr.  543.  S ;  and  lee  10  Ves.  S90. 

HorendoQ  v.  Lord  Annesley,  2  Ji)  BaUock  v.  RichardBoo,  11  Ves. 

ScLefr.  t73;  and  seeJamtfdv.  Saanden,  4 

(6)  2  Sch.  &  Lefr.  300.  Bro.  C.  C.  458,  and  Mucklettone  v.. 

(e)  Bedeid.  Tr.  PI.  33,  who  cites  1  Browne,  6  Ves.  63,3. 

Ves.  56.  (k)  Attoraej-General  v.  Whore- 

(e)  Rfldesd.  Tr.  PL  33, 34.  wood,  1  Vet.  638,  9. 

(/)  Partridge  V.  Hayorafl,  1 1  Ves.  U)  Wyatt'a  Prac  Beg.  141. 

574, 5.                                          .  (m)  1  Anstr.  82. 

ig]  Bedeid.  Tr.  PI.  35, 3d  edit.  (n)  Redesd.  Tr.  PL  33, 3d  edif. 
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Bills  ttsaally  state,  tfiat  the  Party  is  remediless  by  the  Rules  of 
170*]  the  Qmmtm  LaWf  but  this  need  not  be  *true  in  every 
instance  ;  in  those  cases,  for  instance,  where  the  Common  Law 
Courts  have  assumed  a  Jurisdiction  which  Courts  of  Equity 
alone  had  before  (o)«  For  a  great  while.  Courts  of  Law  would 
not  assist  a  Man  who  could  not  make  Profert  ;  but  as  the  Debt 
existed,  though  the  Party  could  not  comply  with  the  requisites 
to  support  an  Action,  a  Bill  in  Equity  might  be  filed,  calling  op-^ 
on  the  Defendant  either  to  admit  the  Bond,  or  giire  him  an  op- 
portunity of  preying  the  execution  and  the  loss,  and  a  Court  of 
Equity  always  interfered.  But  of  late,  Courts  of  Law  liave, 
from  the  hardship,  waved  that  Rule,  and  permitted  a  Man  to 
declare  upon  a  lost  Bond  (/>) ;  but  Lord  Thurlow  held  this  new- 
doctrine  would  not  extinguish  the  Equitable  Jurisdiction  (7). 

In  matters  of  Account  (r),  Partition  of  Estates  {s\  Assign- 
ment of  Dower  (^),  and  in  some  other  Cases,  a  Court  of  Equi- 
ty will  entertain  Jurisdiction  of  a  Suit,  though  a  remedy  might 
be  had  in  Courts  of  Common  Law.  But,  in  general.  Courts  of 
Equity  will  not  assume  Jurisdiction  where  the  Powers  of  the  or- 
dinary Courts  of  ComnK>n  Law  are  sufficient  for  the  purposes  of 
justice  ;  and  where  a  Plaintiff  can  have  as  effectual  and  com- 
plete remedy  in  those  Courts  as  in  a  Court  of  Equity,  a  Demur- 
rer will  lie ;  but  by  demurring  to  a  Bill  because  the  Plaintiff 
may  have  a  remedy  at  Law,  the  Defendant  will  not  be  debarred 
171*]  of  relief  in  Equity  upon  a  Bill  filed  by  himself,  upon  *a 

E roper  case,  if  the  Plaintiff  in  the  first  Bill  should  proceed  at 
AW  and  recover  (ti)« 

If  any  other  Court  of  ordinary  Jurisdiction,  as  an  Ekclesias- 
fical  Court,  Court  of  Admiralty,  or  Court  of  Prize  (x),  is  com- 
petent to  decide  upon  the  subject,  a  Demurrer  will  equally  hold, 
except  that  the  Courts  of  Equity  have  in  the  case  of  Tithes, 
and  in  the  disposition  of  the  Effects  of  Persons  dying  testate  or 
intestate,  assumed  a  concurrent  Jurisdiction  with  the  Ecclesias- 
tical Courts  {y). 

Formerly,  it  seems,  if  the  matter  was  proper  to  be  decided  at 
Law,  a  Court  of  Law  would  grant  a  Prohibition  (z),  but  there  is 
no  modem  instance  of  such  a  proceeding. 

The  Prayer  of  the  Bill  requires  great  consideration.  For- 
merly, it  appears  to  have  been  thought  sufficient  if  the  Bill  cou- 
tained  only  a  Prayer  for  general  relief  (a),  which  Mr.  Bobbins^ 

(0)  Campbell  v.  French,  8  Cox,  (x)  See  7  Ves.  593. 

36o.  [y]  Redesd.  Tr.  PI.  p.  101, 3d  edit. 

ip)  See  ante,  1  vol.  p  25,  &c.  Read  \x)  See  what  is  said  m  argo.  in  As> 

andf  Brookman,  3  T.  R.  151.  ton  v.  Adams,  3  Salk.  83. 

(q\  Toalmin  v.  Price  6  Ves.  S38.  (a)  Cook  v.  Martyn,  2  Atk.  2, 141 . 

M  See  ante,  1  vol.  p.  85.  2  Mod.  91.  I  have  heard  the  late  Mr. 

'si  See  ante,  1  vol.  p.  244.  Lloyd  very  strennonsly  defend  the 

,0  See  ante,  I  vol.  p.  M9k  position;    and.  Lord  ffldon  has  re- 

tf)  3  P^  Wmsf  39?i  peatedly  held  the  same  doctrlnei 
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• 

aD  emioent  CootiseK  used  to  fay/  '^  wot  the  htH  Prayer  fikxt  to 
the  Lordfs  Prayer  {b)  ;"  but  the  Practice  now  U,  to  pray /»ar> 
ticuloT  reliefs  thoagb  if  the  particalar  relief  prayed  by  the  Bill 
cannot  be  given  exactly  as  prayed,  the  Court  will  aaiist  the  par* 
Itcaiar  Prayer,  under  the  general  Prayer  (e) ;  bot  relief,  incon* 
aisfeat  with  the  specific  relief  prayed,  cannot  be  given  under 
the  general  Prayer  (i2),  unless  in  the  case  of  an  ^Ai/brma-  [*173 
liM  by  the  Attomey^Generai  suing  on  behalf  of  a  Charity  (e),or 
where  a  Bill  is  filed  by  an  Infant  (/),  who  may  have  a  Decree 
opoa  matter  arising  upon  the  state  of  his  Case,  thoudi  he  has 
not  particulariy  insisted  upon  and  prayed  it  by  his  Bill.  But  a 
Bill  may  be  framed  with  two  different  aspects,  so  that  if  in  one 
view  of  the  Case  the  relief  prayed  fails,  the  other  may  be  sus- 
tained {g). 

If  a  KM  be  filed  for  an  account  of  fraudulent  dealing,  it  need 
not  specially  pray  that  every  Bond,  every  Instrument  taken  by 
the  Defendant  without  sufficient  consideration,  should  be  set 
aside ;  the  prayer  for  general  relief  is  sufficient  for  that  purpose ; 
and  upon  thatprayer^  Court  may  give  every  relief  consistent 
with  the  case  made  by  the  Bill  (A). 

llie  concluding  prayer  of  the  Bill  is  that  process  may  issue, 
reqQiring  the  Defendants  to  appear  to,  and  answer  the  Bill  -, 
and  if  an  lajunctioa,  or  a  Writ  of  JVe  exeat  Regno  is  necessary, 
or  i(  any  Ciefendant  has  privilege  of  Peerage,  or  is  a  Lord  of 
Piriiament,  (since  the  union  with  Ireland  an  Irish  Peer,  who  is 
not  a  Meniber  of  the  House  of  Commons,  is  considered  as  a 
Lord  of  Paribment,)  (t)a  Prayer  for  *that  purpose  or  for  |  ^173 
a  Letter  misaive,  before  the  prayer  of  Process  is  necessary  ;  and 
in  case  the  Attorney-General,  as  an  officer  of  the  Crown,  is  a 
Defendant,  instead  of  praying  process  aaainst  him,  the  Bill  must 
pray  that  he  may  answer  it,  upon  being  attended  with  a 
(^py« 

Parlies  to  Suits. 

l»  the  framing  of  a  Bill,  it  is  a  material,  and  often  a  perplei- 
ing,  consideration,  what  Persons  are  necessary  Parties*     The 

(b)  See  1  Atk.  3,  and  3  Atk.  132.  r.  Parker,  1  Ves.  43.  Attorney-Gen. 

(c}BeaaiDont  v.  Bonltbee,  5  Ves.  eral  v.  Smart,  I  Yes.  7%.    Attorney- 

495.  S  Yea.  iui.  401.  General  r.  Breeton,  2  Ves.  496.    At- 

{d\  Lord  Walpole  y.  Lord  Orford^  tomey-General  r.  Scott,  I  Yes.  418 ; 

3   Ves.    416;    and   see  Grimes  v.  aadseevrfaatissaidin  Attoroey-Gkn- 

Frtneh,  9  Atk.  141.  Redesd.  Tr.  PI.  eral  v.  Jackson,  1 !  Ves.  367. 

p.  31,  and  the  cases  there  cited.   I  (/)  Stepilton  r.  SUpilton,  1  Atk.  6. 

Ves.  inn.  426.  IS  Yes.  43  13  Yes.  Qc)  As  in  Mnckleston  and  Browne, 

114;  Mt  see  Daraot  ▼.  Durant,  1  6  Yes.  62;  see  Bennet  ▼.  Yade,  2 

Cm,  5d,  where  a  diffeieot  relief  was  Atk.  325.  Bedesd.  Tr.  PI.  71, 3d  edit* 

gnren  from  that  prayed  for.  {k\  Roche  r.  Moii(];ett,  Dom.  Proc. 

U)  Attorney-General  ▼.  Janes,  I  2  Sod.  &  Lefr.  729. 

Alk.365.AUorney-Generalr.  White-  (i)  Rohinson  r.  Lor^  Rdkfe}»T,6 

ley,  11  Yes.  247.    Attomey-G^necal  Yes.  601. 


igtd  EQUITY  JURISDICTION. 


DecitioDB  on  Hm  sobject  are  nnmeroos,  bot  it  will  only  be  &e« 
cesMLiy  to  advert  to  tbe  leading  Cases,  from  which,  it  is  appre* 
headed,  rales  may  be  extracted,  decisive  of  the  necessary  par- 
ties in  all  cases* 

If  on  the  face  of  the  Bill  it  appears  that  there  are  not  enffi* 
cient  Parties,  a  Demurrer  for  watit  of  Partite  wiJI  Ke ;  bat 
where  it  dees  not  appear  on  tbe  fsce  of  tbe  Bill,  a  PUa  of  want 
of  Paftiesmay  be  resorted  to,  or  an  objection  may  be  taken  at 
the  hearing  of  the  caase  (k)  ;  but  ia  soch  case  the  Bill  is  not 
dismissed,  as  Sir  J.  Jekyll  thought  it  should  (/) ;  but  the  cause 
will  be  ordered  to  stand  over  upon  paying  the  costs  of  the  day 
(hi).  The  usual  order  in  such  cases  is^  to  "  let  the  Cause  stand 
174"^]  over,  with  liberty  «for  the  Plaintiff  to  amend  the  Bill  by 
adding  Parties  (n)." 

It  hBM  been  determined  that  where  a  Bill  ii  dismissed  to  which 
the  Defendant  might  have  demurred,  but  did  not,  he  shall  have 
no  costs  (o)  ;•  and  Vice  Chancellor  Leach  held,  that  when  a  Bill 
on  the  hearing  stood  over  for  want  of  Parties,  with  leave  to 
amend,  tbe  Defendant  was  not  entitled  to  the  coats  of  the  day, 
as  he  might  have  demurred  (/?)• 

Where  it  appeared  on  an  Appeal  from  a  Decree  at  the  Rolls, 
that  Parties  were  wanting,  Lord  ThurUm  ordered  the  cause  to 
stand  over,  with  liberty  to  the  Plaintiff  to  file  a  Sspplementel 
Bill  merely  to  add  Parties  {q). 

If,  however,  a  Plaintiff,  on  the  hearing  of  the  cause,  waves 
the  relief  he  prays  against  a  person,  it  answers  tbe  objection  for 
want  of  making  such  person  a  Party  (r) ;  and  if  hs  agrees  to 
dismiss  his  Bill  as  against  a  Person  unnecessarily  nsade  a  Party, 
it  does  away  the  objection  on  account  of  such  unnecessary  Par* 
ty,  and  the  cause  may  proceed  against  the  other  Defisod* 
ants  («)• 

Merely  naming  a  Person  in  a  Bill  as  a  Defendant  does  not 
make  him  a  Party,  unless  process  is  prayed  against  him  (/)• 

1 75*]  *Even  where  the  cause  had  been  heard,  and  a  decretal 
Order  made,  liberty  has  been  given,  not  to  amend  for  want  of 
Parties,  but  to  file  a  Supplemental  Bill,  in  which  the  necessary 

(k)  Darventv.  Walton,  3 Atk.  5ia  (p)  See  MitcheUv. Bailey, 3 Bfadd. 

U)  See  Stafford  r.  City  of  Loadon,  Rep.  6 1 . 

1  P.  W^ms.  429 ;  bat  his  decree  was  (o)  Holdtirorth  v.  Holdswortb,  1 

revened  by  Lord   King^,   Jones  v.  Dick.  799. 

Jones,  3  Atk.  110.  (r)  Pawlet  v.  Bishop  of  Londan,  2 

(m)Anon.   2  Atk.  U.   Jones  v.  Atk.  S96. 

Jones,  3  Atk.  UO.  S.  C.  1  Dick.  96.  (#)  Wicks  ▼.  Marshall,  3  Atk.  4410. 

Green  ▼.  Poole,  4  Bro.  P.  C.   192,  Sedqu.    Whether  tbe  BiUsbonld  not 

£ast  India  Company  t.  Neave,  5  Ves.  be  dismissed  wg^iosA  snch  Deleadaata 

185 ;  but  this  latter  case  says  nothing'  before  die  caose  is  beard ;  see  Rani-» 

as  to  costs.  ney  t.  Monran,  4  Prioe^  266. 

^  (n)  Windsor  r.  Windsor,  1  Dkk.  (i)  Windsor  v.  Windsor,  S  Dkk. 

707.  707. 

(o)  AooD.  23  Geo.  2  1749.  MP. 
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Parties  might  be  brought  forward  (ti)  ;  bat  a  Plaintiff  cannot 
pat  off  a  Cause  for  defect  of  Parties  imthout  conserU^  or  a  special 
gromd  ;  as  that  be  was  not  awaie  of  the  esus tence  of  such  Par- 
ties (x). 

Suits  are  generally  prosecuted  and  defended  bj  Parties  in 
their  own  names  only  \  though  by  leave  of  the  Court  it  may  be 
done  by  others  ;  as  by  a  Prochein  Amy^  where  a  Feme  Covtri 
soes  her  Husband,  in  respect  of  her  separate  Property  (y),  or 
where  he  u  exiled,  or  has  abjured  the  Realm ;  orby  a  Guardian 
ornext  Friendj  in  the  case  of  Infants  (z),  or  persons  deaf  and 
dumb  (a)  ;  or  by  CwnmUttss^  on  behalf  of  Lunatics  or  Idiotsm 
An  Infonnation  at  the  relation  of  a  Lunatic  is  not  proper ;  he, 
or  some  person  on  his  behalf,  must  be  a  party  (6). 

The  Prockan  Any  need  not  be  a  Relation,  but  must  be  a  per- 
son  of  substance,  because  liable  to  costs  (c). 

The  consent  of  an  infant  to  a  Bill  filed  in  his  name  is  not  ne« 
cessaiy,  bat  it  is  in  the  case  of  a  Bill  filed  on  behalf  of  a  Feme 
Covert. 

If  a  Proc&dti  Jlrmfot  an  Infant  Plaintiff  <2ts,  the  Defendant 
may  move,  upon  four  days  notice  to  the  ^Plaintiff's  Clerk  [^176 
in  Court,  that  the  Master  should  appoint  a  new  Prochein 
Amjf  (d). 

So,  a  Suit  may  be  entitled  either  in  the  Party's  own  rights  or 
in  right  of  another,  or  in  both  their  rights  ;  of  the  first  sort  are 
most  suits  in  Chancery  ;  and  of  the  second  kind  are,  saits  by 
Executors,  Administrators,  Trustees,  kc.  and  of  the  last  sort 
are  suits  by  Baron  and  Feme,  for  Lands,  &c.  in  right  of  the 
Wife, 

A  Trostee  may  in  some  cases  file  a  Bill  in  his  own  name  on* 
W  (e),  as  where  one  Trustee  seeks  relief  against  a  Co*Trustee, 
for  a  breach  of  Trust  (/)  *,  but,  ordinarily,  the  Cestui  quis  Trusty 
where  the  Bill  is  for  an  Execution  of  the  Trust,  should  be  made 
a  Party  (g). 

If  the  Trustees  of  a  term  and  the  Cestui  que  Trust  are  before 

the  Court,  an  intermediate  Trustee  of  the  Equitable  Interest 

need  not  be  made  a  Party  to  a  Bill  filed  to  carry  the  Trusts  of 

the  Term  into  Execution  (A). 

On  a  Bill  filed  by  a  Cestui  que  Trust,  the  Trustee  is  not  oe* 

iu\  Jones  F.  Jones,  3  Atk.  110.  (d)  LAnosster  v.  ThomtOD,  Ambl. 

(x)  Innes  r.  Jackson,  16  Ves.  356  3^. 

(y)  Lady  ElUbank  7.  MootoUeu,  5  (e]  Toth.  S85.  t  Atk.  48. 

Ves.  743  If)  Fraoco  v.  Fraaoo,  3  Ves.  75. 

(z)  See  Kedesd.  Tr.  PL  20, 3d  edit  U*;  Hanne  ▼.  Sterens,  1  Vem.  1 10. 

(«)  Ibid.  p.  '^  n.  (a).  Kuk  v.  Clarke,  Free  Ch.  275.  Adams 

(6)  Attorney-Geneni  ▼.  Bucknall,  f.  St.  Leger,  1  Ball  and  Beatty,  184. 

S  Atk.  328.  (A)  Head  ▼.  LordTeynhsm,  1  Cox. 

(c)  Free.  Cban.  376.  Anon.  1  Atk.  57. 
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cettarily  a  Party  (t) ;  bat  in  general,  it  seems,  he  is  made  a 
Party  (k). 

Two  Plaintiffs  cannot  join  in  one  Bill,  where  their  Intereata 
are  several ;  and  a  Bill  containing  things  of  distinct  natures, 
hrooght  against  two  or  more  Persons,  is  demurrable  (/)•  But 
177*j  on  a  Bill  for  Tithes,  several  ^Parishioners  may  be  made 
Defendants  to  the  Bill,  because  the  demand  against  them  is  of 
the  same  nature.  So  where  a  Person  claims  a  general  right  to 
die  sole  fishery  of  a  River,  he  may  file  a  Bill  against  several 
persons  claiming  several  rights  in  the  fishery,  as  Lords  of  Man- 
ors, occupiers  of  Lauds,  or  otherwise  (n).  And  sometimes,  for 
avoiding  multiplicity  of  Suits,  and  to  bring  all  Parties  who  may 
be  affected  before  the  Court,  the  Suit  is  by,  or  againet,  divers 
Parties,  who  have  separate  rights  or  interests,  such  as  Devisees, 
Creditors,  and  the  like. 

Where  a  Bill  seeks  a  discovery  of  the  necessary  Parties  (o), 
or  where  Persons  interested  are  out  of  the  Jurisdiction  of  the 
Court  (p),  and  it  is  stated  so  in  the  Bill,  and  proved  (q),  it  is 
not  necessary  to  make  them  Parties  (r).  And  though  in  these 
Cases  the  Court  cannot  compel  them  to  do  any  act,  it  can  pro- 
ceed against  the  other  Parties ;  and  if  the  disposition  of  the  pro- 
perty is  in  the  power  of  such  other  Parties,  the  Court  may  act 
upon  it  (s). 

It  seems  advisable  to  add  the  name  of  a  Person  out  of  the  Ju- 
risdiction of  the  Court  as  a  Party  to  the  Bill,  so  far  as  may  be 
necessary  to  connect  his  case  with  that  of  the  other  Parties  ; 
and  the  Bill  may  pray  process  against  him  incase  he  should  be- 
come amenable  to  such  process  ;  and  if  in  iact  he  should  be* 
178*1  come  "^so  amenable  piending  the  Suit,  he  ougjht  to  be 
brought  before  the  Court,  either  by  issuing  process  against  hino, 
if  process  has  been  prayed  against  him,  and  if  not,  by  amendins; 
the  Bill  for  that  purpose,  if  the  state  of  the  proceedings  will 
admit  of  such  amendment,  or  by  Supplemental  Bill,  if  tliey  will 
not  (/)• 

If  the  absent  Parties  are  to  be  active  in  the  performance  of  a 
Decree,  as  if  a  Conveyance  be  necessary,  or  if  they  have  righta 
wholly  distinct  from  thobo  of  the  other  Parties,  the  Court  can* 
not  pioceed  to  a  determination  against  them  (u).  Hence  there 
sometimes  arises  an  absolute  defect  of  justice  which  seems  to 

[i]  Kirk  v.  Clarke,  Free.  Ch.  275.    Cowslad  t.  Colej,  1  Vem.  150;  and 
(k)  1  Eq.  Abr.  72.  2  Bro.  CO.    see  2  Vera.  380.  Derweut  v.  White, 
226.  7  Ves.  3.  2  Atk.  510.  Free.  Ch.  83. 

(Ql  Vera  29.  Hardr.  337.  See  post.        (r)  Redesd.  Tr.  F).  134, 3d  edit, 
tit  Demurrer.  (i)  Smith  v.   Hibernia  Company,  1 

'  '  1  Atk.  148.  Sch.  &  Lefr.  240.  WilUams  v.  Whin- 

1  Vera.  95.  yates,  2  Bro.  C  C.  399 ;  but  see  Fell 

p)  See  Free.  Chan.  83.  2  Atk.    and  Brown,  2  Bro.  C.  C.  277. 

(0  Redesd.  Tr.  Fl.  134, 3d  edit, 
(ti)  Ibid.  25, 134,  last  edit. 
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require  the  interposition  of  the  Legislature  (x).    In  cases  of 
luterpleader,  the  Court,  as  before  observed  (y),  has  got  over 
this  difficulty,  and  if  the  same  principte  were  adopted  in  all 
caaes,  it  would,  without  any  injustice,  remedy  the  inconven- 
ience. 

Where  an  Executor  was  outlawed,  and  a  witness  proved  he 
had  inquired  aAer  and  could  not  find  him,  it  was  considered  un- 
necessary to  make  him  a  Party  (z). 

Where  a  sufficient  reason  to  excuse  the  defect  of  Parties  is 
suggested  by  the  Bill,  as  where  a  personal  Representative  is  a 
necessary  Party,  and  the  Bill  states  that  the  representation  is  in 
contest  in  the  Ecclesiastical  Court,  an  objection  for  want  of  Par^ 
ties  wi\l  not  hold  (a),  unless,  perhaps,  the  Defendant  should  con- 
trovert the  excuse  made  by  the  Bill,  by  pleading  matter  to  show 
it  /alse;  as  that  the  contest  in  the  Ecclesiastical*  Court  ["^179 
vras  determined,  and  administration  granted  {b). 

U  twelve  months  after  the  death  of  the  Testator,  an  Execu- 
tor, who  has  proved  the  Will,  goes  out  of  the  Kingdom,  or  even 
to  Scotland^  an  Administrator  may,  by  virtue  of  the  Act  (c),  be 
appointed,  to  become  and  be  made  a  Party  to  a  Bill  or  Bills^  in 
Equity,  and  to  carry  the  decree  or  decrees  into  effect ;  but  if 
the  Executor  returns  pending  the  Suit,  he  must  be  made  a  Par- 
ty, and  the  Administrator  (his  costs  being  paid)  has  nothing  more 
to  do  with  it  (c/)* 

If  there  be  four  Executors,  and  one  only  prpves,  the  others 
renouncing,  and  the  Executor  who  proves  dies,  a  Bill  must  be 
filed  not  only  against  the  Executors  of  the  Executor  who  so  pro- 
ved, but  against  the  surviving  Executors  of  the  original  Testa- 
tor, for  though  they  renounced,  yet  they  might  at  any  time  come 
in  and  prove  the  Will,  and  the  Testator  could  not  be  unrepre- 
sented until  the  surviving  Executor  renounced  after  the  death 
of  his  companions  («)• 

The  gen(u-al  Rule  as  to  parties  is,  that  where  a  Bill  is  brought 
/or  rtlief  (it  is  otherwise  where  a  Discovery  only^  is  sought)  (/), 
all  Persons  materially  interested  in  the  subject  of  the  Suit,  how- 
ever numerous,  ought,  either  in  the  shape  of  Plaintiffs  or  De- 
fendants {g\  to  be  made  Parties  (A),  in  order  to  ^prevent  [*180 
a  multiplicity  of  Suits  (t),  and  that  there  maybe  a  complete  De- 
cree between  all  Parties  having  material  Interests  ;  but  this  be- 
iog  a  general  Rule,  established  for  the  convenient  administra- 


I 


t\  Ibid.  S5.  f e]  Arnold  v.  Blencowe,  1  Cox, 

V>  Ante,  I  vol.  p.  176.  42d. 

x)  Heath  v.  Percival,  1  P.  Wms.  (/)  Saogosa  and  East  India  Com- 

684.  pany,  2  Eq.  Abr.  1 10. 

!a)  2  Atk.  61.  ig)  Wilkins  v.  Fir,  I  Meriv.  26S. 

h)  Bedesd.  Tr.  PI.  2S7, 3d  edit  (A)  See  od  the  subject  KnoUyt  v. 

c)  38  Geo.  3.  c  87.  Alcock  7  Yes.  563.  2  £q.  Cas.  Abr. 

d)  Bainsford  t.  TayntOD,  7  Veg.  176.  2  Atk.  296, 615. 

460.  (t)  See  2  Atk.  51. 
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lion  of  Jastice,  is  subject  to  some  eiceptions,  introduced  from 
necessity,  or  with  a  view  to  practical  conyenience. 

Where,  therefore,  Persons  interested  are  very  numerous  {k)^ 
as  in  the  sereral  cases  of  the  Water  Works  Company  (Q,  the  Jftw 
River  Company  (m),  Drury  Lane  Theatre^  and  the  other  Thea* 
tres  (n),  the  Phuanihropic  Annuiiy  Institution  (o),  and  others  of 
the  kind  {p)^  the  Court  has  permitted  a/eiD  to  sue  on  behalf  of 
themselves  and  ottiers  interested.  And  where  a  legal  Body 
acts  by  Committees,  it  is  enough  to  consider  a  Contract  as  made 
with  those  who  think  proper  to  undertake,  looking  to  the  bodj 
for  which  they  undertake,  for  indemnity  ;  and  Plaintiffi  at  Law 
cannot  be  nonsuited,  nor  can  they  defend  an  action  against  them, 
upon  that  ground  {q). 

But  where  there  was  a  Society  for  relief  in  sickness,  &c.  by 
means  of  a  fund  raised  by  a  subscription  of  the  Members,  and 
a  Suit  was  instituted  against  the  Trustees,  by  some  Members, 
181*]  for  an  account,  that  *all  the  Members,  though  upwards  of 
forty-seven  in  number,  must  be  Parties ;  such  Members  being 
considered  in  the  character  merely  of  a  Partnership,  they  haT« 
ingno  corporate  capacity  (r)« 

The  cases  of  Creditors  {s)  and  Legatees  (/),  suing  on  behalf 
of  themselves,  and  others ;  and,  by  one  of  many  entitled  to  Prize 
Money  fti),  form  also,  from  necessity,  exceptions  to  the  general 
rule,  but  where  all  the  Parties  to  a  Vestry -order  were  not 
made  Parties  to  a  Bill  for  the  payment  of  Money  allowed  by 
the  order,  the  Court  refused  to  make  Decree  (x). 

\k)  See  Free  Ch.  59S.  pesn  to  ba^e  been  ^vea  in  James  r. 

[/)  2  Vera.  420.  Riob,  [mentionefl  lo  Preoedenti  in 

[m)  11  Ves.  429.  Chao.  p.  42,]  in  faTour  of  penoDB 

(ft)  See  Moffat  against  Farqohar-  who  had  been  Cburchwardmis,  and 

SOB,  2  Bro.  C.  C.  3^.  laid  out  Money  for  the  use  of  the 

fo)  16  Yes.  921.  Parisb,  against  the  then  Cbafchwar- 


partiei  to  a  Trust  Deed  for  payment  In  aaotiier  case,  early  in  tne  reign  of 

of  Debts  have  been  permitted  to  sue  William    and  Mary,  [mentionM  in 

on  behalf  of  themselres,  and  the  other  Precedents  in  Chancery,  p.  43,]  sim- 

creditors  named  in  the  Deed,  for  the  ilar  relief  appears  to  have  been  giv- 

?KeoatioQ  of  the  Tratt  Redesd.  Tr.  en ;  bat  in  the  year  1692  the  Coort 

1.  136, 3d  edit.  seems  to  have  tnonght  that  the  Spw- 

{q)  Cousins  ▼.  Smith,  (3  Ves.  544 ;  itual  Court  was  the  proper  place  in 

and  see  Collea  and  Duke  of  Queens-  which  to  obtain  relief  in  these  cases, 

bnry,  I  Bro.  C.  C.  101  [Batteley  and  others  v.  Cooke,  Prec. 

Cr)  Beawnont  r.  Meredith,  3  Ves.  Chan.  p.  42  S.  C.  not  sofoU,2  Vem. 

&Bea.l82.  262.]    In  a  suhseaaent  case  in  17SI , 

(«)  Leiffh  V.  Thomas,  2  Ves.  313.  [Blackbourne  v.  Webster  and  oCh- 

Anon.  y  Atk.  571.  ers,  2  P.  Wms.  p.  632  ]  the  Chanoel- 

(0  Rede^.  Tr.  PI.  136.  lor  decreed  a  Parish  Rate  to  be  made 

Ctt)  Good  ^d  Blewitt,  13  Ves.  397 ;  to  reimburse  a  Party  who  had  advan- 

and  see  Broi^^n  and  Harris,  13  Ves.  ced    Money  for  the  bnildioff  of  a 

397.  Workhouse,     but    Lord  /Thnrlow 

(ar)  Henchman  y.  Ayer,  Hard.  333.  doubted  the  authority  of  this  decisioii» 

Com.  Dig.  tit.  Cb.  E.  2.   Relief  ap-  [See  note  2  to  2  P.  Wms.  p.  634.1 
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'  Although  the  old  Role,  that  ail  persons  having  ""^any  [*182 
charge  upon,  or  inlerei^t  in^  the  Estate,  however  Dumerous,  nnast 
be  made  Parties,  baa  been  dispensed  with  for  purposes  of  con« 
venience,  yet  it  may  often  be  provident  to  make  a  single  Annui- 
tant a  Party  for  the  purpose  of  taking  the  Accounts  so  far  as  may 
be  requisite  (a). 

For  the  application  of  personal  Estate  among  next  of  Kin,  or 
Persons  claiming  under  a  general  description,  as  the  Relations 
of  a  Testator  or  other  Person,  when  it  may  be  ascertained  who 
are  all  the  persons  answering  that  description,  a  Bill  has  been 
admitted  by  one  Claimant  on  behalf  of  himself  and  the  other  per- 
sons equally  entitled  (6). 

If  a  Legacy  be  given  to  two,  one  could  not  sue ;  lut  when 
Legacies  are  given  to  several,  each  alone  may  sue  for  his  Lega- 
cy(c). 

A  r€siduanf  Legatee  filii^  a  Bill,  must,  in  general,  bring  before 
the  Court  all  Persoiis  interested  in  the  residue  {d). 

In  general,  where  a  Bill  is  filed  for  equitable  relief  as  to  a 
Rmi'Charge^  all  the  Persons  whose  Estates  are  liable  must  be 
brought  before  the  Court,  that  complete  Justice  maybe  done, 
and  the  question  tried  in  the  presence  of  all  who  are  interested, 
and  may  *have  claims  to  contribution  among  them  («)•['*  183 
Bot there  are  exceptions  to  this  Rule  ;  as  where  it  is  impracti- 
cable, or  so  inconvenient  as  to  be  almost  impracticable  (/) ; 
and  there  seems  a  difference,  where  the  Rent-charge  is  claimed 
by  a  Charity  (ff). 

If  a  Bill  be  filed  to  establish  (he  Plaintiff's  right  to  demand 
service  from  the  Individuals  of  a  large  district,  to  his  Mill,  it  is 
notnedessary  to  make  all  the  Inhabitants  Parties,  that  being  im- 
practicable (A)« 

It  is  eatablished,  thatin  the  case  of  Persons  interested  in  Real 

Mid  ia  a  nbsaqoeat  case,  [French  ▼•  Plaintiff  the  Money  laid  out  by  her 

Dcwr,  5  Ves.  550,1  where  a  former  Testator,  with  costs  of  the  sait,  aod 

Charcfawaideo  filed  a  Sill  affainst  the  that  the  Money  should  be  raised  by  a 

Pttrisb  Officers  aod  forty  Iimabitaots  Parish  Rate. 

finr  BMHiey  laid  oot  under  an  order  of  (a)  Tharp  ▼.  Tfaarp,  3  Meriv.  512. 

Vestry,  Lord  Rosslyn  obserred,  that  [b)  Redesd.  Tr.  PL  138. 

ajT  As  miariamed  tuch  a  jurudklion  [c)  Haycocke  y.  Hayoocke,  K/han. 

M  ghoM  rmn  half  the  parighet  tn  Cas.  124. 

tkekmgdam;  but  on  that  point  i|0  fd)Ibid. 

derawm  was  made,  as  the  case  went  (e)  Attomey-General  ▼•  Jackson, 

off  CD  aocoQDt  of  an  informality  in  11  Ves.  367. 

theprooeedin|[s.    In  4  Vin.  p.  529.  (f)  Ibid,  and  see  Adair  y.  New 

'A,  9,  a  case  is  mentioned  where  a  River  Company,  1 1  Ves.  429. 

IkD  was  filed  against  90  parishioners  (r)  Attorney-General  ▼.   Jackson, 

by  the    Executrix   of  one  of  the  11  Yes.  365.    Attorney-General  t. 

dbarciiwaitleas  of  Woodford,  to  be  Wyburgh,  1  P.  Wras.  599. 

reimbursed  Money  laid  out  by  the  (h)  Adair  ▼.  New  River  Company, 

Testator  as  Cfauichwarden,  for  re-  11  Ves.  444,  5.    I  haVe  seen  many 

beildiiig  the  steeple  of  the  Church,  Bills  of  that  description,  where  only 

sad  Lord  Harooart  decreed  that  the  a  few  of  the  Inbaoitants  were  Ds- 

parisfaioners  should    reimbbrse  the  fendants. 

Vol.  II.  16 
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tiitates,  it  IB  sufficient  Ibat  a  Plaintiff  making  claimi  relative  to 
anch  Estates  bring  before  the  Court  the  first  Tenant  in  Tail  io 
being,  and  if  there  be  no  Tenant  in  Tail  in  being,  the  first  per- 
son entitled  to  the  Inheritance  (t),  with  those  claiming  prior  In- 
terests, omitting  those  who  may  claim  in  Remainder  or  Rever- 
sion  after  such  vested  Estate  of  Inheritance ;  and  a  Decree 
against  the  Person  having  that  vested  Estate  of  Inheritance  will 
bind  those  in  Remainder  or  Reversion,  though  by  failure  of  all 
the  previous  Estates,  the  Estates  then  in  Remainder  or  Rever- 
sion may  afterwards  vest  in  possession  (k).  But  in  all  these  ca*^ 
ses  Persons  interested,  but  not  made  Parties,  have  opportunities 
184*]  given  them  during  the  progress*  of  the  Suit  of  supporting 
their  Interests ;  the  Court  being  always  open  to  them  aa  to 
questions  upon  the  management  of  the  Suit,  applications  for  a 
rehearing,  &c.  (/)  and  ^  Person  entitled  in  Remainder,  and  af* 
terwards  becoming  entitled  in  possession,  may  appeal  from  a 
Decree  made  against  a  Person  having  a  prior  Estate  of  Inher- 
itance, and  cannot  avoid  the  effect  of  the  Decree  by  a  new 
Bill  (m). 

If  the  King  of  another  Country  be  interested  in  the  Suit,  he 
must  be  made  a  Party,  ahd  stated  to  be  out  of  the  jurisdiction  of 
the  Court  (n). 

It  ia  a  Rule,  that  no  one  need  be  made  a  Party,  against  whom, 
if  brought  to  a  hearing,  the  Plaintiff  can  have  no  Decree  (o)  : 
(ox  this  reason,  a  rcsidvtaty  Legatee  need  not  be  made  a  Party  to 
a  Bill  by  a  Legatee,  against  an  Executor  (/>),  nor  in  sucb  case 
are  other  Legatees,  out  of  personal  Estate  only,  necessary  Par- 
ties ;  but  where  a  Legatee  out  of  real  Estate  files  a  Bill,  every. 
Legatee  whose  Legacy  is  charged  on  such  ceal  Estate  ought  to 
be  before  the  Court  (q).  In  some  cases,  however,  the  Coort 
has  regretted  that  residuary  Legatees  were  not  parties  to  a  Bill 
by  a  Legatee,  where  points  have  arisen  in  which  they  were  ma- 
teriaHy  interested.  So  aBankrupt  is  not  a  necessary  Party  to 
a  Suit  brought  against  Assignees  of  bis  Estate  (r)  ;  but  if  a  Bill 
1 85*]  is  brought  for  the  discovery  of  a  Bankrupi^s*  Estate,  tbe 
Bankrupt  may,  perhaps,  be  made  a  Party  {s). 

it)  Leonard  and  Sussex,  2  Verm  tbe  King  of  Spain,  io  De  la  Torres 

6S7.    Giffiftrd  v.   Hort,  I   Sob.  and  v.  Beroaldes,  a  cau^e  which  came  oq 

Lefr.  408.    .Fletcher  v.  ToWt,  5  Ves.  22  April  1818,  before  Vice-Chancel- 

10.    Lloyd  and  Johnes,  i  Ves*  68.  lor  Leach. 

Repoldson  varuu9%  Perkins,  Ambl.  (o)  De  GoUs  v.  Ward,  3  P.  Wins. 

564.  S.  C.  1  Dick;.  4^7.    Coc^bura  310,  io  note  I. 

^ndTbompsoOalB  Ves.  327.    Finch  (p)   Browne    v.    Dowthwaite,    1 

fr.  Finch,  %  Ves.  493 ;  but  see  Gilh.  Madd.  Bep.  446.  1  Bro.  C.  C.  303. 

164;  1  Chan.  Cas.  320.  Proc.  Chan.  (q)  Morse  v.  Sadler,  I  Cox,  332, 

%78.  (rj  De  Golls  t.  Wa^,  mentioned 

(k)  Redesd.  Tr.  Pi.  141.  in  note  1  to  3  P.  Wma.  31 1 »  contra, 

(0   Cockburn   v.   Thompson,  16  2Vern.32. 

Ves.  327.  (#)  Sharpe  t.  Gamoo,.  3  Vera.  32. 

fm)  I  Sob.  k  LeAr.  386.  411.  See  ante.  1  vol.  p.  213  ;  but  sae  1 

n)  Tbia  was  done  in  the  case,  of  Ve9.  &  Bea.  550. 
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So,  also.  Persons  ought  not  to  be  made  Parties  who  may  be 
examined  as  witnesses,  and  against  whom  n6  relief  is  prayed; 
and  such  unnecessarj  Party  may  demur  or  plead,  as  the  case 
requires  (0*  the  exceptions  to  this  Rule  are  fti  the  case  of 
AgtmUt  to  a  Corporation  (ti),  and  o(  ArMiratots  (a;),  ^nA  Atior^ 
nUs  who  have  fraudulently  prepared  deeds,  sought  to  be  set 
aside  (y)« 

The  Husband  must  be  a  Party  io  a  Bill  filed  against  his  Wifd^ 
unless  be  vs  an  exile,  or  has  abjured  the  Realm  (;)•  When  a 
Husband  files  a  Bill  for  things  merely  in  action  belonging|t6  the 
Wife,  as  a  Bond,  &c.  she  mnst  join  in  the  Suit ;  but  it  is  other- 
wise where  he  claims  a  Rent  running  in  the  Wife's  right  after 
Marriage ;  for  if  the  Husband  sued  alone,  and  the  Bill  was  dls« 
miseed,  that  would  not  conclude  the  case  ;  and  if  he  died  before 
a  Decree,  the  Wife  could  not  revive  the  Suit  {a).  The  Com* 
Diittee  of  the  Estate  *of  an  Idiot  or  Lunatic  must  be  made  [*18(( 
a  Defendant  with  the  Person  whois  under  his  care  (6). 

A  wife  may  sue  alone  for  a  separate  maintenance  without  the 
Husband  (c). 

To  a  Bill  by  the  Assignee  of  a  Judgment  the  Assignor  Is  a  ne* 
cessary  Party  (d). 

A  Relator  who  has  some  Interest^  is  a  necessary  Party  to  an 
loforiDation  (e) ;  but  he  need  not  be  the  Person  principally  in* 
terested  (/). 

If  the  Attorney-General  files  an  Information,  and  a  Person  iff 
dead  without  Heirs,  and  the  persons  claiming  his  interest  a\e 
necessary  Defendants,  the  Solicitor-General  must  be  made  a 
Defendant  {g). 

An  Administrator^  though  insolvent^  must  be  made  a  Party  to 
a  Bill  for  a  discovery  of  Assets  (A) ;  but  a  Bill  for  a  discovery  of 
real  Assets  may  be  brought  against  an  heir,  in  order  to  preserve 
a  Debt,  without  making  an  Administrator  of  the  personal  Es- 

({)PliiniiQer  v.  May,  1  Yes.  436;  will  befoasd  tbftt  a  Demarrer  tvill 

and  see  t  Bro.  C.  C.  252,  332.  2  Ves.  lie."    See  also  S.  C.  reported  16  Ves, 

jon.  454.  6  Ves.  143  and  7  Ves.  287.  164,  much  to  the  sameefieot. 

(«)  Wyehr.  Meal,  3  P.  Wms.  310.  (z)  iledead.  Tr.  PI.  24, 3rd  edit 

Plamnier  y  May,  1  Ves.  426.    Le  (a)  Clarke  ▼.  Lord  Angler,  1  Cban. 

Texier  r.  Margrrame  of  Aospach,  Cas.  41. 

15  Ves.  164.  S.  G.  MS.  {h)  Redesd.  Tr.  PI.  p.  94,  3d  edit. 

(x)  Domtner  r.    Corporation    of  1  Chan.  Cas.  19. 

dttppenham,  14  Ves.  162.    Stewart  (e)Regn^T.  Lewis,  1  Oha.  Casr 

r.  EsMt  India  Cottpany,  2  Vem.  380.  35. 

(y)  BennetT.  Vade,  2  Atk.  328. 1  {d)  Cathcart  y,  Lewis,  1  Ves.  jnn. 

Anstr.  37.   I  Sch.  and  Lefr.  227.   in  463. 

Texier  ▼•  Margravine  of  Anspach,  ie)  Bedes.  Tr.  PI.  90,  91. 

MS.  the  Lord  Chaocellor  said,  ''If  (/)  Attorney-Geoeral  y.  Biicknalt, 

yon  mean  to  make  an  Attorney  pay  2  Atk.  328. 

i  as  hikyingf  mixed  himself  in  a  (^)  As  was  done  in  AtCome^-Gen« 

of  frand,  you  most  not  merely  eral  y.    Corporation  of  Bristol,  Z 

hiana  Party  to  the  Bill,  but  Madd.Rep.  319. 

also  pray   that  relief  against  (^)  Ashurst  y.  Eyre,2  Atk&5h 
him,  or,  I  think,  if  it  is  looked  into,  it 
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tate  or  Party,  where  it  is  suggested  that  the  representatioo  is 
contesting  in  the  Ecclesiastical  Court  (t). 

Trustees,  Parties  to  a  Suit,  will  not  be  allowed  to  change  the 
Trustees  under  a  power  for  that  purpose,  without  the  Authori- 
ty of  the  Court  (j;) :  and  the  Court  will,  upon  motion,  restnda 
uiem* 

If  a  Bill  is  brought  to  establish  a  general  Modus  throosh  a 
187*]  whole  Parish,  all  the  Land  Owners  must  *be  either  Puin* 
tiffi  or  Defendants ;  butif  the  Plaintiff  sues  for  Tithes  in  kind, 
the  Defendant  may  insist  upon  such  Modus,  though  the  rest  of 
the  Parishioners  are  not  made  parties  (/)•  Though  a  Modus  be 
laid  in  all  the  occupiers,  jei  each  is  liable  for  the  whole,  so  that 
suing  a  part  of  the  occupiers  is  sufficient  (m). 

Where  a  Rector's  or  an  Impropriator's  right,*  does  not  come 
in  question,  he  need  not  be  made  a  Party  to  a  Bill  brought  for 
subtraction  of  Tythes  (n). 

On  a  Bill  to  Establish  a  Customary  Payment  in  lieu  of  Tithes, 
the  OrBinary  must  be  a  Party  (o). 

If  there  be  a  Mortgage  by  a 'Tenant  in  Fee,  who  creates  a 
Term  for  that  purpose^  it  is  not  necessary,  on  a  Bill  of  Forecio* 
sure,  that  the  personal  Representative  should  be  made  a  Par* 

If  the  Heir  of  the  Mortgagee  brings  a  Bill  to  foreclose,  the 
Executor,  as  well  as  the  Heir  of  the  Mortgagor  must  be  made  a 
Party  (9) ;  and  if  the  Hc;ir  of  the  Mortgagor  files  a  Bill  to  re* 
deem,  the  Executor  or  Administrator  of  the  Mortgagee  must  be 
made  a  Party  (r). '  The  heir  need  not  be  a  Party  to  a  Bill  by  a 
Devisee  to  redeem  (5). 

A  second  Morteagee  who  files  a  Bill  to  redeem  a  prior  Mort- 
gage  must  make  the  Heir  of  the  Morteagor  a  Party  ;  and  that, 
though  the  second  Mortgage  is  only  of  part  of  the  Estate  com* 
]  88*]  prised  in  the  *first,  and  under  a  different  Title  (0 ;  but  it 
is  not  necessary  to  make  his  personal  representative  a  Party  (ti)« 

On  a  Bill  for  Foreclosure,  brought  against  the  Heir  of  the 
Mortoagor,  it  is  not  necessary  to  make  the  Executor  a  Party  (x). 

Whether  all  Encumbrancers,  previous  to  the  filing  of  a  Bill 


(i)  Pliinket  v.  Penson,  2  Atk.  51.         («)  Lewis  r.  Nsngle,  2  Ves.  431 . 

(&)Earl  of  Shaftsbury  v.  Arrow-       mPalk  ▼.  Lord  Clintoo,  12  Ves. 

smith,  7  Ves.  487.  48.  Fell  ▼.  Browne,  2  Bro.  C.  C. 

m  Rudffe  V.  Hopkins,  2  Eq.  Abr.  276.    Woodcook  v.  May,  Lord  Not- 

170.    Sedvid.    1  Atk.  283.  tinffham's  MS.  noticed  12  Ves.  59. 

(m)  Hardcastle  v.  Smithson,  4  Atk.  contra,  Clerkson  ▼.  Bowyer,  2  Vem. 

^?*  66.    Freak  v.  HorseXy,  2  £q.  Abr. 

(n)  Carte  r.  Ball,  3  Atk.  600.  77, 2  Freem.  62. 

(o)  Gordon  v.  Simpkinson,  1 1  Ves.       (11)  Fell  r.  Browne,  2  Bro.  C.  C. 

509.  279. 

(p)Brad8haw  r.  Outrain,  13  Ves.       («)Dancombe  r.  Hansley,  men- 

^\  tinned  in  note  A.  to  3  P.  Wms.  333. 

iq)  2  Ea.  Abr.  77.  Cleitoon  v.  13  Ves.  234.  Cary  ▼.  Asb,  9  March 

Bo^er,  2  Vera.  66.  1808,  MS.  Sed  vid.  Meek«r  r.  Tan- 

(r)  2  Freem.  52i  ton-  2  Ch«n.  Cm.  29. 
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of  Foreclosure,  must  be  Parties,  has  been  the  subject  of  cpn- 
troversj,  and  no  where,  1  believe,  expressly  decided ;  but  the 
opinion  of  the  Profession,  is,  that  they  are  necessary  Parties* 
In  the  Bishop  of  Winchester  v.  Beaver  (y)^  the  Court  ordered  a 
IKH  of  Foreclosure  to  stand  over,  to  make  a  Judgment-Creditor 
(who,  according  to  the  Answer,  was  the  only  Encumbrancer 
except  the  Mortgagee)  a  Party,  but  the  Court  would  not  deter- 
mine the  general  point,  whether  all  Encumbrancers  should  be 
made  Parties ;  but  if  ons  must,  if  disclosed  by  the  Answer,  why 
not  motiy,  if  ttiey  appear  by  the  Answer  ?  The  inconvenience 
certainly  follows,  as  stated  in  the  Case  above  alluded  to,  that  a 
man  is  ttias  armed  with  a  shield  to  ward  off  a  Foreclosure ;  for 
the  Mortgagor  might  confess  twenty  Judgments  at  the  fime  of 
msJdng  &e  Mortgage,  in  order  to  guard  against  Foreclosure* 
It  is  not  stated  in  the  Report  of  the  iishop  of  Winchester  v.  £ea- 
voTj  when  the  Judgment-Creditor  "^became  such,  whether  [^189 
before  the  Bill  was  filed,  or  after,  and  before  the  Answer ;  but 
as  the  Court  said. a  Judgment  confessed  after  a  Bill  filed  would 
not  do,  the  conclusion  is,  that  the  Judgment  in  that  case  must 
liave  been  previous  to  the  filing  of  the  Bill.  It  is  now,  indeed, 
well  established,  that  Encumbrancers,  after  a  Bill  filed,  are  not 
necessary  Parties,  they  being  affected  by  the  doctrine  of  lis  pen" 
dens  (^),  an  alienation  pending  a  Suit  being  void  (a) ;  or,  more 
correctly,  perhaps,  the  Purchaser  takes  subject  to  the  effect  of 
the  suit.  It  is  certainly  a  maxim  Pendente  lite  nihil  innovetur 
(i)  ;  bat  the  true  interpretation  of  that  Rule  is,  that  a  Convey- 
ance does  not  vary  the  rights  of  the  Parties  in  a  Suit;  for  Suits 
would  be  interminable,  if  one  Party  pending  the  Suit  could,  by 
conveying  to  others,  create  a  necessity  for  introducing  new 
Parties ;  and  though  ordinarily,  a  Decree  binds  only  the  Parties 
to  the  Suit,  yet  he  who  purchases  during  the  pendency  of  the 
Suit;  is  bound  by  (be  Decree  that  may  be  made  against  the 
Person  from  whom  he  derives  title  (c) :  an  Assignment,  for  in* 
stance,  of  the  Equity  of  Redemption,  pending  a  Bill  for  Re- 
demption, puts  the  Assignee  upon  the  same  footing  as  the  Per- 
son irom  whom  he  obtained  the  Assignment  (d).  So,  the  Pur- 
chaser of  an  Estate  charged  with  Debts,  pending  a  Suit  by  Cre- 
ditors, is  bound  (c) ;  but  in  all  these  cases  the  Purchase,  during 
*the  pendency  of  the  Suit,  is  not  absolutely  annulled,  and  [*]90 
the  Purchaser  takes,  subject  to  the  effect  of  the  Suit  upon  the 


(y)  3  Ves.  314.  lb)  Co.  Litt.  344b. 

[z)  Gartb  v.  Waid,  2  Atk.  174.  Ic)  Metcalfe  v.  Polvertoft,  S  Ves. 

Bbbop  of  Winchester  ▼.  Paine,  11  &  Bea.  S04»5, 6,  7. 

Ves.  195.  [d)  See  case  put  by  Lord  Hard- 
fa)  Walker  y.  Smallwood,  Ambl.  wicke,  in  GarUi  ▼.  Ward,  S  Atk. 

m.    GaskOl  ▼.  Dordin,  1  Ball  &  175. 

Bea.    167.    Moore  ▼.  Macnamara,  :«)  Walker  y.  Smallwood,  Ambk 

Ibid.  187, 8.  67^. 
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Property  (/) ;  but  the  Master  of  the  Rolls  observed  in  the  Bish-^ 
op  of  Winchester  v.  Paine  (g),  that  if  the  legal  Estate  be  ac« 
qaired  during  the  peodencj  of  the  Suit,  it  might  be  necessarj, 
ID  order  to  avoid  it,  to  have  recourse  to  a  new  Suit.  He  deter* 
mined  also,  in  that  case,  that  the  Suit  having  abated  by  the  death 
of  the  Mortgagor,  did  not  render  it  necessary  to  make  Partiesi 
those,  who  when  the  Bill  of  Revivor  was  filed  were  Encnmbran- 
cers,  hot  were  not  such  when  the  original  Bill  was  filed  ;  and  he 
observed,  that  if  the  Encumbrancers  acquired  their  Title  during 
an  abatement  of  the  Suit,  there  would  be  great  difficulty,  though 
Lord  Notiinghatn  seems  to  have  thought  they  were  not  necesaa** 
ry  Parties.  Persons  claiming  under  a  Mortgage  must  be  Par- 
ties to  a  Bill  to  redeem,  and  the  Mortgagor  must  pay  the  ex- 
pense of  making  them  Parties  (A) ;  but  where  a  Mortgagee,  who 
has  a  plain  Redeemable- Interest,  makes  several  Conveyances 
upon  Trust ;  in  order  to  render  it  difficult  for  a  Mortgagor  or 
bis  Representative  to  redeem,  it  is  not  necessary  that  the  Plain- 
tiffshould  trace  out  all  the  Persons  who  have  an  Interest  in  such 
Trust  to  make  them  Parties.  But  where  the  Redemption  de^ 
pends  upon  equitable  circumstances  and  the  Plaintiff  is  not  in 
the  common  case  of  Redemptions,  and  where  the  Mortgagee  in 
Fee  has  made  an  absolute  conveyance  with  several  Limita- 
tions and  Remainders  over,  the  Decree  cannot  be  complete 
191^  *  without  bringing,  at  least,  the  first  Tenant  in  Tail  before 
the  Court  (A). 

If  there  have  been  several  mesne  Assignments  of  a  Mortgage, 
all  those  Assignees  are  not  necessary  Parties,  (unless  the  Afort- 
gagor  was  a  Partv  to  the  Assignments,  or  declared  what  was 
one,)  but  only  the  last  Assignee  (t).  An  Under  mortgagee, 
bringing  a  Bill  to  foreclose,  must  make  the  original  Mor^agee  a 
Party  (A). 

Ou  a  Bill  to  redeem,  the  Person  having  the  legal  Estate  must 
be  before  the  Court,  for  otherwise  the  Mortgagor  cannot  have  a 
complete  re*conveyance  (/)• 

B^  the  39th  and  40th  Geo.  3,  c.  36,  Courts  of  Equity  are  aa- 
thonzed  to  order  the  Bank^  the  East  India  or  South-Sea  Com- 
panies to  transfer  Stock,  or  pay  Dividends  to  Parties  in  a  Suit., 
and  may  issue  an  Injunction  to  prevent  such  transfer  or  pay- 
ment without  the  Bank,  &c.  being  made  a  Party  ;  but  this  salu- 
tary Act,  it  has  been  held,  does  not  preclude  the  Plaintiff  from 
making  tiiese  Companies,  Parties,  if  advisable  (m) ;  but  in  a  re- 

(/)  See  Metcalfe  v.  Pulrertoft,  2  Ves.  268.    Hill  v.  Adams,  2  Atk.  39. 

Yes.  ^  Bea.  200.  (k)  Hobart  v.  Abbot.  2  P.  Wots. 

(r)  U  Ves.  195.  642. 

(X)  WethereU  v.  Collins,  3  Madd.  (/)  Wood  v.  WUliaros,  before  V. 

Rep.  255.  C.  Leach,  April  1819,  MS. 

(a)  Tatoi  V.  Hambly,  2  Atk.  237,  (m)  Temple  v.  Bank  of  England  6 

8.  Ves.  770. 

(t)  See  Chambers  v.  Goldwyn,  9 
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c«nt  case  (n),  the  Vtce'Chancellor  said  he  should  dismiss  the 
Bill,  with  Costa,  against  the  Bank  wherever  thej  were  unncces* 
sary  Parties,  as  in  cases  provided  for  by  this  Act ;  the  same  to 
he  personally  paid  by  the  Plaintiff,  the  Statute  being  otherwise 
rendered  useless*  •    - 

•On  a  Bill  against  an  Executor  for  an  account,  it  *is  not  [*I93 
necessary  to  make  the  AUomey-General  a  Party  in  respect  of  a 
Legacy  given  to  a  Charity  (o). 

Where  some  of  the  undertakers  under  the  Statute  4  Anne,  c* 
14,  in  regard  to  Briefs,  are  dead  ;  on  a  Bill  for  an  account,  their 
Representatives  need  not  be  brought  before  the  Court,  for  they 
are  each  answerable,  the  one  for  the  other  {p)» 

Creditors  of  a  Testator,  or  Intestate,  need  not,  or  rather  can* 
not  (r),  make  anybody  but  the  personal  Representative  a  Party. 
Bat  in  a  case  of  insolvency  (s)y  or  where  there  are  any  Persons 
who  have  possessed  the  Estate,  or  any  other  Debtors  of  the  de- 
ceased  who  deny  they  have  any  snch  Assets,  or  apply  them  im* 
properly  (/) ;'  or  where  there  is  am  collusion  betroeeti  them  and 
ike  Representative,  they  may  in  Equity,  though  not  at  Law, 
follow  the  Assets,  make  them  Parties,  and  demand  an  Account 
(ti). 

On  a  Bill,  by  a  Specialty  Creditor,  for  the  discovery  of  As- 
sets  descended,  the  Heir  and  the  Personal  Representative  must 
be  made  Parties  (s). 

if  a  Bill  be  filed  by  a  Creditor  by  Bond,  against  a  Devisee  of 
the  Creditor's  real  Estate  (y),  or  against  an  Assignee  of  the  De- 
visee, the  Devisor's  Heir  must  *he  made  a  Party  (z).  [*I93 
The  personal  Representative  of  the  deceased  Debtor  is  also,  in 
general,  a  necessary  Party,  as  a  Court  of  Equity  will  first  apply 
the  personal  Estate  in  exoneration  of  the  real  Assets  (a). 

If  a  Bill  be  filed  by  the  Assignee  of  a  Bond,  the  Representa- 
tive of  the  original  Obligee  must  be  made  a  Party  (6). 

It  is  said  to  be  a  Rule  in  Equity^  that  where  two  or  more  are 
liable  to  a  demand,  one  alone  cannot  be  proceeded  against,  but 
that  aU  the  persons  liable  must  be  brought  before  the  Court  (c). 

(f»)  EMrk^  V.  EUridge,  3  Madd.  105 ;  and  see  Doras  v.  Simpson,  4 

Rep.  3B6.  Ves.  665. 

(o)  ChiUy  ▼.  Parker,  4  Bro.  C.  C.  {x)  Kaigbt  v.  Knight,  3  P.  Wms. 

38.  331.  Madoc  v.  Jackson,  3  Atk.  406. 

(0)  Ex  parte  Angel,  2  Atk.  162.  Frekev.  Colepepper^LordKenyon's 
8.C.  Bam.  423.  Rep.  133. 

(r)Vid.  Afeagcr  V.  Rowley,  6  Ves.  (y)  Gawler  ▼.  Wade,  1  P.  Wms* 

748.  Kiermui  t.  Ftte  Simon,  3  Ridgw.  99. 

P.  C*  1 8.  (z]  Warren  r.  Stawell,  2  AA.  125. 

(#)  Ibid,  and  see  ITttersott  ▼.  Mair,  (a)  3  P.  Wms.  331. 

2  Ves.  joD.  95,  and  S.  C.  4  Bro.  C.  (b)  Ray  v.  Fenwicfc,  3  Bro.  25; 

C.  270.  and  see  Uatbcart  v.  Lewis,  1  Vqs. 

(1)  Simpsoo  T.  Taagban,  2  ACk^  jun.  464. 

33.  (c)  Jackson  r.  Rawlins,  2yerD. 

(u)  Newland  ▼.  Champion,  1  Ves.    95. 
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Lard  Hariaicke  says  (J),  *<  the  general  rule  of  the  Courti  to 
be  sore,  is,  where  a  Debt  is  joint  and  several,  the  Plaintiff  must 
bring  each  of  the  Debtors  before  the  Court,  because  they  are 
entiued  to  the  assistance  of  each  other  in  taking  the  Account. 
Another  reason  is,  that  the  Debtors  are  entitled  to  a  Contriba* 
tion,  where  one  pays  more  than  his  share  of  the  Debt :  a  farther 
reason  is,  if  there  are  different  Funds,  as  where  the  Debt  is  by 
Specialty,  and  h€  might  at  Liaw  sue  either  the  Heir  or  Executor 
for  satisfaction,  he  must  make  both,  Parties,  as  he  may  come  in 
the  last  place  upon  the  real  Assets  (e).  But  there  are  ezcep* 
tions  to  this ;  and  the  exception  out  of  the  first  Rule  is,  that  if 
some  of  the  Obligors  are  only  Sureties^  there  is  no  pretence  for 
the  Princqpal  in  the  Bond  to  say  that  the  Creditor  ought  to  bring 
1 94*]  the  ^Surety  before  the  Court,  unless  he  had  paid  the  Debt* 
The  exception  out  of  the  second  Rule  is,  that  if  there  are  no 
personal  Assets,  and  this  fact  appear  plainly  in  the  Cause,  there 
is  no  occasion  to  bring  the  Representative  of  that  Co-obligor 
before  the  Court  (/)•'?  In  a  Case,  however,  before  Lord  Thur- 
lofWy  where  a  Bill  was  filed  by  a  Bond-Creditor  for  an  Account  of 
the  Assets  of  the  Testator,  and  to  be  paid  his  Bond,  in  which  one 
Cobh  was  Surety  with  the  Testator,  he  held  it  to  be  necessary 
that  Cohh  should  be  made  a  Party  (g),  in  opposition  to  what  is 
said  by  Lord  Hardwicke  as  to  Sureties,  and  observed,  <*  that  if 
^ou  sue  on  a  joint  and  several  Bond,  I  have  always  understood 
it  was  necessary  to  bring  all  before  the  Court  to  prevent  circui- 
ty ;  but  if  the  Bill  states,  and  the  Defendant  admits,  the  Co- 
obligor  to  be  insolvent^  the  objection  seems  to  be  removed  (A)*'^ 
LordEldon^  also,  has  held,  that  if  the  Plaintiff  sues  upon  a  joint 
and  separate  Bond,  he  must  bring  forward  all  the  Obligors, 
Principals  and  Sureties ;  but  that  the  Rule  is  dispensed  with 
where  it  appears  that  the  Sureties  are  Insolvent,  or  have  not 
paid  any  thin^ ;  and  the  demand  is  accordingly  restrained,  as 
a  demand  agaanst  the  Principal,  who  has  nouiing  to  demand 
over  (t). 

On  a  Bill  for  an  account  of  fees,  to  establish  a  right,  all  Per- 
1 96*]  sons  must  be  before  the  Court  who  *have  any  pretence  to 
a  right,  or  they  will  not  be  bound  by  the  Decree  ;  it  is  other- 


( J)  Madox  V.  Jackson,  3  Atk.  406 ;  out  makioff  the  sunriviar  Obligor  a 

and  see  Anoo.  2  Freem.  127.  Party ;  and  that  it  was  the  priocipal 

{e\fiee  also  as  to  this,  Galston  ▼.  advantage  of  snch  a  Bond  that  any 

Hancock,  t  Atk.  436.  Freke  v.  Col-  one  of  toe  Obligors  might  be  soed 

pepper,  Lord  Kenjon's  Rep.  133.  alone. 

If)  Collins  V.  Griffith,  2  P.  Wms.  (g)  Angerstien  ▼.  Claik,  9  Dtek* 

313.    It  was  there  held  that  if  two  7^. 

Obligors  in  a  Bond  be  bound  jointly  (h)  Ibid. 

and  sererally,  and  one  dies,  the  £x-  (i)  Cockbnnie  r.  ThompSQDy    16 

ecutors  of  the  deceased  Obligor  may  Ves.  326. 
be  sued  in  Equity  for  the  Debt,  with- 
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wise  as  to  a  Jndgoient  at  Law,  which  will  not  bind  the  rig^t  of 
a  third  penon. 

Thoagli  the  Peraon  ia  come  of  age,  daring  whose  Infancy  the 
Will  ap{N>ittted  an  Executor  durante  mtnore  atattj  yet  such  Ex« 
ecutor,  if  he  has  not  collected  in  the  whole  Estate,  must  be 
brought  before  the  Court  (k). 

One  Joint-Tenant  cannot  be  made  a  Defendant  without  the 
other  (/). 

Upon  a  Bill  for  the  specific  performance  of  a  Covenant  by  A* 
for  the  benefit  of  B*,  A.  must  be  a  Party  to  the  Suit  (m). 

Where  the  rights  of  the  Crown  are  concerned,  if  they  extend 
only  to  the  superintendance  of  a  public  Trust,  as  in  the  ease 
ef  a  Charity,  the  King's  Attomey-General  must  be  made  a  Par- 
ty to  sustain  those  rights ;  and  in  other  cases,  where  the  Crown 
18  not  in  possession,  and  a  Title  vested  in  it  is  not  impeached, 
aod  its  rights  are  onlyincidentally  concerned,  it  has  generally 
been  considered  that  the  King's  Attorney-General  may  be  made 
a  Party  in  respect  of  those  rights,  and  the  Practice  has  been  ac 
cordingly  (n). 

If  A.  having  outlawed  £.,  files  a  Bill  against  B,  and  C,  a 
Trustee  for  B.  with  respect  to  an  Annuity,  and  to  subject  the 
same  to  the  Plaintiff's  Debt,  the  Attorney-General  ought  to  be 
made  a  Party  """and  the  Plaintiff  must  get  a  Lioase  or  Grant  [*  1 96 
io  the  Court  of  Exchequer  from  the  Crown  (o)« 

A  Wife  may  sue  for  a  separate  Maintenance  without  her  Hus- 
band  (p). 

It  is  not,  in  general,  necessary  to  make  an  Attorney  a  Party 
because  he  has  Title  Deeds  in  his  hands ;  but  there  may  be  a 
special  Case  in  which  it  might  be  proper  to  make  him  a  Party, 
Qiat  the  Client  may  not  be  allowed  by  collusion  to  fience-off  a 
just  demand  (a). 

A  Decree  always  guards  against  the  rights  of  Persons  not  Par- 
ties to  the  Suit,  for  it  gives  relief  on  the  terms  that  such  Persons 
be  not  prejudiced  (r), 

SVBPCBNA  AND  LETTER  MISSIVE. 

Wbmn  a  Bill  is  filed,  the  first  process  is  a  Subpanaj  unless  the 
Defendant  is  a  Peer,  or  a  Peeress,  or  a  Bishop ;  they  being  en- 
titled to  a  Letter  Masive. 

The  rights  of  Peers  to  a  Letter  Missive  is  very  ancient  (s)f 

[k]  Glass  V.  Oxenbani,  S  Atk.  121.  (p)  R«nies  v.  Lewis,  1  Cba.  Cas. 

fl)  Finch,  as.  36. 

[m)  Cooka  v.  C<»ke^2  Vera.  36.  [q]  Fenwick  v.  Reed,  1  Meriv.  12S; 

[n)  Redasd.  Tr.  PI.  34.  3id  edit  (r)  Shine  v.  Googfa.  l  BaU  Si  Beat* 

who  cites  1  P.  Wins.  S45.  ty,  447. 

(o)  Bekh  V.  Waitail,  1  P.  Wmt.  (#)LordMi]nDgtoiiv.£arlafPart- 

44b;  mud  see  *-—  v.  Bromley,  2  P.  more,  1  Ves.  sad  Bea.  421. 

Wdl  269.  Paikar's Rep.  369.  '               -, 
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They  are  entitled  also  to  a  copy  of  the  Bill,  though  this  is  often 
voluntarily  waved.  It  is  a  privilege  of  Peerage^  not  of  Parfia* 
ment;  and  Extends  equally  to  £ng/uA  and  Scotch  Peers  (f); 
and  since  the  Union,  Irish  Peers,  (with  the  exception  of  those 
who  are  Members  of  the  House  of  Commons)  are  entitled  to  the 
197"*]  Letter  Missive  (u).  *An  Injunction  or  other  process  not 
60  accompanied  will  be  ineflectual  (x). 

The  Letter  Missive  is  obtained  by  a  Petition  to  the  Chancel- 
lor, after  the  Bill  is  filed,  and  it  is  served  on  the  Defendant, 
with  an  office-copy  of  the  Bill,  signed,  by  the  six  Clerks  ;  and  if 
he  refuses  upon  such  service,  to  appear  to  the  Bill,  he  is  then 
served  with  a  Subpoena  (y). 

Since  the  Stktute  (2),  it  is  not  now  necessasy  to  serve  an  of- 
fice-copy of  the  Bill  together  with  the  Subpoena,  on  a  Member 
of  the  House  of  Commons. 

By  the  4th  and  5th  Ann.  c.  1 6,  it  is  provided,  that  no  StApanaj 
or  other  process  for  Appearance,  shall  issue  till  after  the  Bill  is 
filed,  ana  a  Certificate  thereof  brought  to  the  Subpoena  Office, 
except  in  cases  of  Bills  for  an  Injunction  to  stay  Waste,  or  to 
stay  Suits  at  Law  commenced.  And  if  in  these  excepted  cases 
the  Bill  is  not  filed  on  the  third  day  after  the  return  of  the  Sab- 

J»cena,  the  Defendant  need  not  appear  (a).     It  is,  however,  a 
i*equent,  but  irregular,  practice,  to  sue  out  a  Subpoena  before 
the  Bill  is  filed,  and  to  file  the  Bill  before  the  Return-day. 

As  many  Subpoenas  may  be  obtained  as  will  be  necessary, 
but  only  three  Defendants  can  be  inserted  in  one  Subpoena  :  a 
Man  and  his  Wife  are  considered  only  as  one  Defendant,  wUess 
the  separate  Estate  of  the  Wife  is  sought  to  be  chained,  in  which 
case,  as  she  is  considered  to  be  a  Feme  Sole  for  other  purposes,  so 
she  roust  be  separately  served  with  a  Subpana  (6). 

198*}  *  Where  there  is  only  one  Defendant,  the  body  of  the 
Subpoena  is  left  with  him  {d)  ;  but  where  there  are  several,  the 
Labels  are  left  with  the  first  Defendant  served,  showing  them 
the  body  only,  and  with  the  last  Defendant  the  body  itself  is 
left  («). 

If  the  Defendant  appears,  it  cures  irregularities  in  the  service 
of  the  Subpoena ;  unless  it  be  on  the  eve  of  the  long  Vacati<M9, 
and  the  Defendant  chose  rather  to  appear  than  to  be  liable  to 
an  Attachment,  in  which  case  he  is  stilt  at  liberty  to  insist  upon 
not  having  been  served  at  all,  or  that  he  was  irregularly  served 

(/). 

m  Ibid.  (a)  Newland'8  Practice,  6 1. 9d  Edt- 

(«)  Robinson  v.  Lord  BokebVf  8  tion. 

Yes.  601.    Lord  Milsinrtoii  t.  £arl  (6)  Jones  v.  Harris,  9  Ves.  488. 

«f  Portmore,  1  Ves.  and  Bea.  419.  (of)  Anoo.  3  Atk.  567.  De'Tilkm  f. 

ix)  1  Ves.  &  Bea.  419.  Sidney,  1  Anstr.  79. 

(y)    Newland's  fIarriflon*s  Pract.  (e)  Anon.  3  Atk.  567. 

101.  (7)  Ibid. 

f  r)  47  Geo.  3.  c.  49. 
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Service  at  arijr  period  of  the  Return-day  of  the  Subpcena,  be- 
fore twelve  o'clock  at  night,  is^  deemed  good  Service  (g).  In 
several  cases  the  Coart  has,  upon  an  affidavit  of  the  Merits  of 
the  Suit,  substituted  Service,  where  the  Party  goes  out  of  the 
waj,  and  there  is  a  Person  whom  he  has  named  in  Court  as  his 
Agent,  and  whom  the  Court  can  look  on  as  such  ;  as  in  the  case 
otan  Injunction  Bill  filed  for  the  purpose  of  restraining  an  Ac* 
tion  at  Law,  the  Attorney  at  Law  is  an  Agent,  constituted  by 
the  Person  making  the  demand,  for  the  purpose  of  prosecuting 
that  demand  at  Law,  and  the  Suit  in  Equity  is  a  defence  to  that 
demand,  therefore  Service  upon  him  has  been  held  good  Ser- 
vice {h)  ;  but  the  Court  will  not  order  such  Attorney  to  put  in 
an  Answer  without  Oath  (t).  When  the  Motion  is  made  that 
Service  of  the  Subpoena  on  the  Attorney  at  Law  *may  be  [*199 
deemed  good  Service,  there  must  be  an  affidavit  of  the  truth  of 
the  facts  stated  by  the  Bill  (k)  and  it  must  be  made  by  the  Plain- 
tifi^  not  bj  his  Solicitor  (/)• 

It  has  been  holden,  that  leaving  a  Subpana  to  appear  and  an- 
swer, at  the  Lodgings  of  a  Defendant,  who  had  left  them  twelve 
Months  previous,  is  not  good  service,  though  an  Order  be  ob- 
tained for  that  purpose  (m)* 

Service  of  a  Subpoena  upon  a  Defendant,  while  abroad  (n),  or 
in  Scotland  (o),  is  good  Service. 

The  service  of  a  Subpcma  upon  the  Mother  or  Father-in-Law 
of  an  Infant,  has,  on  a  Motion  for  that  purpose,  been  allowed 
(p) ;  as  where  the  Mother  secreted  Infants,  Parties  to  the  Suit 

Where  Defendants  are  beyond  the  Jurisdiction  of  the  Court, 
Service  of  the  Subpoena  on  their  Clerk  in  Court  will  not  be  al- 
lowed to  be  deemed  good  Service,  though  they  have  by  that 
Clerk  in  Court  filed  a  Bill  relative  to  the  same  subject  (r) ;  but 
where  a  Bill  was  filed  against  two  Partners,  and  one  was  abroad, 
the  Subpoena  against  him  was,  on  Motion,  permitted  to  be  ser- 
ved on  the  Partner  here  («)• 

Though  a  Defendant  residing  out  of  the  Jurisdiction  has  giv- 
en a  Power  of  Attorney  to  ^.  to  act  *for  him  in  the  man-  [*300 

Cf)  Tom.  &  Yen.  Pract  68.  (n)  Scott  against  Hough,  4Bro.  C. 

(h)  1  Sch.  b  LefroT,  239.  Delaney  C.  313 

T.  Wallis,  3  Bro.  C.  C.  12.  ikndenoQ  (o)  Boorke  ▼.  Lord  Maodonald,  t 

T.  Levris,  3  Bro.  C.  C.;4S9.    Stereos  Dick.    587.     Shaw  r.   Lindsay,  18 

T.  Cioi,  4  Ves.  369,  overruling  Burke  Ves*  496. 

r.  Vicars,  3  Bro.  24.  French  v.  Roe,  (p)  Thompson  y.  Jones,  8  Yes.  141. 

13  Yes.  693.  Baker  ▼.  Holmes,  1  Dick.  18,  77. 

(0  Anoo.  1  P.  Wms.  dS3.  Cq)  Smith  t.  Manhall,  Atk.  70. 

(k)  Sterens  t.  Cini,  4  Yes.  359.  (r)  Bond  r.  Duke  of  Neircastle,  3 

Kenworlby  v.  Accunor,  3  Madd.  Rep.  Bro.  C.  C.  386 
450. 


(9)  Coles  ¥.  Gumey,  1  Madd.  Ri)p. 
(!)  Kenworthy  T.  Accunor,  supra.    187.  Bnnb.  107 ;  fod  see  I  Dkik*  4« 
(•)  Parker  V 
3S9.   Sed  qutt. 


)  Parker  v.  Bbckburn,  3  Yern. 
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agement^of  bii  a&in,  the  Coart  refuaed  to  allow  sobstitntion  of 
the  SubpoBoa  to  appear  and  answer,  on  ^.  (()• 

If  a  Defendant)  against  whom  an  amended  Bill  is  filed,  but  np* 
on  whom  no  Sabposna  has  been  served,  has  appeared  upon  two 
Motions,  and  lives  abroad,  out  of  the  Jurisdiction,  add  refuaea 
to  answer,  the  Court  will  order  that  Service  of  the  Subpoena,  to 
answer  the  amended  Bill,  upon  the  Clerk  in  Court,  or  the  SoIi<* 
citor,  be  deemed  good  Service  (u), 

A  Subpoena  sent  under  cover  to  the  Person  to  whom  the  De-* 
iendant  had  directed  his  Letters  to  be  sent,  has  been  held  good 
Service  (x). 

If  the  Defendant  be  a  close  Prisoner,  Service  of  the  body  of 
the  Writ  on  the  Turnkey  seems  sufficient ;  but  if  the  Prisoner 
be  within  the  Rules  of  the  Prison,  an  Order  for  such  Service 
seems  necessary  ;  though  in  both  tases,  personal  Service,  if  fea- 
sible, is  to  be  preferred ;  but  no  Process  can  be  served  upon  a 
Prisoner  committed  at  the  Suit  of  the  Crown,  without  leave  (y)« 

If  on  the  Service  of  the  Subpoena  contemptuous  words  are 
spoken  of  it,  the  Offender,  upon  Motion,  supported  by  the  affi- 
davit of  two  Persons,  will  be  committed  without  further  exam- 
ination ;  and  a  single  Affidavit  is  sufficient  to  grant  an  Atjach* 
ment,  upon  which  he  may  be  eiamined.  If  on  such  Examina* 
201  *j  tionthe  Misdemeanor  is  confessed,  he  will  be*comniitted ; 
but  if  denied,  he  will  be  discharged,  but  witliout  Costs,  in  re- 
spect of  the  Oath  made  against  him  (z). 

If  the  Person  serving  the  Subpoena  is  beaten  or  abused,  the 
Offender  will,  on  an  Affidavit  of  the  fact  by  more  than  one  Wit- 
ness, be  committed*  But  though  contemptuous  words  are  spo- 
ken of  a  Subpoena,  and  the  Person  serving  it,  severely  beaten, 
yet  if  the  facts  are  proved  by  the  Oath  of  a  single  Person  only, 
the  Court  will  not,  in  the  first  instance,  order  the  Offender  to 
stand  committed,  but  make  an  order  upon  him  to  show  cause 
why  he  should  not  stand  committed  (a). 

Whenever  a  Person  is  called  upon  to  answer  for  a  Contempt, 
the  Court  exercises  a  discretion  on  the  subject  (i),  and  always 
considers  whether  the  Party  acted  under  a  miaiakt^  or  with  in- 
tentional contumacy  towards  the  Court  (c). 

Appearance* 

When  the  Bill  is  filed,  and  process  served,  the  Defi^ndant 
must  appear^ 

(t)  Smith   and   Hibernian   Mine'  (y)    Tnm.  and  Yen,  Prac.  70. 

Company,  1  Sch,  &  Lefir.  238.  over-  Prac.  Reg.  403. 

raline  (farter  and  De  Bnine,  1  Diok.  (z)  Newl.  Harr.  107. 

39.  Hales  v.  Satlon,  1  Dick.  26 ;  and  (a)  Anon.  3  Atk*  219. 

aeeRicordy.  Hednff,  2Meriv.  458.  (6)   Ball   r.  CoaUs,    1   Ves.  Si 

(u)  Gildenichi  v.  ChanM)ck»  6  Yes.  Beamet,  p.  297. 

170.  {cyBa^  £z  parte,  17  Vet.  61. 

(r)  Hani  t.  Lever,  6  Vet.  147. 
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A  Party  raty,  withoot  having  a  SubiMena  served  upon  bim, 
appear  vohmtarily  to  a  Bill  (J),  and  refer  it  for  impertinence  (e) 
Off  plead  an  answer ;  and  does  not  lose  his  Costs  by  such  volun- 
tary appearance  (/)• 

*If  the  Defendant  lives  within  twenty  miles  oi  London  [*202 
the  suit  is  termed  a  Toram  Cause,  and  he  has  four  days  to  appear 
io  after  the  Return  of  the  Subpo&na,  unless  it  was  served  at 
least  a  day  before  the  Return,  and  then  he  must  appear  at  the 
Return  day,  or  the  day  after  ;  but  if  the  defendant  lives  beyond 
twenty  miles,  it  is  termed  a  Couniry  Cause,  and  he  has  e£ht 
days  after  the  Return,  to  appear  unless  he  is  served  with  the 
Sobp<Bna  at  least  eight  days  before  the  Return,  in  which  case 
he  baa  only  till  one  day  after  the  Return,  to  appear  (g). 

The  appearance  is  entered  by  the  Clerk  in  Court,  employed 
by  the  Defendant's  Solicitor. 

Where  a  Bill  is  filed  against  an  In&nt,  he  must,  if  in  Town, 
af^ear  in  Coort,  and  have  a  Guardian  assigned  biro  ;  if  he  re* 
sides  in  the  country,  he  must  sue  out  a  Commission  to  assign  a 
Goardian  (A). 

If  there  be  a  general  Letter  of  Attorney  to  one,  to  appear  to 
and  drfend  Suits,  the  Court  will  order  such  Attorney  to  appear 
for  the  Principal,  and  that  Service  on  him  shall  be  deemed  good 
Service  (t).  If  an  Attorney  has  once  entered  an  Appearance 
for  a  Party  he  cannot  afterwards  withdraw  it  unless  by  leave  of 
the  Court  (x). 

The  Attorney-General  is  not  bound  tb  appear  to  a  Suit,  though 
he  always  does;  nor  could  Process  of  ^Contempt  be  issued  [*S03 
against  him  (/) ;  but  in  other  cases,  if  the  Defendant  neglects  to 
appear,  it  is  considered  as  a  Contempt  o{  the  Court,  and  an  At- 
tachment will  be  issued,  upon  an  Affidavit  (m)  of  Service  of  the 
Sobpcena ;  and  if  non  eat  inventtu  is  returned  by  the  Sheriff,  and 
entered  at  the  jElegistrar's  Office  (n),  an  Attachment  with  pro* 
clamaHont  may  be  issued  ;  and  if  this  is  also  returned  non  tnven* 
<tif,  a  Commission  of  Rebellion  issues,  (which  by  the  course  of 
the  Court  issues  only  to  the  Sheriff  of  Middlesex)  (o),  for  the  De* 
fefidant's  apprehension  ;  and  if  upon  this  Commission  he  is  re- 

(4  Travm  v.  Bnckley,  1  Ves* 386.  (h)  Newl.  Har.  p.  1  ]2. 

S.  JP.  Anon.  MS.  (i)  Aqod.  I  P.  Wms.  523.  Salra- 

{e)  FeU  V.  Master  of  Christ's  Col-  dore  and  Thornton,  21  Geo.  2.  1747. 

lepB,  2  Bro.  C.  C.  279.  MS. 

(f)  Bowbee  v.  Grills,  1  Dick.  38.  (k)  Menzies  y.  Rodrigaes,  1  Price, 

(k)  See  Newland's  Harrison,  108.  92. 

Io  Tomer  ii  Ten.  I  rol.  p.  72,  it  is  (I]  See  argument  in  Darison  v. 

said,  in  a  tovrn  canse,  that  if  the  ser-  Attorney-General,  Exchequer,  1813. 

vice  be  on  the  retnm-day,  or  a  day  or  Barclay  y.  Russell,  2  Ves.  729.  S.  C. 

two  beftire,  he  has  fonr  days  after  the  Dick.  730. 

senrice  to  appear  in ;  and  that  in  a  (m)  See  Bromhead  ▼.  smith,  8  Ves. 

ooutry  canse,  if  served  four  or  fire  357.  Ord.  Ch  96. 

iajn  before  the  letam,  he  has  only  (n)  James  ▼.  Philips,  2  P.  Wms. 

ter  cr  fire  days  after  the  return  toap*  657. 

(o)  Ibid,  in  note. 
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turned  rum  inveniusy  a  Serjeant  at  Armi  may  be  moved  for  ;  and 
if  he  certifies  that  the  Defendant  cannot  be  taken,  a  Motion  may 
be  made,  on  bis  certificate,  for  an  order  for  a  SequeHration^  di* 
rected  to  certain  Commissioners,  to  sequester  the  Defendant's 
personal  Estate,  and  the  Rents  and  Profits  of  his  Real  Estate 

After  a  Sequestration  the  Bill  will  be  taken ;>ro  confttso. 

An  Attachment  returnable  within  eight  days  after  the  Purifi- 
cation means  eight  entire  days  (9). 

The  Process  issued  against  a  Body  Corporate  to  coiApd  an 
Appearance  is  by  means  of  a  Distringas^  to  distrain  them  by 
their  Goods  and  Chattels,  Rents  and  Profits,  till  they  shall  obey 
the  Sumnions  or  Directions  of  the  Court ;  and  in  the  case  of  a 
304*]  Peer,  ifafter  Service  of  the  Letter  Missive,  and*after- 
wards  of  a  Svhpana^  no  Appearance  is  entered,  a  Sequestration 
will  be  ordered  without  any  of  the  Mesne  Process  of  Attach- 
ments, &c.  which  are  directed  only  against,  the  Person,  and 
therefore  cannot  affect  a  Lord  of  Parliament  (u). 

If  a  Bill  be  broueht  against  Baron  and  Feme,  and  she  alone  be 
taken  by  Process  of  Contempt,  she  may  enter  an  Appearance  for 
herself  alone  (a;). 

No  Process  in  respect  of  a  Contempt  can  be  obtained  by  a 
Plaintiff  suing  in  forma  Pauperis^  until  it  is  signed  by  the  Sis 
Clerk  who  acts  for  the  Pauper,  and  who  is.  himself  answerable  if 
any  needless  or  vexatious  use  is  made  of  the  Process  (y). 

An  Attachment  for  no^- appearance  cannot,  it  seems,  be  ta- 
ken out,  before  the  Bill  is  entered  in  the  Bill-Book,  though  filed 
in  the  Six  Clerks  Ofiice  {z). 

The  writ  of  Attachment  must  be  made  returnable  in  Term, 
and  there  must  he^fteen  days  between  the  teste  and  return  of 
the  different  Writs  anterior  to  a  Sequestration,  or  to  taking  a 
Bill  pro  conftssoj  unless  the  Defendant  lives  within  ten  miles  of 
London^  in  which  case  an  Order  may  be  obtained,  on  Motion  or 
Petition,  to  make  the  several  processes  of  contempt  returnable 
immediaiehf  (a). 

When  a  cepi  Corpus  is  once  returned,  there  is  of  course  an 
end  of  all  further  Process  for  the  caption  of  the  Defendant. 

With  respect  to  Sequestrations^  one  of  the  Processes  used  to 
enforce  an  Appearance,  it  is  necessary  to  make  a  few  observa- 
tions : 

205*1  *Sequestrations  are  now  a  common  Process,  and  are 
said  to  nave  been  introduced  in  Lord  Bacon^s  time  (c) ;  but  it 


J 


]p)  Newl.  Har.  115.  Iz)  Leman  v,  NewDbamjl  Ves.  53. 

q)  Mootham  t.  Waskett,  1  Merir.  la)  Newl.  Harr.  1 1 7. 

k  (c)  Sic  Arg.  Earl  of  Kildare  v.  Sir 

u\  3  Black.  Com.  n.  445.  M.  Eustace,  1  Vern.  421.    As  to  the 

W)  TraFerse  t.  Buckley,  1  Serjeant  oririn  of  the  Seqaestration,  see  Hyde 

ilaoD's  Rep.  264.  y.  Petit,  1  Ch.  Ca.  91 . 

(y)  Ord.  Cfhan*  1S5. 
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imther  aeems  they  were  first  adopted  in  the  time  of  hiB  Prede- 
ceMor,  Lord  Coventry.  Jfi^rthj  in  bis  entertaining  life  of  the 
Lord  Keeper  GuUdforS^  says,  that  ^'  Seqtustrations  were  not  heard 
of  till  the  LfOrd  Coventry's  time,  when  Sir  John  Read  lay  in  the 
fieet  (with  10,000/*  in  an  iron  Cash- Chest  in  his  Chamber)  for 
diaobedience  of  a  Decree,  and  would  not  sabmit  and  pay  the 
Duty.  This  being  represented  to  the  Lord  Keeper,  as  a  great 
contempt  and  affront  upon  the  Court,  he  authorized  men  to  go 
and  break  up  his  iron  Chest,  and  pay  the  Duty  and  Costs,  and 
leave  the  rest  to  him,  and  discharge  his  commitment.  From 
thence,^'  says  Norths  ^^  came  Segtustrationsj  which  now  are  so 
established  as  to  run  of  course,  after  all  other  process  fails,  and 
18  but  in  nature  of  a  grand  Distress,  the  best  process  at  a  Com« 
men  Law,  and  after  a  Summons,  such  as  a  StApcena  is ;  what 
need,*'  h^observes,  und  with  some  reason,  "  all  that  grievance 
and  delay  of  the  intervening  Process  (d)  V 

Sequestrations  are  either  upon  Mesne  Process,  or  after  a  De* 
cree»  We  shall  only  consider  here.  Sequestrations  upon  Mesne 
Process. 

The  Service  of  an  Order  of  Sequestration  Msi  upon  the  Clerk 
in  Courtis  sufficient  (e),  if  the  Plaintiff  has  tried  in  vain  to  serve 
it  personally  (/)  ;  but  it  seems  the  absolute  Order  requires 
personal  Service  (g).  . 

*A  Sequestration  goes  only  where  a  Party  is  in  the  [^206 
Custody  of  the  Warden  of  the  Fleet ;  being  in  the  King's  Sench^ 
or  the  Custody  of  thfe  Sheriff  (A),  is  not  sufficient ;  but  the  Par- 
ty must  first,  by  Habeus  Corpus^  be  committed  to  the  Fleet. 

If  a  Defendant  is  a  Prisoner  in  the  King's  Bench  Prison  under 
a  criminal  Protecution^  he  may  be  brought  up  by  Hdbeas  Corpus^ 
and  turned  over  to  the  Prison  of  the  Fleets  proforma^  (to  ground 
an  Older  for  a  Sequestration)  and  be  from  thence,  carried  back 
to  the  King's  Benchj  with  his  cause,  and  immediately  a  Seques- 
tration may  be  moved  for  and  obtained  (t). 

A  Sequestration  affects  the  personal  Estate,'  and  the  Rents 
and  Profits  of  the  real  Estate,  but  not  the  Land  (A;),  and  it  binds 
from  the  time  of  awarding  the  Commission,  and  not  merely  (torn 
the  ezecotion  of  it  (/)• 

Under  a  Sequestration  upon  Mesne  Process  (n>),  as  in  respect 
of  a  Contempt  for  want  of  Appearance  or  Answer,  the  Sequestra- 
tors may  take  possession  of  the  Party ^s  personal  Property,  and 

.   {d)  North's  Life  of  Lord  Keeper  (t)  Bowes  t.  Stratbmore,  S  Dick. 

GoiUford,  2  vol.  p.  73.  octavo  edition.  7|  1 . 

(t)  3  Anstr.  647.  (k)  Hyde  t.  Greenhill,  1   Dick. 

(f)  Marquis  of  Lothain  y.  Gar-  107. 

fiyrth.SVes.  113.  (/)  Burdett  ▼.  Rockley,  1  Venb 


(g^  3  Anstr.  647. 


Markbam  ▼.  Wilkinson,  2  (m)  See  Form  of  an  order  for  a 
Anstr.  579.  Kinsey  v.  Yardley.  1  Sequestration  for  not  paying  oosis 
*"'  ' .  265.  pursuant  to  an  order,  1  CoX,  194. 
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keep  him  ottt  of  poBsession,  but  no  &/e  cao  take  place  (n),  qd- 
ieas,  perhaps,  to  pay  the  Expenses  (o)  ;  fof  this  Process  is  only 
207*]  to  ^form  the  foundation  of  taidng  the  Bill  pro  canfusom 
After  a  Decree  it  may  be  sold  (p)«  Whether  Sequestrators  can 
seize  the  Books  and  Papers,  &c.  of  a  Corporation,  is  doubtful 

Sequestrators  have  been  directed  to  receive  a  Pension  to  A» 
and  his  Assigns,  payable  at  the  Treasury  in  the  hands  of  the  As- 
signee* 

Dividends  of  Bank  Stock,  being  choses  in  Action,  cannot  be 
sequestered  (r). 

PerithabU  Commodities,  however,  or  Rents,  paid  in  kind,  the 
natural  produce  of  a  Farm,  taken  under  a  Sequestration,  wiU, 
on  Motion,  be  ordered  to  be  sold,  but  there  should  be  notice  of 
the  Motion  («). 

The  salary  of  an  Equerry  to  one  of  the  Royal  Family  is  not  a 
subject  of  Sequestration  (() ;  nor  can  a  Debt^  it  seems  be  taken 
(ti). 

Where,  after  a  Sequestration  on  Mesne  Process,  and  notice 
of  the  same  to  the  Party's  Banker,  the  Monies  in  such  Banker's 
hands  were  paid  to  the  Party,  it  has  been  questioned  whether 
by  such  payment  they  render  themselves  liable  for  the  amount 

(X). 

Sequestrators,  it  seems,  may  break  Locks  (v#  In  some  cases, 
where  Doors  were  locked  and  admittance  remsed  to  Sequestra- 
tors, the  Court  has  ordered  a  Writ  of  Assistance  in  order  to  put 
208*]  the  Sequestrators  in  ^Possession  (r).  A  mistake  in  the 
Title  of  an  Order  for  Sequestration,  though  executed,  has  been 
allowed  to  be  amended  (a). 

A  Sequestrator  is  not  entitled  to  a  stated  Fee  of  6s.  Sd.  a  dajr 
for  his  trouble,  but,  as  it  seems,  what  the  Master  considers  as 
sufficient  for  his  trouble  (6). 

If  a  Defendant,  having  Privilege  of  Parliamenij  Delects  to 

(n)  Hales  t.  Sbaao,  3  Bro.  C.  C.  (r)  McCarthy  v.  Goold,  1  Ball  9l 

72.  8.  C.  1  Vet.  p.  S6 ;  aod  2  Cox,  Beatty,  387. 

224.  (t)  Mitohel  r.  Draper,  9  Vea.  SOB. 

(o)  Hales  t.  Shafto,  t  Ves.  jun.86.  See  contra  Wiloooks  v.  WUoodn, 

8.  C.  2  Dick.  711;  bat  see  Knight  Ambl.421. 

▼.  Toung,  2  Ves.  &  Bea.  184,  and  (t)  Fenton  t.  Lowtber,  1  Cos,  315. 

note(b).    Heathery.  Waterman,!  (tiHbid. 

Dick.   336.    Rowley  r.    Ridley,  2  fjr]  Simmons  ▼.  Lord  KiftBaiid,  4 

Dick.  622;   and   see  Simmoncis  r.  Ves.  747. 

Lord  Kiiinaird,  4  Ves.  735,  where  (y)  Lowton?.  Mayor  of  Colchester, 

the  point  was  considered,  but  not  de^  2  Merir.  397. 

oided.  {z)  See  Raters  Statement  of  the 

(p)Crawley  t.  Clarke,  3  Bro.  C.  Practice,  2  Dick.  695,  and  the  Cases 

C.  372.  there  cited. 

[q)  Lowton  v.  Mayor,  kc.  of  Col-  (a)Lowton  f.  Mayor  of  Colchester, 

cheater,  2  Meriv.  397.  2  Merir.  395, 398, 400. 

<h)  Wood  V.  Freeman,  3  iltk.  542. 


CHANCERY  PRACTICE.  208 

p«t  ia  an  AfpMrftoca,  tbe  Cmirt,  on  a  retani  of  Proceis  of  Se- 
queilratioii,  majr  appoint  a  Cleric  in  Court  to  enter  an  Appear- 
ance for  him  (c). 

MTben  a  Party  is  taken  upon  any  of  the  Processes,  he  must 
pay  tbe  coBt%  and  either  give  his  bond,  with  Sureties  for  his 
Appearance,  or  eater  his  Appearance  with  the  Register  (</)• 

if  a  Party  be  in  custody  for  a  Contempt,  and  Detainers  are 
lodged  against  iiim,  a  dischaige  from  the  Commitment  under 
tbe  Contempt  will  not  discharge  the  subsequent  Detainers  (e). 

When  tbe  Defendant  is  tsken  upon  an  Attachment,  or  any 
succeeding  Process,  and  continues  to  refuse  to  enter  bis  Appear- 
ance, a  Writ  of  Ibktaa  Corpus  may,  on  Motion  or  a  Petition, 
be  obtained,  directed  to  the  Person  in  whose  custody  he  is,  to 
bring  tbe  Prisoner  before  the  Court,  to  show  cause  why  he  re- 
fuses ;  and  the  Court  will  order  an  Appearance  to  be  enter- 
ed, and  coomit  the  Party  (/).  If  no  return  is  made  to  tbe 
^first  Writ,  an  ahasj  and  afterwards  a /y/urier,  may  be  ob-  [*209 
taioed  (g). 

If  a  Defendant  is  taken  apon  an  Attachment  for  want  of  an 
Appearance^  and  the  Sheriff  returns  ceoi  Corpus^  but  by  reason 
of  the  Defesidant's  weak  state  of  Healtn,  extreme  infirmity,  and 
the  peril  of  her  life^  he  did  not  remove  her,  a  Messenger  will 
be  ordered  (&)• 

If  diere  be  two  Defendants,  and  one  of  them  does  not  appear, 
and  the  whole  line  of  Process  runs  against  him,  it  is  equal  to  the 
proceediDg  to  outlawry  at  common  Law,  and  proceedings  may 
be  had  agmst  the  other  Defendant  (t)« 

The  IMeodant  a  prisoner  in  York  Gaol,  and  the  demand  so 
triflin|  it  would  not  bear  the  expense  of  removing  him  by  Ha^ 
icet  V&rjmi  to  the  FUet^  it  was  moved,  to  save  the  expense,  that 
fisr  want  of  Appearance,  the  Bill  might  be  taken  pro  Confesso  ; 
bnt  the  CouH  refused  to  do  it  in  that  summary  way  (k). 

Fonneriy,  by  tbe  King's  Demise,  all  Process  of  Contempt 
not  executed  was  determined,  so  that  the  Party  was  obliged  to 
begin  agsin  at  an  Attachment ;  but  where  any  Process  was  ex- 
ecuted, and  a  C€pi  Corpus  returned,  the  process  stood  good  (/} ; 
but  now,  by  the  Statute,  all  Process  remains  unafiected* 

Where  a  Cstpom^Mii  are  Defendants,  and  they  refuse  to  ^'- 
pear,  no  attachment  is  issued,  but  as  a  Distringas^*  as  be-  [*21 0 
mt  observed,  and  if  necessary,  an  alias  or  pluries  distrvmas, 
and  aftenmds  a  Sequeetratim  (m). 


(c)  See  45  Geo.  3,  c.  U4,8. 4.  Bead  (%)  Vanison  v.  South  Sea  Company, 
r^nOM,  IS  Vei.  495.  1  Yes.  395 ;  and  see  Pbilipt  f.  Deke 

(d)  Newl.  Har.  ISO.  of  Beeldii^aiii,  1  Vera.  St7.  Oownes 
Is)  £x  parts  DunAisil,  10  Ves.  918.  t.  Thomas,  7  Ves.  a06. 

)  Balson  r.  Slaybe,  1.  Price,  S3,  (k)  Anoo.  3  Atk.  690. 


note  (g).  U)  Anon.  1  Vera.  360. 

(ir)  NewL  Har.  1«4.  " 

m  Miles  T.  Ltegham,  7  Ves.  190. 


ewL  Har.  IS4.  (m)  Newl.  Harr.  149, 150. 

[ilea  T.  Uaghani,  7  Ves.  930* 

Vol  n.  18 
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By  (be  5tb  Geo.  2.  c.  25,  where  a  person  does  not  enter  an 
Appearance  within  the  usual  time  after  a  Subpoma  issueSy  and  i« 
justly  suspected  to  abscond^  to  avoid  the  process,  the  Court,  out 
of  which  such  process  issues,  is  authorized  to  fix  a  day  for  his 
appearance,  to  be  inserted  in  the  London  Gazette^  and  published 
on  the  Lord's  Day  in  the  Parish  Church  of  the  Defendant ;  and 
a  Copy  of  the  Order  of  the  Court  is  to  be  posted  op  at  some  pub- 
lic place  at  the  Royal  Exchange  in  London  ;  and  on  the  De- 
fendant's not  appearing  in  the  time  limited  by  the  Court,  the 
Court  may  order  the  Plaintiff's  Bill  to  be  i^kenpro  cotiftsso^  his 
Effects  or  Estates  to  be  sequestered,  and  the  Plaintifl^s  Demand 
to  be  satisfied  out  of  the  Estate  or  Effects  so  sequestered. 
There  was  a  doubt  whether  this  Act  extended  to  Bills  of  Re- 
view ;  but  it  is  settled  that  it  does  (n). 

If  the  Minister  of  the  Parish  prevents  an  order  for  the  De- 
fendant's Appearance  being  published  pursuant  to  this  Act,  he 
is  indictable  for  a  Contempt  (o). 

The  eighth  Section  of  the  Act  requires  an  affidavit  that  the 
Defendant  had  been  in  the  Kingdom  within  two  years  before 
the  Subncena  issued  ;  but  where  a  Person  had  been  abroad  up- 
wards of  two  Years,  and  had  been  outlawed,  a  motion  was  allow- 
ed upon  the  Equity  of  the  Statute,  that  the  Defendant  should 
211*]  appear  to  the  Subpoena  within  a  limited  time,  *upon  an 
Affidavit  that  the  Defendant  continued  abroad  to  avoid  rrocesa 

An  Order  has  been  made  under  this  Act  for  the  Defendant 
to  appear,  notwithstanding  a  Subpana  had  been  served  (9),  and 
an  Attachment  issued,  the  Party  absconding  to  avoid  the  At- 
tachment (r). 

In  a  Case  where  an  Order  had  been  obtained  pursuant  to  the 
Act,  but  the  Parish  Church  being  under  repair  it  could  not  be 
published  in  the  Church  as  directed  by  the  Act,  another  motioD 
was  made,  and  granted,  to  fixanotlier  day  for  the  Appearance  of 
the  Defendant  (s)* 

Motions. 

Bbfork  we  proceed  to  the  consideration  of  particular  Mo« 
tions,  it  may  be  proper  to  make  some  observations  on  Motions 
in  general. 

It  is  very  observable,  that  in  no  stage  of  a  Suit  can  any  thing 
be  obtained  on  Motion  which  forms  part  or  the  whole  of  the  Re- 


In)  Anon.  3  Atk.  690.  (r)  Goddard  v.  Pritchanl,  2  Dick. 

[o]  Burton  r.  Matton,  2  Atk.  114.  C62. 

Ip)  Anon.  2  Ves.  jun.  188.  Sed  vid.  (t)  Knowles  r.  Broom,  1  Ves.  & 

NealoT.  Norris,  SVes.  1.  Beames  305.    Wilkinson  and  Coher, 

(9)  Mawer  v.  Mawer,  1  Bro.  C.  C.  1  Dick.  74. 
388^9. 
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lief  prayed  by  the  Bill,  for  that  would  be  determining  the  Cause 
on  Motion  (t). 

*  Motions  are  made  in  all  stages  of  a  Suit,  and  are  either  special^ 
or  o(  course.  A  Special  Motion  is  made  in  Court,  ore  tenusy  after 
two  days  previous  notice  in  writing  to  the  opposite  Party,  or 
Ilia  Clerk  m  Court,  of  the  Motion,  and  may  be  opposed,  if 
^there  be  a  sufficient  ground  of  opposition.  A  Motion  of  [*2 1 3 
course,  is  made  in  Court,  but  without  any  previous  notice,  and 
cannot  be  opposed. 

If  a  Platnt^Dfbe  arrested  on  his  return  from  attending  a  Motion 
against  him  in  the  cause,  the  Court  will,  on  Motion,  examine  the 
ParUea  personally,  the  Attorney  and  the  Officer,  and  discharge 
him  from  the  Arrest,  and  frorn^  any  Detainers  (ti). 

The  objects  of  Motions  of  course  may  in  general  be  obtained 
upon  a  Petition. 

If  a  special  Motion  is  intended  to  be  made  on  a  TT^ursday^  a 
Notice  must  be  given  on  the  preceding  Tuesday.  One  clear 
day  must  intervene  between  the  day  on  which  the  Notice  is  given 
and  the  Motion  made.  Sunday ^  is  not,  for  this  purpose,  ac- 
counted as  a  day.  A  Notice,  therefore,  of  a  Motion  given  on 
Satwrdoji  is  not  a  sufficient  Notice  for  a  Motion  on  Monday^  but 
wooM  be  good  for  Tutsday  (x). 

Notices  of  Motions  on  behalf  of  a  Party  suing  in  forma  paupe* 
ris  must  be  signed  by  the  Clerk  in  Court  (y). 

The  first  and  last  days  of  the  Term,  and  every  Thursday  in 
Term,  are  days  set  apart  for  the  hearing  of  Motions ;  but  Mo- 
tions of  course,  or  such  as  will  not  take  any  great  length  of  time 
in  the  argument,  are  permitted  to  be  made  every  daj  in  Term 
at  the  rising  of  the  Court.  The  Seal-days  appointed  before  and 
after  every  Term  are  likewise  days  set  apart  for  Motions ;  but 
on  Cause  or  Petition-days,  or  other  *days  after  Term,  [^2 13 
Motions  are  not  permitted  to  be  made  at  the  rising  of  the  Court, 
as  on  days  for  causes  in  Term;  but  the  Court  win,  sometimes, 
in  orgent  cases,  give  leave  to  move,  and  appoint  a  day  (z)  for 
that  purpose. 

Though  the  next  day  after  the  last  day  of  the  Term  be  not, 
in  strictness,  part  of  the  Term,  and  therefore  no  Motion  can 
then  be  made  on  the  Petty-Bag  side,  yet  as  to  otber^urposes  it 
is  part  of  the  Term,  and  Notices  given  of  Motions  the  last  day  of 
the  Term,  may  be  moved  at  the  Rolls  the  day  after  (a). 

A  motion,  however,  tjie  day  after  the  Term,  to  dismiss  a  Bill 
for  want  of  Prosecution,  on  a  Certificate  that  there  had  be  en  no 

m  LonI  Oxford  r.  Scottand  Smith,  {x)  MaxweU  v.  Phillips,  6  Ves.  146. 

S6  Jane  ISOS^MS.  Forrester  v.  Pas-        (y)  Gardiner,  v. 17  Vcs. 

•iiigham,1ltbaodi4tbJoly  I804,MS.  387. 

Ldke  ▼.  Beretlbrd,  3  Bro.  C.  C.  366.  (r)  Turn.  &  Van.  Pract  2  vol.  583. 

(«)  Bromley  t.  Holland,  5  Ves.  2.  (a)  Anon.  1  P.  Wnn.  5fK. 
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Prosecution  witbiii  three  Terois,  of  which  the  last  Term  wu 
one,  was  denied  (b). 

Tboi^  the  ScaI  last  three  days  it  ii  considered  as  a  cottthn- 
ance  of  the  first  day  (c) ;  nor,  strictly^  can  any  Motion  be  made 
which  was  not  put  into  the  Counsel^  hands  at  least  on  the  first 
day  of  the  seal.  If  a  Party  is  not  in  a  situation  to  mote  on  the 
first  day  of  the  Seal,  he  cannot  move  on  the  anhsequent  days  ancb 
Seal  is  continued  (i). 

It  was  formerly  a  Knie,  and  a  very  oppressive  one,  that  a  Par< 
ty  was  at  liberty  to  give  and  abandon  three  Notices  ol  Motion 
without  paying  Coats  (e).  If,  howoTer,  the  motion  was  beaird^ 
and  stood  over,  and  another  Notice  of  Motion  was  given  and 
214*]  abandoned,  the  *Pafty  was  liaUe  to  the  CoaU  of  betti 
Motions  (A);  but  now,  by  Wi^merat  Order  ^  10th  March  1918 
(i),  if  a  Notice  of  Motion  be  given,  but  no  Motion  is  made»  the 
Party  siving  the  Notice  pays  40s.  Costs  v^eie  no  affidavit  has 
been  ued ;  and  where  an  affidavit  is  filed  by  either  Party,  he 
pays  Costs,  to  be  taxed  by  the  Master.  Nor  can  the  Motioo  be 
renewed  until  the  Costs  of  the  former  Notice  of  Motion  are  ^ 
paid  (k). 

The  Motion,  it  seems,  for  Costs  nnder  this  Act,  sbwld  be 
made  on  the  next  Motion-day  after  the  day  for  which  the  Notice 
of  Motion  was  given. 

If  a  Motion  be  made,  and  granted,  <m  a  faUt  mgguHmy  it 
will,  on  application,  be  discharged  for  ircegnlarity,  with  forty 
shillings  Costs  (J)* 

Where  Notice  of  a  Motion  is  necessary,  every  thing  the  party 
moves  for  should  be  expressed,  for  the  CooK  will  not,  in  gen** 
eral,  extend  the  Order  beyond  what  is  compoebended  in  the 
Notice  (m). 

The  Costa  of  a  Motion,  for  instance,  are  not  giv^en  nnkss  they 
are  mentioned  in  the  Notice  of  Motion^fn). 

AH  Affidavits  upon  which  Motions  are  fonnded  ought  io  be 
filed  so  long  before  the  Motion  as  that  tlw  other  Party  may 
have  time  to  take  a  Copy  (o) ;  but  it  is  no  objection  to  a  Mo* 
tion  that  the  Affidavit  was  only  filed  the  day  before,  tf  it  is  an 
215*]  Affidavit  that  *cam)ot  be  answei«d,  as,  that  the  Pbffitiff 
cannot  go  |p  Trial  with  safety  till  the  Answer  comes  in  (/i)« 

ih)  Ibid.  (fy  3  MadiL  Rep.  313. 

(c)  Ibid.  (k)  BeUchamber  r.  Giant,  3  Msdd. 

(d)  Sharp  T.  AshtoD,  2  Ves.  ft  Bea.    Rep.  650. 

413.  8.  P.  Ado%  S6lh  Maioh  1808»       Q)  Hxcdmgr.  Gen,  S AOb. 58S. 

^^-    «.  ..         «,  ,  •  W  *  Tarn.  &  Ven.  683,  who  cite 

(e)  Shelly  ▼.  SbeUy,  8  Vaa.  316.    Pract  Reg.  287. 

AndenoQ  r.  Palmer»  U  Vet.  151.       (m)  Mann  r.Kiiur,  18  Ves.  297, 
Practical   Reffister,  (Wyatt'i  edU.)       M  NawL  Uair/ttO.  Turn,  k  Van. 

287.  2  FoL  546« 
«X?)  Whitccombe  y.  Miaohint  1       (  p)  Joneav.  «-^,  8  Vaa.  46. 
Wilwm,  C.C.I.                             »  vr/  » 
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Whoever  producet  an  Affidavit  of  a  Peiion,  to  coDtradict  a 
former  one  made  by  sach  Persoii}  Bhoald  prodace  him  in  Court, 
a  pwmal  exaoiinatioii  beine  required  (q). 

Affidavits  taken  before  a  SolicUor  in  the  cttuse,  cannot  be  read 
(r) ;  but  it  aeema  necessary  to  bave  an  Affidavit  of  the  fact,  be- 
cause there  may  be  another  Attorney  of  the  same  name  («)• 

Affidavits  may  be  referred  for  Impertinence  (<)•  So,  also,  Af* 
fidavits  in  a  Cauae,  or  in  Bankruptcy  (ti),  or  in  Lunacy  (oc),  will 
be  ordeied  to  be  taken  off  the  File,  if  irrelevant  and  scandalom  ; 
and  Coats  will  be  ^ven  as  between  Attorney  and  Client.  And 
this  will  be  ordered,  if  necessary,  by  the  Court  itself,  without 
any  special  application  for  that  ptirpose ;  but  if  the  scandalous 
matter  has  been  answered,  the  Court  will  not  order  it  to  be  ex- 

Motions  may  be  classed  under  three  Heads ;  i.  Those  made 
after  the  Filing  of  the  Bill,  and  before  an  Answer,  ii.  Those 
made  alter  an  Answer,  and  before  a  Decree,  iii.  Those  made 
subsequent  to  a  Decree* 

*1.  MOTIONS  APXaa  BILL  VILKD,  AND  BEFORK  ANSWER*    [^216 

!•  Motion  for  an  Iiyunctixm. 

The  Principles  of  the  Court  as  to  /n/unc^tons  have  been  con- 
sidered in  the  preceding  volume  {z)* 

In  general,  if  the  Bill  does  not  pray  an  Injunction,  the  Plain* 
tiff  cannot  move  for  the  same  under  the  prayer  for  general  re* 
lief  (a) ;  but  if,  after  a  Decree  for  an  Account  under  a  Bill  for 
Foreclosure,  the  Mortgagor  attempts  to  cut  Timber,  the  Court 
will  enjoin  him,  though  there  is  no  prayer  for  that  purpose  ;  and 
where  upon  the  contested  construction  of  a  Will,  a  Party  was 
declared  to  be  Tenant  for  Life,  he  was,  on  Motion,  restrained 
by  Injunction  from  cutting  Timber  (i). 

An  Injunction,  as  before  observed,  will,  in  urged  cases,  be 
granted  upon  Petition  and  Affidavit  before  the  Bill  is  filed.  It 
IS  often  done  in  Vacation ;  but  on  such  Petition  an  Injunction 
onljH^an  be  ordered,  for  the  Chancellor  cannot  direct  any  thing 
ta  be  imu  by  Uie  Defendant  upon  the  Petition  {e).    Some  doubt 

!^  Ee  parte  Lord,  2  Ves.  26.  (z)  t  rol.  p.  12S,  &c. 

r)  In  re  Ho^^«  3  Atk.  812.  (a)  See  Sayoiy  ▼.  Dyer,  Ambl.  70. 

t)  HodgMm  r.  Walker,  1  Wight.  \b)  Wright  v.  Atkyns,  1  Ves.  & 

SSi  Beames,  p.  3t4. 

fn  PhaHps  T.  PbBKps,  3  Atk  391 .  (c)  Mzjor  of  London  v.  Bolt,  5  Ves. 

(«H  SiiDpsoii  ex  parte,  15  Ves.  477.  130^  and  see  Nichols  ▼.  Kearsley,  2 

Enne  r.  GartkBhore,  18  Ves.  114.  Dick.  645.    Chamberlayne  t.  Dum^ 

AaoB.  5  Ves.  ft  Bea.  93.  mer,  2  Dick.  645.  S.  C.  3Bro.  C.  C. 

Ix^  Le  Heap  ex  parte,  18  Ves.  221 .  476. 
(y)  Ibtd*  225. 
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appears  to  have  been  expressed  whether  an  InjuDction  can  be 
ODtained  upon  Petition  at  the  Rolls  (</)• 

217*]  *lo  cases  where  irreparable  mischief  may  be  done,  as 
in  cases  of  Waste  (e),  and,  perhaps,  in  a  plain  case  of  nuisance 
(/),  an  Injunction  will  immediately  be  granted* 

So,  where  there  has  been  an  infringement  of  Copy-Right^  or 
where  the  Proprietors  of  new  Inventions  under  Letters  Patent, 
file  a  Bill  for  an  Injunction  to  stay  other  persons  from  infringing 
upon  their  Patent,  the  Court  will  grant  an  Injunction  on  the 
filing  of  the  Bill,  and  before  the  Answer  comes  in,  on  Affidavit 
and  Certificate  (jg)* 

So,  in  cases  of  quieting  Possession,  before  the  hearing,  to  a 
Party  who  has  had  the  same  three  Years ;  on  a  Bill  brought 
upon  a  forcible  Entry,  an  Injunction,  it  seems,  will  be  granted 
tUl  Answer^  on  a  Bill  filed,  and  Affidavits.  Where,  also,  an  in- 
solvent Executor  is  getting  in  the  Assets  before  Probate,  the 
Court  will  restrain,  and  direct  the  Money  to  be  paid  into  the 
Bank,  till  Answer  and  further  Order  (A). 

So  if  a  Jiote  be  obtained  at  play  (i)*  or  be  given  for  procuring 
a  Marriage,  an  Order  may  be  obtained  on  a  Bill  filed,  and  Affi- 
davit, to  restrain  the  Party  from  assigning  or  indorsing  it  over 
{k).  In  other  similar  cases,  an  Injunction  has,  in.  like  manner, 
been  eranted  (/)• 

218^1  *To  obtain  an  Injunction  in  cases  of  Waste,  it  must  ap- 

K  ear  to  be  acase  of  irreparable  Mischief  to  a  Person  who  swears  to 
is  Title  :  Information  and  belief  as  to  Title  will  not  do  (m):  there 
must  be  positive  evidence  of  actual  Title  (n).  Nor  is  it  suffi- 
cient to  swear  you  are  credibly  informed  the  Defendant  intends 
to  commit  Waste,  but  it  must  be  proved  either  that  he  had  laid 
the  axe  at  the  root,  or  some  Person  must  swear  he  threatened  to 
do  it  (o). 

Though  no  Injunction  be  obtained  on  the  original  Bill,  and 
the  Answer  is  put  in,  yet  if  the  Plsimtiff  amends  his  Bill,  he  may 
obtain  the  common  Injunction  for  want  of  an  Answer  {p)  ;  but 
in  such  case,  it  had  previously  been  decided  by  the  same  Judge, 
that  an  Injunction  will  not  be  granted  on  an  amended  Bill  and 

{d)  Garlick  v.  Pearson,  10  Ves.  str.  851.  and  the  cases  there  cited,  3 

452.  Bro.  C.  C.  376. 

(e)  I  Ves.  476.  3  Bro.  C.  C.  376.  {k\  Smith  r.  A3rkweU,  3  Atk.  566. 

Cf)  Attorney-General  ▼.  Doughty,  Patrick  v.   Harrison,  3  Bro.  C.  €• 

9  vou  453 ;  but  see  Attomej-Gener-  376. 

al  T.  Cleaver,  18  Ves.  211.  (Q  See  5  Ves.  129. 

Dai 

J  V. 

.       bid. 
{li\  See  Patrick  v.  Harrison,  3  Bro.        (p)  tianay  v.  M'Entire,  1 1  Ves.  55 ; 
C  C;.  376 ;  and  see  Cutlett  v.  Smith,    and  see  Hanson  v.  Gardiner,  7  Ves. 
mentioDed  in  Newl.  Har.  543.  309. 

(i)  — — .  y,  Blackwood,  3  An-       (p)  Bamardiston,  322.    Nelthorpe 

r.  Lawr,  13  Ves.  323. 


(g)  Lowther  r.  Hamper,  3  Atk.  (m)  Daris  v.  Leo,  6  Ves.  787. 
496.  Patrick  ▼.  Harrison,  3  Bro.  C.  Whitley  v.  Whitley,  1  Bro.  C.  C.  57. 
C.  476.  (n)  1     " 
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affidavit,  unless  some  new  fact,  which  the  Plaintiff  did  not  know 
when  the  original  Bill  was  filed,  is  brought  forward,  particularly, 
where  the  Defendant  is  abroad  (q). 

In  general,  an  Injunction  is  not  granted  on  a  Bill  and  Affida- 
vit to  stay  proceedings  at  Law  until  the  Defendant  prays  a  De- 
dhma^  or  is  in  Qmiempt  (r),  or  though  not  actually  in  Con- 
tempt, is  in  default  for  not  answering  (s) ;  nor  can  such  Injunc- 
tion be  had  in  the  first  instance,  except  where  the  Party  has  not 
bad  an  opportunity  of  obtaining  the  common  Injunction ;  as 
upon  Judgments  entered  up  upon  Warrants  of  ^Attor-  [*2]9 
ney  (<)•  The  common  Injunction  is  first  obtained,  and  then  a 
Motion  may  be  made  to  extend  it,  to  stay  Trial  (ti) ;  but  both 
Motions  cannot  be  made  at  the  same  Seal  (a;) ;  and  therefore, 
where  the  time  of  the  Defendant's  Appearance  was  the  day  for 
which  Notice  of  Trial  was  given,  it  was  held  the  Trial  could  not 
be  stayed  (^}.  So  where  the  Commission-day  at  the  Assizes 
was  the  7th  March,  and  the  Motion  to  stay  Trial  was  on  the  3d, 
it  was  refused  (2)/ 

Nor  will  an  injunction  be  extended  to  stay  Trial  at  Law  for 
want  of  an  Answer,  unless  it  is  supported  by  an  Affidavit,  in 
which  the  PiattUt/f  state^kis  belief  that  the  Answer  will  give  a 
Discovery  material  to  his  Defence  at  Law  (a) ;  but  a  slight 
Affidavit  has  been  held  sufficient,  it  not  being  necessary  that 
the  Affidavit  should  be  particular  as  to  the  discovery  expected 
(b),  A  trial  will  be  staid  till  Answer,  though  the  Defendant  be 
resident  in  the  Blast  Indies :  but  in  such  case  special  ground 
most  be  stated  in  the  Affidavit  to  show  that  the  Dbcovery  is 
material  (c)« 

In  those  cases  where  an  Injunction  is  obtained  merely  upon 
an  Affidavit  and  Certificate  of  the  filing  of  the  Bill,  without  any 
Stfipcena  served,  the  Plaintifi*  *is  considered  as  having  wa-  [*220 
ved  his  right  to  an  Answer,  and  it  is  competent  to  the  Defendant 
to  anply  to  the  Court  to  dissolve  the  Injunction  upon  the  merits 
disclostd  by  Affidavit  {d). 

Injunctions,  unless  issued  upon  a  special  application  after  a 

{q)  Norrifl  f.  Kennedy,    1 1  Yes.  Rep.  102.  S.  C.  on  Appeal,  1  Swanst. 

565.  304. 

{r^  AooD.  2  Freem.  6.  (a)  Appleyard  v.  Seton,  16  Ves. 

(#)  Jamesr.  Downes,  18Ve8.522.  223.   Hartley  t.    Hobson,  2  Dick. 

Vijpan  r.  Mortlocke,  2  Merir.  476.  728.    Sic  diet    Bishton  r.  Birch,  2 

(<)  Franklyn  v,  Thomas,  3  Meriv.  Ves.  &  Bea.  41. 

226,   6,   and   Anoesley  v.  Reokes,  {h\  Farrar  y.  Lewis,  2  Dick.  729. 

mentioned  in  note  (a)  to  p.  226.  Nelthorpe  t.  Law,  13  Vee.  924. 

(«)  3  Bro.  C.   C.  87.  Garlick  r.  (e)  Rivet  y.  Braharo,  2  Bro.  C.  C. 

Pearson,  10  Yes.  450.    Bishton  v.  641.  S.  C.  cited  from  MS.  New]. 

Birch,  2  Ves.  &  Bea.  41.  Harr.  p.  516. 

fx)]OVes.  451.  {d)  Attorney-General  v.  NicboT, 

M  Wright  y.  Brains,  2  Cox,  232.  16  Yes.  340.  Vipan  y.  Mortlocke,  2 

S.  C.  Bro.  C.  C.  Meriy.  479. 

(z)  Field  y.  Beaumont,  3  Madd. 
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Bill  filed  and  Affidavits,  can  only  be  obtained  upon  the  Defend* 
ant^s  Answer,  or  upon  an  order  for  time  to  answer,  or  an  At** 
tachment  sealed,  for  want  of  an  Answer  (^)  sworn  and  filed  (/)• 

But  an  Injanction  upon  an  Attachment  or  a  Dedimus^  or  upoa 
the  Defendant's  praying  time^  though  it  stays  proceedings  at 
Law,  does  not  stay  proceedings  in  the  Spiritual  Uourt :  for  that 
purpose  a  special  motion  is  necessary ;  and  it  has  been  doubted, 
whether  the  same  rule  does  not  hold  with  regard  to  proceedings 
in  the  Court  of  Admiralty  (g). 

If  an  Injunction  is  obtained  be/pre  a  Declaration,  the  lojnnc* 
tion  stays  every  thing,  and  prevents  the  delivery  of  a  Declara- 
tion (A);  if  q/l6r  a  Declaration  the  Injunction  stays  execution 
only,  and  not  trial*  When  a  Motion  is  made  to  stay  Execution 
the  Plaintiff  cannot,  at  the  same  seal,  move  for  a  special  Injunc- 
tion to  stay  trial  (t). 

In  the  Uourt  of  Exchequer  an  Injunction  stays  all  further  pro- 
ceedings, whatever  state  the  cause  may  be  in  (k). 
221  *]  ^The  Court  will  not,  before  Answer,  retrain  proceedings 
on  a  Judgment  (/),  unless  it  be  for  want  of  an  Answer,  in  which 
case,  if  the  Defendant  be  abroad,  the  Money  will,  on  an  Affida* 
vit  contradicting  the  allegations  in  theffiill,  be  ordered  to  be  paid 
into  Court,  or  the  Injunction  dissolved  (m).  Where  an  Injunc- 
tion is  obtained  against  proceedings  at  Law  till  the  coming  in  of 
the  Answer  of  one  Defendant  who  resides  abroad,  the  Plaintiffis 
not  compellable  to  bring  the  Money  into  Court,  unless  under 
special  circumstances  (n). 

If  a  Plea  (o),  or  Demurrer,  be  put  in,  an  Injunction  cannot  be 
obtained  till  their  sufficiency  is  decided ;  and  for  this  reason  ap* 
plications  are  frequent  to  have  a  Plea  {p)  or  a  Demurrer,  ar- 
gued out  of  its  course,  because  it  prevents  an  Injanction  (q)  ; 
but  the  circumstance  must  l>e  very  special  to  obtain  such  in- 
dulgence; and  if  the  cause  has  been  unnecessarily  protracted,' 
the  Court,  it  seems,  will  not  advance  the  Plea  or  Demurrer  (r)« 

If,  however,  in  such  case  the  Demurrer  is  over-ruled,  the 
Court  will  place  the  Defendant  where  be  would  have  been  put 
for  such  untenable  defence. 

(e)  Vid.  Cousins  V.  Smith,  13  Ves.  C.  182,  and  the  cases  cited  in  the 
1S6,  7.  3  Atk.  496.  2  Ves.  12],  453.  note;  and  see  Acton  r  Market,  2 
SAnst.  645.  Bro.  C.  C.   14,    and    Sherwood  v. 

(f)  Bruce  Y.  Webb,  2  Meriv.  174.    White,  I  Bro.  C.  C.  452.  Potts  v. 

(g)  Anon.  1  P.  Wms.  301.  S.  P.  I    Batter,  1  Cox,  330. 
Dick.  p.  223.  (n)    Sholbred  v.    Macmaster,  1 

[h)  Mills  V.  Corby,  1  Meriv.  p.  4.  Anst  366. 

Gariick  v.  Pearson,  10  Ves.  (o)  Hamphreys  v.  HumphreySt  3 

see  also  Wright  v.  Braine,  3  P.  Wms.  396. 

Bro.  C.  C.  87.  (p)  Anon.  2  Atk.  113. 

ffc)  Nelthorpe  v.Law,  13  Ves.  324.  Iq]  2  P.  Wms.  396. 

(f)  Lane  and  Williams,  6  Ves.  798.  (r)  Jones  v.  Taylor>  2  Madd  Rep. 

(m)  Calley  V.  Hickling,  2  Bro.C.  181. 
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Thus,  where  the  Defeadant  (Plaintiff  at  law)  sabsequentlj, 
on  the  day  wbeo  the  common  lojunction  might  otherwise  have 
been  obtained,  pat  in  a  *Demnrrer,  which  was  over-rul-  [*222 
ed,  and  in  the  mean  time,  pending  the  Demurrer,  the  Plaintifif 
was  taken  in  execution ;.  after  wtuch,  and  immediately  on  the 
over-ruling  of  the  Demurrer,  the  common  Injunction  was  ob- 
tained ;  upon  an-  application  to  discbarge  the  Plaintiff  out  of 
custody,  on  tbe  ground,  that  the  Demurrer  being  over-ruled  the 
Parties  are  entitled  to  be  replaced  in  the  situation  they  would 
have  been  in,  if  no  Demurrer  had  been  filed,  and  by  analogy  to 
the  case  of  goods  taken  in  execution ;  the  application  being 
opposed  on  the  ground  that  the  Parties  would  not,  by  granting 
it,  be  placed  in  the  situation  in  which  they  would  otherwise 
have  stood,  since  the  judgment  had  been  satisfied  by  the  taking 
in  execution,  and,  if  now  discharged,  the  Debt  would  be  gone ; 
tbe  Court  ordered  that  the  Plaintiff  be  discharged,  on  underta* 
king  again  to  confess  Judgment,  so  that  he  might  not  afterwards 
say  tbe  existing  judgment  and  Debt  had  been  satisfied  by  the 
Execation  from  which  he  was  so  discharged  («). 

An  Injunction  obtained  before  the  commencement  of  an  Ac* 
tion  prevents  the  Defendant  bringing  his  Action  and  arresting 
tbe  Plaintiff;  and  though,  after  an  Action  commenced  the  De* 
/endaot  to  the  injunction  Bill  may  call  for  a  plea,  and  proceed 
to  Judgment  at  Law,  yet  if  Bail  are  excepted  to  before  the  In« 
junction  i^  served,  and  after  the  Injunction  the  Sheriff  is  ruled 
to  bring  in  tbe  body,  this  has  been  held  to  be  a  breach  of  the 
Injunction  {t)»  Where  *Bail  is  put  in  above,  an  Injunc-  [*22S 
tion  to  stay  proceedings  against  the  Principal  extends  to  pro* 
ceediogB  against  the  Bail*  Where  Bail  is  only  put  in  below,^uch 
an  Injunction  extends  to  proceedings  on  the  Bail-bond  (v). 
Attaching  and  receiving  Money  levied  by  tbe  Sheriff,  though 
levied  before  the  Bill  is  filed,  is,  it  seems,  a  breach  of  the  Ai- 
jwuiion:  it  would  be  otherwise  if  tbe  Sheriff  had  paid  it  volun- 
lart/y  (x). 

If  an  injunction  is  obtained  on  a  Bill  filed  after  execution  ex- 
ecuted, the  Goods  not  yet  being  out  of  the  hands  of  the  Sheriff, 
nod  the  Sheriff  proceeds  to  sell  without  process,  he  will  be 
Ofdeted  to  pay  the  Money  into  Court.    Formerly  the  practice 

(«)  Franklyn  v.  Thomas,  3  Meriv.  143.    See  Sidney  v.  Hetheringtoo,  3 

85.  P.  Wmi.  148,  in  note. 

Jt)  BuUey  v.  Orev,  16  Ves.  141  ;  iu)  Stone  v,  Juffin,  Ambl.  32. 

I  see  Leonard  ▼.  Attwell,  nVes.  {x)A%ev,  Clarke,  2  Dick.  549. 

385,  and  Ch^lin  ▼.  Cooper,  18  Ves.  This,  probably,  is  the  case  alluded  to 

19^    Itwa8B«adAiig<>.  that  an  action  bv   Lord    Eldon,    in    Franklyn  v. 

isoomnenced  by  delivery  of  a  De-  Thomajs,  3  Meriv.    234,  where  his 

cdaration  to  a  Defendant,  bnt  that  a  Lordship  expresses  some  doubt  fti  to 

DeelaratioQ  de  bene  esse  is  not  the  that  decision. 
cominencement  of  an  action,  Ibid.  p. 

Vol.  1L  10 
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was  in  sacb  case  to  make  the  Sheriff  a  Party  to  the  Suit,  bot  that 
18  now  considered  uanecessary  (y)« 

Where  an  lojonction  had  been  obtained  in  a  Suit  by  an  obli« 
gor,  in  a  joint  and  several  Bond,  to  which  Suit  the  Co-obtigor 
was  not  a  party,  and  afterwards  an  Execution  was  issued  upon 
a  Joint  Judgment,  with  notice  to  the  Sheriff  of  the  InjunctioD, 
and  directions  not  to  take  the  Plaintiff  in  Equity,  it  was  held  not 
to  be  a  breach  of  the  Injunction  (r). 

If  an  Injunction  is  obtained  after  an  interlocutory  Judgment 
(as  by  Default,  or  on  Demurrer)  the  Plaintiff  may  go  on  to  as* 
certain  his  damages,  all  the  Court  intending  to  stop  being  the 
224*]  execution.  The  ^Plaintiff  at  Law  is  allowed  to  proceed 
flo  far  as  that  he  may  be  at  liberty,  eo  ituiafUij  that  the  Injunc- 
tion shall  be  dissolved,  to  take  out  Execution ;  nor  is  it  a 
breach  of  an  Injunction  to  sue  out,  where  necessary,  a  scire 
facias  (o). 

If  an  Injunction  has  been  improperly  granted,  the  Defendant 
ought  to  apply  to  the  Court  to  alter  the  terms  of  the  Injunction, 
but  he  is  not  justified  in  disobeying  it  (6) ;  and  such  was  the 
doctrine  in  the  time  of  Lord  Jfoitingham  (c). 

Service  of  a  copy  of  the  Injunction  on  the  Defendant,  or  on 
his  Attorney  or  Solicitor,  or  their  cleik,  is  good  service  {d)  ; 
and  it  has  been  held,  that  it  is  unnecessary  to  deliver  the  origin- 
al to  the  Party  to  examine  the  copy  by,  though  required  so  to 
do  (e). 

Where  an  Order  was  made  for  the  taxation  of  a  Solicitor's 
Bill,  and  for  staying  all  proceedings  at  Law  until  after  the  Mas- 
ter's Report,  and  the  Solicitor  died  pending  the  taxation,  and 
before  any  Report,  and  no  revived  order  for  taxation  being 
made,  the  Solicitor's  personal  Representative  proceeded  at  Law 
against  the  Client,  and  it  was  held  that  this  was  not  a  Con- 
tempt  (J). 

If  the  Injunction  be  to  restrain  an  act,  and  there  is  a  breach 
of  the  Injunction,  a  Motion  may  be  made  that  the  Defendant 
225*1  shall  stand  committed.  The  ^Defendant  must  be  per- 
sonally served  with  Notice  of  the  Motion  (g) ;  but  if  he  is  pres- 
ent in  Court  when  the  Order  is  pronounced,  he  is  instantly  a 
Prisoner,  and  the  Warden  may  take  him  directly  to  gaoK  A 
Party  may  be  arrested  on  a  Sunday,  on  a  Warrant  of  commit- 

(y)  Franklyn  t.  Thomas,  3  Meriv.  (c)  Woodward  v.  King,  2  Ch.  Ca. 

234, 6.  203.  S.  C.  2  Dick.  797. 

(z\  Chaplin  t.  Cooper,  18  Vcs.  h6.  (d)  Newl.  Har.  546. 

(a)  Morrice  v.  Hankey,  3  P.  Wms.  (c)  Woodward  r.  King,  2  Ch.  Cas. 

147.  203.     Serjeant  Maynard,  the  Repor- 

(61  Marquis  of  Downshire  v.  Lady  ter,  seems  not  to  haye  been  satisfied 

Sandys,  6  Ves.   109,  110;  and  see  with  the  decision. 

statement  of  the  re^ster  as  to  the  (/)  Honldicb  v.  Houldich,  1  Wif- 

practiee,  2  Dick.  703.  Sed.  vid.  con-  son,  C.  C.  17. 

tl».  is)  Angerstein  y.  Hunt,  6  Vcjr. 
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tfient  (A).  When  the  Injanction  is  to  do  a  thing j  in  general  terms^ 
an  Order  most  be  obtained  that  the  Party  shall  do  it  by  a  par« 
ticular  day,  or  stand  committed  {i)» 

If  a  Defendant  or  bis  Attorney  were  present  when  an  Order 
is  made  for  an  Injanction  to  stay  proceedings  at  Law  (^),  or,  if 
the  Defendant  was  present  during  the  Motion  for  the  Injunc- 
tion, though  not  when  the  Order  was  made  (/),  and  notwithstan- 
ding, the  Defendant  proceeds  at  Law,  it  will  be  considered  as  a 
Contempt,  though  the  Injunction  was  not  sealed  \  and  this  doc- 
trine has  since  been  extended  to  the  case  of  Notice  of  the  In- 
junction, by  information  (m) ;  but  a  Party  proceeding  in  the 
Action  will  not  be  committed  for  a  contempt,  if  the  Order  for 
the  Injunction  is  not  drawn  up  after  a  considerable  lapse  of  time, 
three  or  four  months,  for  instance  (n).  Where,  for  want  of  an 
Answer,  an  Injunction  issued  to  restrain  the  Defendant  from  all 
proceedings  at  Law  against  the  Plaintiff  or  an  Award  for 
payment  of  Money,  and  the  Award  having  been  made  a  Rule 
of  the  Court  of  King's  Bench,  the  Defendant  applied  to  that 
Court  *for  an  Attachment  for  non-performance  of  the  [*226 
Award,  and  obtained  a  Rule  to  show  cause,  this  was  held  not 
to  be  a  breach  of  the  Injunction,  the  Attachment  not  being  ex- 
ecuted (o). 

When  the  con)mon  Injunction  has  been  dissolved  upon  the 
coming  in  of  the  Answer,  and  the  Bill  has  been  subsequently 
amended,  the  Injunction  may  be  revived  upon  a  special  appli- 
cation, snpported  by  an  Affidavit  of  the  facts  stated  by  way  of 
amendment,  and  the  Defendant  being  in  default  (though  not  in 
contempt)  for  not  answering  the  amended  Bill  (p).  ^ 

2.  Motion  for  a  Writ  of  Ne  Exeat  Regno, 

A  Writ  of  Ke  Exeat  issues  for  the  purpose  of  obtaining  Secu- 
rity for  a  demand  from  a  person^ intending,  whatever  may  be  the 
cause  (9),  to  leave  the  country,  when  the  other  Party  has  not  a 
legal  remedy,  and  cannot  hold  him  to  bail  (r). 

This,  which  is  a  State  Writ  to  restrain  the  people  from  going 
abroad,  has  been  extended  by  usage  to  a  purpose  much  beyond 
the  original  intention  of  it.  ^i  first  it  was  employed  ,to  hinder 
the  Clergy  from  going  to  Romei|  it  was  afterwards  extended  to 
Laymen,  machinating  and  concerting  measures  against  the  State, 

(h)  £x  parte  Whitchurch,   1  Atk.  (n)  James  v.  Downes,  18  Vo.  94, 

5^,  57.  5. 

\%\  AngersteiD  t.  Hunt,  6  Ves.  488.  (0)  Franco  v.  Franco,  3  Cox,  4)0. 

{k)  Anon.   3  Atk.  567  ;    and  see  {p)  Vipan  v.  Mortlocke,  S  Merir.- 

Skip  ▼.  Harwood,  ibid.  p.  565.    Os-  476. 

borne  t.  Tenant,  14  Ves.  136.  iq)  Anon.  MS. 

if)  James  r.  Downes,  18  Yes.  524.  (r)  Swift  t.  Swi/1, 1  Ball  &  Beat^T, 

im)  Kimpton  v.  Eve,  2  Ves.  &  Bea.  3^7. 
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and  bai  at  length  been  applied  to  prevent  a  sabterAsge  from  the 
justice  of  the  Nation,  though  in  matters  of  private  concernment, 
in  order  to  get  Bail  for  an  equitable  demand,  upon  Affidavit  of 
an  intention  to  go  abroad*  The  legality  of  this  last  applicatioo 
327*]  of  *the  Writ  was  settled  in  Charles  the  Second's  time, 
upon  an  Usage  first  besun  in  the  time  of  James  the  First  {$)  ; 
and  was  afterwards  so  tullj  established,  that  the  granting  of  it 
was  considered  by  the  Lord  Keeper  Wright^  as  a  matter  of 
right  (0. 

This  Writ,  which  is  thus  applied  at  the  discretion  of  the 
Chancellor,  in  Civil  cases  (u), .  is  never  granted  without  great 
consideration ;  particularly  where  Foreigners  are  concerned 
{(t) ;  for  it  is  a  severe  process  (y),  depriving  the  subject  of  his  * 
Liberty.  ^'  I  never  apply  it,''  says  Lord  Eldon\  ^^  without  ap- 
prehension  (z)."  The  Court  of  Exchequer  cannot  direct  a 
VVrit  of  Nt  Exeat  Regno ;  but  that  Court  grants  an  Order  in  the 
nature  of  a  Ae  Exeat  Regno,  that  the  Party  should  give  Secu- 
rity (a). 

Tne  mode  of  obtaining  a  Writ  of  M  Exeat  is  by  filing  a  Bill, 
containing  a  prayer  for  the  Writ ;  but  if  after  a  Bill  filed  the 
Plaintifi*has  reason  to  think  the  Defendant  will  go  abroad,  he  may 
move  to  amend  his  Bill,  and  pray  a  JVe  Elxeat ;  and  notice  of 
such  Motion  is  unnecessary  (M. 

It  is  a  Rule  that  a  Writ  or  ^e  Exat  is  issued  only  upon  a 
certain  (c),  equitable,  money  (d)  demand :  at  the  instance  of  a 
828*]  Plaintiff  who  shows  a  Title  to  *soe  (e).  One  exception 
to  the  Rule,  is,  where  there  has  been  a  Decree  in  the  Ecclesias- 
tical Court  for  alimonjf  and  Costs  (/) ;  but  before  such  a  De- 
cree, the  Bill  will  not  lie  (g) ;  and  the  Writ  will  be  marked  only 
for  the  arrears  actually  due  (A). 

And  where  the  balance  of  Account  is  admitted,  there  (an- 
other exception  to  the  general  rule)  though  Bail  may  be  had  at 
Law,  yet  may  a  Writ  o\  Ke  Exeat  issue,  marked  for  the  amount 

(«)  1  Chan.  Cas.   115.    Read  v.  1795,  mentioned  ia  note  I,  to  SVeni. 

Read,  2  Chan.  Gas.  245.   Wilmot's  435. 

Rep.  97,  98.    Bacon's  Tracts,  295.  (c)  Anon.  1  Atk.  521. 

Anon.  1  Atk.  521.    3  P.  Wms.  312,  \d)  Cock  t.   Ravie,  6  Ves.  284  ; 

in  note.  De  Carriere  ▼.  De  Calonne,  ftid  see  De  Ca&rriere  ▼.  De  Calonne, 

4  Ves.  500, 1.  Cock  7.  RaFie,  6  Ves.  ^4  Ves.  591. 

284.  U)  Swift  7.  Swift,  1  BaU  &  Bea. 

(OPritct.Reg.  289.  Wyatfsedi-  326. 

tion.  (/)  Read  v.  Read,  I  Ch.  Ca.  1 15. 

(u)  4  Ves.  590,  I.  2  Ch.  Ca.   145.  2  Ventp.  345.    Ex 

(«)  De  Carriere  v.  De  Calonne,  4  parte  Whitmora,  1  Dick.  143.  Anon. 

Ves.  577  2  Atk.  210.  Peame  r.  Lis)j%  Ambl. 
(y)  I  Ball  k  Beatty,  328.  76.  Shaftoe  v.  Shaftoe,  7  Ves.  171. 
(z\  I  Ves.  and  Bea.  373.  Dawson  ▼.  Dawson,  ibid.  173.  Old- 
fa)  Ex  parte  Bellett,  1  Cox,  300 ;  ham  v.  Oldham,  7  Ves.  410. 

and  see  1 1  Ves.  46^  7.  {g)  Collar  v.  Cogiar,  1  Ves.  jun. 

(6)  Nisbett  7.  Murray,  30th  April,  94.  Shaftoe  r.  Shaftoe,  7  Ves.  ITS. 

{h)  Haffey  y.  HaflTev,   14  Ves.  261. 
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of  the  admitted  balaoce  (t) ;  because,  being  matter  of  Account, 
the  Court  has  a  concurrent  Jurisdiction  (Ar)« 

It  has  been  hetd,  a  Writ  ofJie  Exeat  maj  be  obtained  on  be- 
half of  a  Lunatic,  bj  his  Committee,  on  a  Note  given  for  the 
Balance  of  an  Account,  restraining  the  Captain  of  an  Eiast  India 
SUp  from  proceeding  on  his  Voyage  (/)• 

The  Writ  is  usually  directed  to  the  Sheriff,  to  make  the  De* 
fendant  find  sufficient  Surety  that  he  will  not  depart  the  realm 
without  the  order  of  the  Court,  and  on  his  refusal  to  give  such 
Bail  or  Surety  to  the  Sheriff,  to  commit  him  to  prison  (m). 

In  order  to  obtain  the  Writ,  application  should  be  made  as 
promptly  as  possible,  and  the  Plaintiff  must  swear />oat/tve/y  that 
the  Defendant  is  going  abroad,  *or  to  some  declaration  of  [*239 
his,  that  he  is.  It  is  not  sufficient  to  swear  that  another  Person 
aaid  so  (n). 

The  Affidavit  must  be  as  positive  as  to  the  equitable  Debt,  as 
an  Affidavit  of  a  legal  Debt  must  be,  to  hold  to  Bail*  Swearing 
to  Information  and  Belief  will  not  do  (o),  except  where  it  is 
matter  of  ^ccotmf,  as  in  the  case  of  Partners  and  Executors  (p), 
or  in  cases  of  Bankruptcy^  where  the  Bankrupt  swears  positive* 
ly,  and  the  Assignees  as  to  their  belief  {q). 

The  Affidavit  must  also  state  the  facts  on  which  the  Debt 
arises,  and  on  which  it  is  grounded  (r),  and  that  the  Debt  will  be 
endangered  by  the  Party^s  going  abroad  ;  but  it  need  not  al- 
lege tut  the  purpose  of  going  abroad  is  to  avoid  the  demand  {s). 
A  denial  by  the  Defendant  by  Affidavit,  that  he  is  going  abroad, 
will  not  hinder  the  effect  of  the  Writ  {t).  . 

It  has  been  held  that  a  Ne  Exeat  will  not  be  granted  where  a 
Person  lives  out  of  the  Kingdom,  and  the  transaction  was  on  the 
faith  of  having  justice  where  he  resided  (ti). 

Though  some  of  the  necessary  Parties  will  not  join  in  an  Ac* 
tion  for  a  legal  demand,  a  ^e  Ex^at  will  not  be  granted  (x). 

*A  ^e  Exeat  will  not  lie  on  a  Contract  for  a  Purchase,  [*3dO 
though  there  has  been  part-payment,  and  Possession  taken,  and 

(ij  Jooes  V.  Sampson,  8  Yes.  593.  (p)  Jackson  v.  Petrie,  10  Yes.  165. 

(k)  See  Hovden  v.  Rogers,  I  Yet.  Rico  v.  GauUier,  3  Atk.  501  ;  bi^ 

1:  S^  133.  Jones  v.  Alepbsin,  16  see  as  to  cases  of  account,  Amsinck 

Ves.  4m     Hannay  r.  M^ntire,   11  v.  Barclay,  8  Yes.  597,  and  Parker 

Vm.  54.  V.  Appleton,  3  Bro.  €.  C.  437.  ' 

(t)  Stewart  v.  Graham,  19  Yes.  {q)  18  Yes.  133.    1  Yes.  &  Bea. 

313.  133. 

(m)  Nevl.  Har.  336.  (r)  9  Yes.  489, 8  Yes.  597. 

(n)  Oldham  v.  Oldham,  7  Yes  410.  (0  Tomlinson  r.  Harrison,  8  Yes. 

Elcbeev.  Lance,  7  Yes.  417.    Sed  32.  Stewart  v.  Graham,  19  Yes.  313. 

virf.  Chapeaarougpe  v,  Carteanx.  8  U)  8  Yes.  597. 

Yes.  597,innote(a,J  where^wearing  (u)  Robertson  v.  Wilkie,  Ambl. 

oaty  to  Information  and  belief  was  177 ;  and  see  76.    S$d  vid,  S.  CJt 

held  niAcient.  Dick.  786. 

(o^  Hannay  V.  M*Entire,  11  Yes.  (x)  Ex  parte  Dnncombe,  2  Dick. 

54,  orermling  Russell  t.  Ashbv,  5  603. 
Yet.  99. 
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an  AssigDOient  of  a  Mor^;age,  if  no  conveyance  has  been  ten- 
dered, nor  any  veriQcation  of  the  Title  by  Affidavit  (y)« 

A  Writ  of  Ae  Exeat  may  issue  to  restrain  a  Person  going  to 
Scotland  (z)^  or  to  Ireland  (a). 

Upon  application  for  this  Writ,  no  Subpoena  is  taken  out,  but 
upon  personal  service  of  the  Writ  the  Defendant  is  bound  to  ap- 
pear in  Court,  and  give  Security  not  to  depart  the  Kingdom* 
Having  appeared,  be  must  put  i^i  his  Answer,  and  may  then  ap- 
ply to  set  aside  the  Writ  (b)  ;  but  if  after  the  Answer  he  goes 
abroad  without  permission,  his  Sureties  will  be  ordered  to  pay 
the  Money  into  Court  (c). 

The  Writ  will  be  discharged  if  the  Party  pays  into  Court  the 
Sum  for  which  the  Writ  is  marked  {d)y  (although  in  the  mean 
time  a  larger  sum  appears  to  be  due)  (e),  or  upon  payment  of 
what  upon  the  Answer  appears  to  be  due  (/),  or  if  he  gives  Se- 
curity to  answer  the  Decree  (g).  The  Writ  is,  in  all  cases, 
marked  for  what  is  due  (A), 

It  seems,  that  an  application  for  a  J^e  Exeat  md^y  *he  P2S1 
founded  on  an  admission  in  the  Defendant's  Answer,  the  admis- 
sion answering  the  purpose  of  an  Affidavit  (i). 

If  a  Bill  be  dismissed  with  Costs,  and  the  Plaintiff  threatens 
to  leave  the  Kingdom,  before  the  Service  of  Process  to  pay  the 
Costs  can  be  made  etTectual,  a  Writ  of  ^e  Exeat  may  be  ob- 
tained (k). 

The  Writ  cannot  be  obtained  on  the  Affidavit  of  the  Wife  of 
the  Party  (/)•  It  appears,  however,  that  in  one  case  the  Lord 
Keeper  Puckering  granted  the  Writ  upon  such  Affidavit  (m)  ; 
but  the  Precedent  was  not  followed  by  Lord  Elesmere  (n)« 

Where  a  Wife  was  the  Executrix  of  her  former  Husband,  and 
her  second  Husband  was  gone  out  of  the  Kingdom,  a  JVe  Exeat 
was  granted  against  her  alone  (o). 

Where  Goods,  Chattels,  &c.  were  bequeathed  to  an  Execu- 
trix, in  Trust  for  ^•,  and  upon  an  Account  settled  between  them 

(y)  Anon.  MS.  and  see  Raynes  v.  (g)  Atkinson  v.   Leonard,  3  Bro. 

Wise,  2  MeriT.  472.  C.  C.  218.  1  Ves.  &Bea.  133 

{z)  Donne's  Case,  1  P.  Wms.  262.  (h)  Shaftoe  v.  Shaftoe,  7  Ves.  172. 

Wilson   V.    Boswell,  2  Dick.   535.  Dawson  y.  Dawson,  6  Ves.  174. 

Hunter  v,  M'Cray,  For.  1 96.  (t)  Roddam  r,  Hetherington,  6  Ves. 

(o)  Howden  v.  Rogers,   1   Ves.  &  95. 

Bea.  129  ;  but  see  Bernal  y.   Mar-  {k)  Stewart  r.   Stewart,   1  Ball  & 

quis  of  Donnegal,  II  Ves.  47.  Beatty,  73. 

(6)  Russell  v.  Ashby,  5  Ves.  99.  (I)  Sedgwick  v.  Watkins,  1  Ves. 

See  the  remark  on  this  Case  in  Han-  jun.  1 1  S.  C.  3  Bro.  C.  C.  1 1, 

nav  V.  M'Entire,  1 1  Ves.  55.  (m)  Ibid,  and  see  Lake  v.  DecoD, 

(c)  Musgrave  v.  Medex,  1  Merir.  Toth.  158. 

49.    Utten  v.  Utten,  ibid.  51.  (n)  Holman  v.  Audl^,  Toth.   160. 

{d)  Evans  v.  Evans,  1  Ves.  jun.  (o)  Jerningham  v.  Glass,  3  Atk. 

96.  409.  S.  C.  Ambl.  62  ;  and  see  Moora 

(e)  Baker  V.  Jefieries,  Cox,  226.  r.  Meynell,  1  Dick.  30. 

(/)  Dick  r.  SwintoD,  1  Ves.  &  Bea. 
373. 
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she  acknowledged  to  have  640/.,  and  threatened  to  go  abroad,  a 
Writ  of  ^e  £a;eat  was  granted,  and  marked  in  640/«  (p). 

A  Writ  of  JVe  Exeat  Regno  cannot  be  obtained  against  an  At* 
tomey,  upon  a  legal  demand,  on  the  ground  that  be  is  privile- 
ged, and  cannot  be  arrested  (q). 

If  a  Man  has  been  ariested  upon  an  equitable  "^demand,  [*S32 
as  if  it  had  been  a  legal  demand,  and  is  discharged,  he  cannot 
afterwards  be  taken  on  a  Writ  of  Jfe  Exeat  (r). 

3.  Motion  for  a  Guardian* 

On  the  filing  of  a  Bill  by  an  Infant,  he  may  immediately,  and 
before  the  Appearance  of  the  Defendant,  move  to  have  a  Guar- 
dian assigned  him  {s). 

A  Plaintiff  may  also  move  for  an  Order  to  appoint  a  Guardian 
for  an  In&nt  Defendant  {i). 

4«  Motion  for  a  Receiver, 

Wb  have  before  alluded  to  several  Cases  where  a  Receiver 
will  be  appointed,  and  shall  now  enlarge  on  the  subject. 

A  Receiver  may  be  appointed  before^  or  ajler,  an  Answer,  if 
prayed  for  by  the  Bill ;  and  after  a  Decree  (ti),.  though  not  pray- 
ed for  by  the  Bill,  if  the  Court  thinks  it  necessary.  A  Motion 
for  a  Receiver  cannot  be  made  ex  parte  ;  Notice  of  the  Motion 
must  always  be  given.  As  the  nature  of  the  Appointment,  and 
the  duties  of  a  Keceiver,  are  the  same^  in  whatever  stage  of  the 
Suit  he  is  appointed,  all  the  doctrine  on  the  subject  will  here  (to 
prevent  repetition)  be  brought  together. 

The  power  of  appointing  a  Receiver  is  a  discretionary  Power 
exercised  by  the  Court  with  as  great  utility  to  the  subject  as  any 
sort  of  Authority  that  *belongs  to  them,  and  is  provisional  [*233 
only,  for  the  more  speedy  getting  in  of  a  Party's  Estate,  and  se- 
cnrii^  it  for  the  benefit  of  such  Person  who  appears  entitled, 
and  does  not  afiect  the  right  (x).  It  does  not,  for  instance,  al- 
ter the  Possession  of  the  Estate  in  the  Person  who  shall  be  found 
entitled  at  the  time  the  Receiver  was  appointed,  so  as  to  pre- 
vent the  Statute  of  Limitations  running  on  during  the  right  in 
dispute  (y). 

There  is  no  instance,  however,  (except  in  the  case  of  Luna- 
tics and  Idiots)  (z),  of  the  appointment  of  a  Receiver,  unless 

ip)  Taylor  v.  Leitch,  I  Dick,  380.        (0  Williams  v.  Wynne,  ID  Vcs. 

(q)  Gardner  v.  ^"     ,  15  Ves.  159. 

444.  (ti)  See  Ckx>ke  v.  Gwyn,  3  Atk. 

(r)  Amsinck  t.  Barclay,  '8  Yes.  690. 
594.  Raynes  y.  Wise,  2  Meriv.  473.  (x)  Ship  y.  Harwood,  3  Atk.  564. 

(t)  Pendleton  v.  Maokrory,  2  Dick.       (y)  2  Atk.  15.  Sharp  v.  Carter,  3 

T36.  p.  Wms.  379. 

{z)  1  Atk.  678. 
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where  there  has  been  a  Bill  filed  (a),  praying  ^fer  a  Receiver, 
Dor  18  it  usual  to  appoint  a  Receiver  before  Answer ;  but  there 
are  occasions  where  the  Court  will,  btfort  Answer^  appmnt  a 
Receiver,  upon  Affidavits,  as  incases  of  Fraud,  combined  with 
Danger  to  the  Property  (6) ;  or  where  a  Defendant  absconds  to 
avoid  being  served  with  Process  (c) ;  nor  will  a  Motion  for  a  Re« 
ceiver  be  granted  against  the  legal  Estate,  upon  Evidence  in  a 
Cause  which  has  not  been  heard  ((/}• 

A  Receiver  has,  by  consent,  been  appointed  before  Answer, 
where  there,  was  a  Devise  to  four  Trustees,  of  whom  two  de- 
clined to  act  (e). 

334*]  *A  Receiver  has,  before  Answer,  been  appointed,  upon 
the  Bill  of  a  Purchaser  pendente  lite^  viz.  a  Suit  instituted  by  the 
Wife  of  the  Vendor,  claiming  under  a  settlement  after  Marriage, 
and  therefore  voluntary  (/)• 

On  the  filing  of  a  Bill,  the  Court  will,  on  application^  appoint 
a  Receiver  of  the  Rents  and  Profits  of  an  Infant* s  Estate  (g),  aad 
this,  though  no  Receiver  ib  prayed  for  by  the  Bill  {k).  It  is  the 
same  where  the  Infant's. Estate  is  in  Mortgage  ;  a  Receiver  will 
be  appointed,  and  although  the  Mortgagees  are  not  before  the 
Court  (») ;  but,  except  in  the  case  of  an  Infant,  if  a  Mortgage  ap* 
pears  on  the  face  of  the  Pleadings,  a  Receiver  will  not  be  ap- 
pointed unless  the  Mortgagor  is  l^fore  the  Court  {k). 

Where  a  Mortgagee  is  not  in  Possession  the  Court  will,  upon 
theapplicationof  Creditors,  appoint  a  Receiver  of  themortga^ 
ged  Premises,  but  without  prejudice  to  the  right  of  the  Mortga* 
gee  to  obtain  Possession  (/}•  An  equitable  Mortgagee  may  ap- 
ply for  a  Receiver  (m). 

A  second  Mortgagee  cannot,  in  general,  have  a  Receiver  if 
the  Mortgagor  be  living,  srithout  the  consent  of  the  first  Mortga- 
gee (n)  ;  but  if  the  Estate  is  in  the  possession  of  tiie  first  HLwt* 
gagee,  and  he  has  been  negligent  in  his  Accounts,  and  cannot 


(a)  Ex  parte  Mountfbrt,  15  Ves.       if)  Metcalf  v.  Palvertoft,  1  Ves. 

444.  coDtra   Pitcher  v.  Hellier,  2  &fiea.  180. 
Dick.  580.  (g)  Anon.  1  Atk.  489,  678.    Ex 

(6)  Lloyd  V.  Paasinghaio,  16  Ves.  parte  Whitfield,  2  Atk.  316. 

59.    S.  C.  3  Meriv.  697 ;  and  see       ih) v.  Gutteiidge,  MS. 

Vann  v.  Baroet,  2  Bro.  C.  C.   158.        (t)  See  Diet,  in  Dalmer  y.  Dash- 


Httgueoin  ▼.  Baseley,  13  Yes.   108,  wood,  2  Cox,  382.  contra  Price  r. 

and  Middieton  v.  Dodsiirell,  13  Ves.  Williams,  Coop.  31. 

S66,  the  case  of  an  Executor.  Duck-  (A;)  Price  y.  Williams,  Coop.  31. 

worth  ▼.  Trafford,  18  Ves.  283.   Ma-  (1)  Brvan  y.  Cormick,  1  Cox,  422. 

guire  y.  Allen,  I  Ball  &  Bea.  75  (m)  Cfurling  y.  Lord  Leyoester, 

(c)  Maguire  y.  Allen,  1  Ball  &  Bea.  1816.  MS.  before  Vice  Chancellor, 

75.  and  confirmed  by  the  Lord  Chancel- 

Si)  Lloyd  y.  Passingharo,  3  Meriy.  lor. 
(n)Phippsy.  Bishop  of  Bath  and 


S.  C.  on  other  points,  2  Ves.  U  Bea.    er  y.  Pashwood,  2  Cox,  378. 
36,  127. 
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fiwear  ^wbatsum  is  daeto  him,  the  Court,  at  the  instance  [*2d5 
of  a  second  Mortgagee,  will  appoint  a  Receiver  (o). 

If  a  Mortgagee,  tboagh  he  cannot  state  with  aoj  great  pre- 
cision what  Sum  is  doe  to  him,  can  say  upon  Oath  he  believes  a 
Sum  of  Monej  is  due,  and  his  Mortgage  is  not  satisfied,  the 
Court  will  not  take  the  Possession  from  him,  even  for  the  pur- 
pose of  placing  it  in  the  hands  of  the  Court ;  but  where  he  can- 
not saj  a  Shilling  is  due,  the  Court  will  take  Possession  of  the 
Estate,  and  if  it  is  a  Wtst  India  Estate,  will  appoint  a  Con- 
signee {p). 

Where  a  Receiver  is  appointed  at  the  instance  of  a  Mor^a- 
gee,  the  Master  generally  appoints  such  a  Person  as  the  Mortga- 
gee proposes,  unless  there  is  a  personal  objection  to  the  Man 
(9);  but  if  such  Receiver  embezzle,  or  otherwise  wastes  the 
Rents  and  Profits,  the  loss,  it  seems,  will  fall  upon  the  Mortga- 
gor (r),  for  the  Receiver  is  considered  as  an  Officer  of  the 
Court  (s). 

If  in  the  case  of  an  Executor,  his  Bankruptcy  (<),  or  any  mt5- 
comiiicl,  wastt^  or  improper  disposition  of  the  Assets  is  shown,  the 
Court  will  instantly  interfere  and  appoint  a  Receiver ;  but  the 
Court  will  not  appoint  oue  merely  because  the  Executor  is  in 
mean  cireumstancu^  if  known  to  the  Testator  (ti)« 

*Jteceiv€rs,  Managers,  &c.  in  cases  of  Partnership,  or  [*236 
Foreclosure,  are  appointed  only  with  a  view  to  the  Relief  pray- 
ed by  the  Plaintiff,  in  order  to  wind  up  and  dispose  of  the  con- 
cern, and  not  with  a  view  to  carry  on  and  continue  the  concern 
(x).  A  Receiver,  therefore,  of  Partnership  Stock  and  Effects 
will  not  be  ordered,  while  a  Trade  is  going  on,  unless  upon  tho 
very  grossest  abuse,  for  it  would  destroy  the  Trade  (y). 

When  on  a  Bill  to  take  a  Partnership  Account,  the  Partner- 
ship is  admitted,  or  is,  on  an  Issue,  established,  a  Motion  may  be 
made  by  the  Plaintiff  to  restrain  each  Party  from  receiving  the 
Partnership  Effects,  and  for  the  Appointment  of  a  Receiver  of 
the  outstanding  Estate  (z). 

Where  a  Partnership  subsisted  between  two  Persons,  and  they 
both  die,  and  a  Suit  is  instituted  for  an  Account,  a  Receiver  will 
be  appointed;  but  where  there  is  a  Co-partnership,  there  is  a 

(q)  CodringtOB  v.  Parker,  16  Ves.  (u)  Anonymous,  12  Ves.  4 ;  and 

469.  see  Hathornwaite  v.  Ruasell,  2  Atk. 

(»)Qfiafrel  T.  Beckfoid,  13  Ves.  16-2.  S.  C.  Barn.  S34.    Howard  v. 

377*  Papera,  i  Madd.  Rep.  142. 

ip)  WOkinsv.  Williams,  3  Ves.  (ir)  Walters  ▼.  Taylor,  15  Vet,  p. 

588L  II ;  and  see  ibid,  2  Ves.  &  Bea.  330. 

W  Bigge  V.  Bowater,  3Bro.  C.  C.  (y)  Oliver  v.  Hamilton,  2  An«tr. 

366.  453 ;  and  see  what  is  said  in  Milbank 

M  Hatcbinaon  V.  Lord  Maisarene,  v.  Revett,  2  Merir.  406. 

2  Ball  &  Beattj,  55.  (<}  Peacock  v.  Peacock,  16  Ves. 

(0  Anon,  m  21  March  1808.  57. 
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coDfidence  between  the  Parties,  and  if  (me  dies,  no  Receirer 
will  be  appointed  (a). 

Nor  18  a  Receiver  appointed  merely  on  the  Dissolution  of  a 
Partnership  (b)  ;  but  where  there  is  a  breach  of  the  dntj  of  a 
Partner,  or  of  the  Contract,  as  by.  continuing  Trade  with  joint 
EtTects  on  the  separate  Account,  a  Receiver  will  be  appointed 
(c). 

237*]  *  When  a  Person  takes  a  Conveyance  of  a  legal  Estate, 
a  Rent-charge,  for  instance,  subject  to  equitable  Interests,  he 
must  satisfy  those  Interests,  or  submit  to  the  appointment  of  a 
Receiver  (rf). 

On  a  Bill  by  an  Heir  at  Law  to  controvert  a  Will,  unless 
there  are  other  circumstances,  the  Court  will  not  appoint  a  Re* 
ceivcr  (a). 

if  the  Person  in  possession  of  real  Estate  made  Assets,  has  bj 
his  Answer  stated  the  circumstances  of  the  Property  to  be  such, 
that  the  Court  cannot  avoid  seeing,  that  in  the  Administration 
both  the  real  Estate  and  the  Rents  and  Profits  must  become  re- 
sponsible to  the  demand,  the  Court  will  in  the  first  instance,  pat 
a  Receiver  upon  the  Estate  (/)• 

A  Receiver  may  be  appointed  of  an  Estate  in  the  East  Indies^ 
The  usual  way  is  to  appoint  some  Person  in  this  Country,  with- 
in the  Jurisdiction,  to  be  the  Receiver,  and  he  appoints  his  owq 
Agent  in  India.  In  such  a  case,  it  was  also  thought  proper  to 
liave  a  reference  to  the  Master  to  inquire  what  should  be  the 
Term  beyond  which  the  Receiver  should  not  be  permitted  to 
let,  as  this  would  prevent  the  necessity  of  applying  to  the  Court 
fcom  time  to  time  for  permission  to  let  (g). 

One  Tenant  in  Common,  after  a  Bill  filed,  may  move  that  his 
Co-Tenant  in  Common,  who  is  in  Possession,  may  give  Securi- 
SSS^^j  ty  for  his  Share  of  the  *Rents,  or  that  a  Receiver  may  he 
appointed  (A),  but  the  Affidavits  in  support  of  the  Motion  must 
make  out  a  case  of  Exclusion  (i). 

The  Court  will  not  direct  a  Receiver  of  an  Estate,  where  the 
matters  in  dispute  depend  on  a  mere  legal  T\tle^  unless  strong 
ground  of  Title  is  shown,  and  the  Rents  are  in  danger  (£). 

Where  an  Order  is  made  for  a  Receiver,  it  is  referred  to  the 
Master  to  approve  a  proper  Person ;  and  if  the  Master  approves 
of  a  Person  proposed  as  Receiver,  the  Master^s  Judgment,  though 
not  absolutely  conclusive,  will  n^t  be  disturbed,  unless  upon  spe- 

(gjPhaipps  V,  AtkimoD,  S  Bro.  C.  [g)     ■  "■■              v.  Liadsey,    15 

C.572.  Ves.  91.  S.C.MS. 

(6)  Hardiiig^v.  Glover,  18  Ves.  281.  (k)  Street  v.  Andersoa,  4  Bro.  414. 

(d)  PritcbaTd  ▼.  Fleetwood,  1  Me-  3  Dick.  300. 

riv.  54.  (t )  Milbank  v.  Revett,  ft  Mertr. 

{e)  Knieht  r.  Duplesis,  1  Yes.  324.  404.    . 

Jones  T.  Jones,  3  Merir.  174.  {k)  Mordatmt  r.  Hooper,  Ambl, 

(/)  Jones  V.  Pngh,  8  Ves.  71.  311. 
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cial  grounds  and  a  strong  case  (I)  ^  it  must  be  shown  he  is  an 
improper  Person  (m).  Small  discusaioi^s  as  to  who  should  be 
Receiver  and  have  the  allowance,  are  not  proper  questiocs  for 
the  Chancellor's  consideration.  The  Master,  however,  in  form- 
ing his  judgment  is  much  influenced  by  the  approbation  of  a 
majority  of  the  Parties  more  particularly  interested  in  the  Ap* 
pointment  (n). 

Exceptions  to  the  appointment  of  a  Receiver  may  be  taken 
by  Petition  (o). 

In  general,  a  Trustte  will  not  be  appointed  a  Receivtr^  wheth- 
er he  isrsole  Trustee,  or  jointly  such  "^  with  others  (p) ;  [*239 
but,  it  seems,  it  is  no  objection  to  a  Receiver  that  be  is  a  Trus* 
tet  to  prestrve  Contingent  Remainders,  or,  as  Trustee,  has  a 
power  to  sell  or  exchange  ;  but  where  there  is  a  power  to  the 
Tmatee  to  tease,  in  such  case  he  will  not  be  appointed  Receiv* 
er(g);  and  in  those  cases  where  a  Trustee  is  appointed  he  is 
not  allowed  any  emolument,  unless  no  one  else  can  be  procur* 
ed,  who  will  act  with  equal  advantage  to  the  Estate  (r). 

The  being  in  Parliament,  and  a  practising  Barrister  (s),  does 
not  absolutely  disqualify  such  a  Person  from  being  a  Receiver, 
bat  are  circumstances  to  be  considerably  regarded  {t).  A  Peer 
(ti),  a  Receiver  General  oj  a  County  (a?),  a  Solicitor  in  the  Cause 
(y),  or  the  next  Friend  of  Infant  PiaintifTs  (z),  cannot  be  a  Re- 
ceiver. 

The  course  of  the  Court  requires  a  Security  by  the  Receiv- 
er, and  two  Sureties  in  a  recognizance ;  and  taking  an  Assign- 
ment of  a  Mortage  belonging  to  the  Receiver,  instead  of  pur- 
suing the  usual  course,  has  been  deemed  improper  (a). 

There  are  Cases,  however,  where  a  Receiver  will  be  appoint- 
ed merely  on  giving  his  own  Recognizance,  ^as  where  [*240 
such  Receiver  is  named  by  all  Parties  interested  (6). 

Sureties  for  a  Receiver  will  not  be  discharged  at  their  request 
(c),  unless  their  Office  is  at  an  end,  and  their  Accounts  are  ft- 

(0  Gaiiand  v.  Garland,  2  Ves.  jua.  v.  Garland,  S  Ves.  jun.  137. 

J37.     Bowersbank  v.   Collassan,  3  (t)  Wynne  v.  Lord  Newboroug^h, 

Ves.  1 64,  the  case  of  a  Consignee  who  1 5  Ves.  283. 

strads  on  the  same  footing  as  a  Re-  {u)  Attorney-General  v.  Gee,  3 

ceiver.     Wilkins   v.  Willianu,  ibid.  Ves.  &  Bea.  20d.    £x  parte  Pincke, 

588.  Tharpe  v.  Tharpe,  12  Ves.  317.  2  Merir.  462. 

(m)  Thomas  v^.  Dawkin,  3  Bro.  C.  (x)  Attorney-General  v.    Day   2 

C.  508.     S.  C  more  fuU  1  Ves.  jun.  Madd.  Rep.  254. 

452.    Cruise  ▼.  Bishop  of  London,  2  M  Garland  v.  Garland,  2  Vei.  jvn. 

Bro.  C.  C.  253.  137. 

J  I  I  Turn.  &  Ven.  148.  {z)  Stone  v.  Wishart,2  Madd.  Rep. 

I  Hughs  V.  Williams,  6  Ves.  459.  64. 

)  —p.—  ▼.  JoUand,  8  Ves.  72 ;  (a)  Bf eid  v.  Lord  Orrery,  8  Atk. 

Bee  Anon.  3  Ves.  515.  237. 

q)  Snttoo  T.  Jones,  I  Ves.  583.  [b]  As  in  Countess  of  Carlisle  v. 

r)  Sykes  t.  Hastings,  1 1  Ves.  366.  Lord  Berkeley,  AmbL  699.  S.  C.  i 

#)  As  to  a  Barrister,  see  Wilkins  Dick.  68. 

illtams,  3  Ves.  588.  and  Garland  (r)  Griffiith  r.  GrilBth,  2  Ves.  40«. 


r. 
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Dally  settled,  in  which  case  they  may  apply,  by  Petition,  to  have 
their  Recognizance  vacated  (<Q. 

If  a  Surety  for  a  Receiver  has  paid  any  thing  on  his  Accoant, 
be  is  entitled  to  be  indemnified  out  of  the  Balance  due  to  the 
Receiver  (e). 

The  Receiver  can  only  be  discharged  on  Petition  ;  the  Court 
will  not  doit  on  further  directions  ;  and  it  must  be  a  special  ap- 
plication (/)•  It  is  not  right  to  vacate  the  Recognizance  of  a 
Keceiver  on  behalf  of  an  Infant,  on  the  Infant  coming  of  age, 
and  the  Receiver  passing  his  Accounts,  for  defalcations  are 
sometimes  found  after  a  great  length  of  time,  and  if  it  is  proved 
twenty  years  after,  that  a  Receiver  has  not  accounted  for  what 
he  has  received,  the  Money  might  be  recovered  under  the  Re- 
cognizance, it  has  not  been  vacated  (g).  Lord  Kenyan  held 
that  a  Receiver  should  never  have  his  Recognizance  dischai^d 
till  one  year  after  the  Infant  has  attained  his  age  of  twenty- one, 
and  Lord  Eldon  has  approved  of  that  Rule  (A). 

If  a  Receiver  be  committed  on  an  Attachment  for  nonpay- 
ment of  Money;  it  is  in  effect  considered  as  civil,  not  as  criminal, 
241*]  Process,  though  criminal  in  *it8  form,  and  a  Note  given 
by  the  Receiver,  with  Sureties  for  payment  of  the  Money,  on 
discharging  him,  is  a  good  consideration,  and  binding  on  the 
Sureties  (t). 

A  Receiver,  being  an  Officer  of  the  Court,  need  not  be  serv- 
ed with  a  Writ  of  Execution  of  a  decretal  Order,  but  only  with 
a  Copy  of  the  Order,  and  if  he  disobeys  it,  he  will  be  commit- 
ted (A). 

It  is  the  duty  of  a  Receiver  regdiarly  to  pass  his  Accounts,  ac- 
cording to  the  mode  prescribed  by  the  General  Order  of  the 
Court,  22d  April,  1796. 

There  is  also  a  General  Order  of  the  Court  (/),  23d  of  April, 
3796,  as  follows  :  viz. 

^^  That  the  several  Masters  of  this  Court  shall  hereafter  fix  the 
Days  on  which  all  Receivers  in  their  respective  Offices  shall 
annually  procure  their  Accounts  to  be  delivered  unto  the  Mas- 
ters, and  also  the  Days  upon  which  such  Receivers  shall  pay 
the 'Balances  appearing  due  on  the  Accounts  so  delivered  tn; 
or  such  part  thereof  as  the  Master  shall  certify  proper  to  be 
paid  by  them ;  and  it  is  further  ordered,  that  with  respect  to 
such  Receivers  as  shall  neglect  to  deliver  in  their  Accounts,  and 
pay  the  Balances  thereof,  at  the  times  so  fixed  for  that  purpose, 
as  aforesaid,  the  several  Masters  to  whom  such  Receivers  are 

(d)  Turner  &  Ven.  Pract.  1  Vol.  (tj  Brett  v.  TomlmsoD,  16  East 
152.  2^/ 

(e)  Glossup  T.  Harrison,  3  Vea.  &  (it)  Macarty  t.  Gibson,  Mos.  40. 
Bea.  134.  f/)  Vide  General  Order,  15  Vez. 

if)  Gilbert  v.  Wbitmarsh,  24  Feb-  278,  and  the  General  Order  of  this 

ruary  1818,  before  V.  C.  Leach.  MS.  subject,  16th  December  1792 ;  4  Bro. 

(r)  Anon.  MS.  C.  C.  157. 
(k)  Anon.  7  Nov.  1810.  MS. 
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accountable,  shall  from  time  to  time,  when  their  subsequent 
Accounts  are  produced  to  be  examined  and  passed,  not  only  dis*. 
allow  the  Salaries  therein  claimed  by  such  Receivers,  but  also 
charge  ^Interest  at  five  per-cent.  per  annum  upon  the  [^242 
Balances  so  neglected.to  be  paid  by  them,  during  the  time  the 
same  shall  appear  to  have  remained  in  the  hands  of  such  Re- 
ceivers ;  and  it  is  further  ordered,  that,  every  Receiver  acting 
under  the  aotbority  of  this  Court,  shall  each  year  procure,  his 
annual  Account  of  Receipts  and  Payments  respecting  the  Estate 
intrusted  to  his  care,  to  be  examined  and  settled  by  the  Master 
whose  duty  it  may  be  to  inspect  the  same,  within  the  space  of 
six  Months  next  ensuing  the  time  appointed  by  such  Master  for 
the  delivering  of  such  Account  into  his  Office,  as  is  hereinbefore 
directed ;  and  in  case  any  Receiver  shall  at  any  time  hereafter 
neglect  so  to  do,  a  Certificate  of  such  Default  is  hereby  reauir- 
ed  from  the  Master,  in  whose  Office  such  Neglect  or  Default 
shall  happen." 

If  a  Receiver  of  the  personal  Estate  of  a  Testator  does  not, 
pursuant  to  the  Order,  pass  his  Accounts,,  and  pay  in  the  Bal- 
ances, be  will  lose  his  Salary,  and  be  charged  with  Interest,  but 
not  upon  each  Sum  from  the  time  it  was  received,  according  to 
the  strict  rale  applicable  to  a  Receiver  of  Annual  Rents  and 
Profits,  bat  as  an  Executor  would  be  chained  in  respect  of  his 
Receipts  (n). 

Though  all  Parties  express  themselves  satisfied  with  the  con- 
duct of  a  Receiver,  yet  in  a  Case  where  a  Party  had  misbehaved 
by  keeping  Money  in  his  hands,  Lord  Thurlow  said,  *^  though 
the  Parties  are  satisfied,  I  will  make  them  more  so,  if  1  find  he 
has  kept  Money  in  his  hands  longer  than  he  ought"  (o)« 

*ln  one  Case,  Lord  Eidon  was  not  merely  of  opinion  [*243 
that  a  Receiver  who  does  not  pass  his  Accounts  would  be  liable 
to  pay  Interest,  but  that  it  would  be  a  qustion  hozo  far  the  Soli* 
ciior  woi  liable  (p). 

If  a  Receiver  makes  Remittances  to  a  Banker,  to  his  own 
Credit  and  Use,  and  not  to  sl  separate  Account  for  the  Trust,  he 
will  be  charged  with  a  loss  by  the  failure  of  the  Banker  (9). 

It  is  not  necessary  for  a  Receiver  to  wait  till  at  the  instance 
of  some  other  Person  an  Order  is  made  upon  him  to  pay  in  Mo- 
ney received  by  him,  because  he  may,  uponAis  own  application, 
obtain  an  Order  for  that  purpose  (r). 

If  it  be  necessary  for  a  Receiver  to  bring,  or  to  defend^  an 
Ejectment,  he  must  by  Motion  apply  for  the  leave  of  the  Coart 
so  to  do  {$)  ;  and  if  the  Parties  are  Infants,  or  being  Adult,  con- 

(n)  Potts  Y.  Leigfaton,  15  Yes.  273.  Plymouth,  3  Atk.  480.  S  C.  1  Dick. 

(a)  Fletcher  v.  Dodd,  I  Yes.  jan.  |20 ;  add  meDtioned  and  acted  upon 

8&  3  Yes.  566 ;  and  see  ante  p.  \4i. 

(pj  — ^  V.  Jolland,  8  Yes.  72.  (r)  Potto  v.  Leig^bton,  15  Yes.  274. 

(9)  Wrea  ▼.  Kirton.  II  Yes.  377,  (»)  Angelv.  Smith,  9  Yes,  336.  S. 

oTcnridtDgas  itseems.  Knight  v.  Lord  C.  M>S.  * 
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sent,  a  reference  will  be  made  to  the  Master  to  see  if  it  will  be 
for  their  benefit  (/).  An  Ejectment  cannot  be  brought  against 
a  Receiver  without  the  leave  of  the  Court  (u)« 

It  is  the  duty  of  a  Receiver  to  let  the  Estate  of  which  he  is 
Receiver  to  the  best  advantage ;  but  he  must  apply  to  the  Court 
(x)j  and  he  cannot  turn  out  Tenants  without  an  application  to 
the  Master  (y).  If  the  Receiver  has  contracted  for  a  Lease 
244*]  without  the  ^consent  of  the  Court,  the  Court  will,  on 
Motion,  refer  it  to  the  Master,  to  see  if  the  Contract  is  for  the 
Benefit  of  the  Infant,  or  what  better  Rent  can  be  obtained*  If. 
the  Contract  is  approved,  the  Contract  will  be  perfected  (y)  ; 
but  without  the  Consent  of  the  Court,  a  Lease  by  a  Receiver 
would  be  invalid  (z). 

A  Receiver,  it  seems,  cannot  distrain  on  the  OiDnerin  Posses^ 
sian  without  an  Order  (a) ;  but  he  may  distrain  on  other  Tsn- 
aniSf  unless  there  be  a  doubt  who  had  a  legal  Right  to  the  Rent 
(6).  Where  the  Owner  of  an  Estate  is  in  Possession  of  all  or 
part  of  the  Premises,  application  should  be  made  to  the  Court 
that  he  should  deliver  Possession  to  the  Receiver,  who  cannot 
distrain  on  the  Owner  in  Possession,  as  he  is  not  Tenant  to  him 
(c). 

Receivers  are  not,  in  general,  permitted  to  apply  the  Trust 
Fund  in  Repairs  to  any  considerable  extent^  without  previous 
application  (d).  It  is  different  as  to  Managers  in  the  West  /n* 
dies  J  who  have  a  discretion  in  regaid  to  their  Expenditures  (e)« 
Formerly,  the  court  never  permitted  a  Receiver  to  lay  out 
Money  without  a  previous  Order  of  the  Court ;  but  now,  where 
the  Receiver  has  laid  out  Money  without  such  previous  'Order, 
345*]  it  is  usual  to  refer  it  to  the  *Master^  to  see  if  4he  transac* 
tion  was  beneficial  to  the  Parties,  and  if  found  to  be  so,  the  Re- 
ceiver is  allowed  the  money  so  laid  out  (/}• 

The  Manager  of  a  West  India  Estate,  to  be  entitled  to  com- 
mission must  be  resident  on  the  Island,  and  personally  acting  in 
the  absence  of  the  Owner ;  but  though  he  is  not  entitled  to  he 
paid  his  Commission,  as  Commission,  during  his  absence,  he  is 
entitled  to  what  he  has  really  paid  to  otiiers  for  the  Manage- 
ment of  the  Estate,  provided  the  Payments  be  in  themselves 

(t)  AnoD.  6  Ves.  287.  (a)  Hughes t.  Hurhes,  3  Bro.  C.  C. 

(ti)  Aogell  ▼.   Anrell,  MS.;  and  87;  butsee  S. C.  1  Yes.  jun.  i61,and 

wbat  is  said  by  Mr.  Lloyd,  Anon.  6  Pitt  v.  Snowden,  3  Atk  750. 

Ves.  388.  (6)  2  Atk.  750. 

(g)  Morris  V.  Elme,  1  Ves.  jqn.  M  Griffith  v.  Griffith,  3  V<«.  401. 

139.  (a)  Attorney-Generai  f.  Vigor,  1 1 

(y)  Wynne  v.  Lord  Newborough,  Ves.  563.    Bluot  v.  Clitbero,  6  Ves. 

1  Ves.  inn.  I65.S.  C.3  Bro.  C  C.  88.  802;  and  see  Morris  r.  Elme,  1  Ves. 

[y)  Anon.  MS.  In  this  case  it  was  jnn.  148,  and  Hicks  v.  Hick,  3  Atk. 

held,  that  notice  of  the  Motion  was  274 

not  be  necessary  to  the  person  con-  (e}  Morris  ▼  Elme,  I  Ves.  ion.  139. 

tracting  to  take  the  Lease.  (/)  Tempest  ▼.  Ord,  t  Merir.  56. 

(m)  Dnnford  ▼•  Lane,  S4  Jan.  1806. 
MS. 
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reasonable,  as  to  whieb,  if  it  is  disputed,  there  most  be  an  In- 
quiry (g). 

A  Receiver  cannot,  it  seems,  be  Obliged  to  paj  any  thing, 
without  an  Order  of  the  Court  (A). 

A  Receiver  is  not  entitled  to  any  Compensation  for  his  trou- 
ble, unless  where  what  he  does  is  in  pursuance  of  ^  Order  of 
the  Court  (t> 

A  Party  ckiming  an  Interest  in  Estates  in  the  Hands  of  a 
Receiver  J  or  a  Seqwstrator^  (for  the  same  course  takes  place  in 
regard  to  sequestered  Estates),  an  Order  is  obtainable,  upon 
Notice  of  Motion,  to  come  in  and  be  examined,  pro  interesi^ 
8U0  (Ac),  wherein  a  time  is  limited  for  filing  Interrogatories*  Af- 
ter the  Examination,  the  other  side  hath  liberty  to  examine  wit- 
nesses to  falsify  the  Examination,  and  a  Commission  of  course 
issues  if  necessary,  wherein  the  Claimant  may  join,  if  he  thinks 
fit ;  and  the  Commission,  if  any,  is  returned.  Publication  pass- 
es by  Order.  Then  an  *Order  is  made  to  refer  it  to  the  [*246 
Master,  to  look  into  the  Examination  and  Depositions,  and  to 
certify  whether  the  Claimant  had  made  put  any  and  what  Inter- 
eat  in  the  Premises,  or  in  any  and  what  part  thereof*  The  Re- 
port of  the  Master  is  set  down  to  be  heard  for  directions,  and 
the  Court  pronounces  a  final  Order  (/)• 

A  Person  ordered  to  be  examined  pro  interes9e  mo,  has  been 
permitted  to  prosecute  and  make  out  her  Right  informotpaupft* 
ris  (m). 

Printing  an  Order  of  Court  for  the  Appointment  of  a  Re- 
ceiver, and  distributing  it  among  the  Tenants,  is  no  Contempt, 
though  not  to  be  encouraged  (n), 

'  * 

5.  Motion  to  Amend  Bill 

A  Bill  may  be  amended  before,  or  after,  the  Defendant  has 
appeared  (o)  or  answered ;  bat  it  puts  an  end  to  all  Process  of 
Contempt,  a  Sequestration  for  instance  (p) :  and  this,  though  the 
Amendnwnt  be  only  bf  adding  Parties,  and  not  requiring  a  fur- 
ther Answer  from  the  original  sole  Defendant  (J). 

If  a  Bill  be  filed,  and  the  common  Injunction  obtained,  a 
Plaintiff,  it  has  been  field,  cannot  afterwards  moye  to  amend  the 
Bill  without  prejudice  to  the  Injunction,  as  he  may,  when  the 
Injunction  is  obtained  upon  the  merits  (r).    After  an  Injunction 

(g)  F«reit  ▼.  Elwes,  2  M«riv.  63.  (9)  Sjrmonds  ▼.  Daohsis  of  Com- 

{k)  Fletcher  r.  Dodd,  1  Vet.  ion.  berlaod,  2  Cox,  411. 

85.  (q)  Ibid. 

(i)In  re  Ormsby,  1  Ball  &Beat.  (r)Turaer  r.  Bazeley,  3  Ves.  & 

ISa.  Bea.    330     Penfold  v.    Storeld,  3 

k)  Mitchell  v.  Draper,  MS.  Madd.  Rep.  470.  Sed  irid.  Sharper. 

0  Hiuit  ▼.  Priest,  2  Dick.  540,  L  Aihtau,  3  Vei.  &  Bee.   144.    Mairr. 

in)  James  t.  Doie,  t  Dick  788.  TbeUnsoD,  lb.  146,  in  note,  and  Ma* 

n\  Baker  y .  Hart,  2  Atk.  488.  itm  r.  Murray,  t  Oidc.  536. 


(n)B 
Ml 


£q.  Abr.  in  mar^.  p.  ^. 
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347*]  "^granted  against  one  of  two  Defendants,  who  afterwards 
put  in  their  Answers,  leave  was  given,  on  an  application  for 
that  purpose,  supported  bj  Affidavit,  to  amend  the  Bill  without 
prejudice  to  the  Injunction ;  the  Answer  of  the  Defendant 
against  whom  the  Injunction  was  not  granted,  stating  facts, 
which  were  a  surprise  on  the  Plaintiff,  and  which  made  the 
amendnaents  necessary  (5). 

A  Plaintiff,  in  the  Exchequer^  has  not  been  permitted,  on  Mo- 
tion, to  amend  his  Bill  to  enjoin  further  Proceedings  at  Law  af- 
ter a  Verdict,  without  first  paying  into  Court  the  Sum  recover* 
ed  at  Law,  although  \he  original  Bill  was  filed  before  the  Verdict 
was  obtained  (0* 

6.  Motion  to  take  BUI  pro  Confesso. 

Formerly,  on  original  Bills,  or  Bills  of  Revivor,  if  the  De- 
fendant did  not  appear,  bu^t  stood  out  all  Process  of  Contempt, 
the  Bill  could  not  be  taken  pro  Confessoj  or  any  Decree  bad 
against  him ;  but  if  hemppeared^  and  then  stood  out  for  want  of 
an  Answer,  the  Bill  might  have  been  taken  ^ro  Confesso  («)• 
Now,  however,  by  the  Statute  (6  G.  3.  c.  26,)  if  a  defendant, 
after  the  .usual  Process  of  Contempt  does  not  appear,  and 
is  brought  into  Court  by  Habeas  Corpus,  and  refuses  to  enter  his 
Appearance,  the  Court,  as  before  observed,  will  order  it  to  be 
entered  for  him,  and  commit  him,  and  proceedings  may  be  had 
as  if  he  had  appeared. 

248*]  *If  Persons  abscond  to  avoid  process,  the  Statute  pre- 
scribes certain  steps  to  be  taken,  and  if  the  defendant  does  not 
appear,  an  Order  will  be  made,  that  the  Plaintiff's  Bill  be  taken 
pro  Confesso. 

To  obtain  an  Order,  where  the  Defendant  absconds,  for  ta- 
king the  Bill  pro  Confesso  under  the  Statute,  the  Affidavit  muat 
state  tiiat  the  Defendant  has  been  in  England  within  two 
years  before  the  Subpoena  (a;),  and  has  absconded  to  avoid  the 
Process  of  the  Court  (y) ;  and  it  is  not  sufficient  that  the  Partj 
making  the  Affidavit  swears  he  was  informed,  and  believes,  that 
the  Defendant  has  withdrawn  himself  in  order  to  avoid  being 
served  with  the  Process  of  the  Court,  but  it  must  likewise  be 
sworn  by  whom  the  Party  deposing  receired  such  informa- 
tion (2). 

If  a  Defendant  having  Privilege  of  Parliament  stands  oat 
Process  of  Contempt,  for  want  of  an  Answer,  the  Bill'may,  on 
Motion,  according  to  a  recent  Act  (a),  be  taken  pro  Confesso. 


Madd. 


Veaeyv.  Wilks  and  another,  3  ver,  SVas.  113.    Nealev.  Norris,5 

Rep.  475.  Ves.  1. 

(I)  HaiTuon  r.  Delniont,  1  Price,  (y)  Short  v.  Downer,  2  On,  84. 

I  IB.  (;r)  Barton  v.  Malvon,  Bam.  401, 

(ti)  Anon.  2  Freem.  127.  Ch.  Rep.  40i. 

65.  (a)  45  Geo.  3.  c.  124,  s.  5. 
(2r)Bi8bop  of  Winchester  v.  Bea. 
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From  the  Report  of  one  Case  (6),  it  was  heM,  the  Act  only  ex^ 
tends  to  Cases  wtiere  the  BiU  is  filed  merely  for  a  Diseovtry^ 
and  not  to  Bilk  for  ife/te/*;  but  in  a  subsequent  Case  it  was  held 
to  apply  to  Bills  for  Relief  {c) ;  there  being  no  reason  why  the 
eonstnicUon  of  the  Act  should  confine  the  Relief  gi?en  by  it  to 
Bills  o{  Discovery  only. 

I'be  Statute,  (5  Geo,  2.  c.  25,)  it  has  ben  held,  extends  to 
Cases  where  the  Defendant  has  been  served  with  a  SubpoBna, 
bat  has  avoided  the  subsequent  ^Process,  as  well  as  to  [^249 
Cases  where  it  has  not  been  possible  to  serve  him  with  the  Sub- 
poena (<i). 

If,  where  an  Order  is  made  to  take  a  Bill  pro  Cmfeaso  the 
Defendant  moves  to  discharge  it,  on  payment  of  Costs,  and  of- 
fers to  put  in  an  Answer,  the  Court  it  seems,  will  see  what  An- 
swer is  proposed  to  be  put  in  (e) ;  but  if  the  delay  has  been  ex- 
travagantly long  the  Court  will  not  interfere  (/). 

There  must  be  a  strong  ground  to  let  in  a  Party  to  Answer, 
against  whom  a  Decree  pro  ConfesBo  has  been  obtained,  it  being 
different  from  a  Decree  nisi.  A  general  Affidavit  of.  Derange- 
ment by  the  Party  is  insufficient  (g). 

Where  a  Party  is  in  custody  for  not  putting  in  his  Answer, 
and  a  Motion  is  made  to  take  the  Bill  pro  Confesso,  it  is  not 
aofficient  to  produce  a  Certificate  that  the  Answer  is  on  the 
File^  aniess  there  has  been  a  payment  or  tender  of  Costs ;  but 
if  the  Plaintiff  has  taken  an  Office-Copy  of  the  Answer  it  will 
not  be  treated  as  a  mullity  {h)» 

If  there  be  no  more  than  one  Defendant,  and  all  the  Process 
for  Contempt  has  issoed,  the  Bill  may,  on  Motion,  be  taken  pro 
Confesto:  but  if  there  are  more  Defendants  the  Cause  must  be 
set  down  {%)• 

After  two  insufficient  Answers  to  an  Information,  an  Order 
may  be  obtained  to  set  down  the  Cause,  *in  order  that  the  [*260 
Information  should  be  taken  pro  Covtfek9o  {k). 

Where  a  Defendant,  to  prevent  his  being  brought  op  by  an 
alias  phaies  Habeas  Corpus^  as  often  as  he  was  turned  over  to 

Jb)  Jones  v.  Davis,  17  Ves.  368.  {k)  Attoraey-Geaeral  v.  Younflr,  3 

c)  Lofan  v.  Grant,  1  Madd.  Rep.  Ves.  209.    Tbe  case  contra  of  Havr- 

L  kins  y.  Crook, «  P.   Wms.  556,  was 

(^Mawer  v.  Mawer,  1  Bro.  C.  shaken  in  Dayis  r.  I>airis,  2  Atk.tl, 

C.  388.  8.  C.  I  Cox,  tOl.    Short  v.  but  this  latter  case  was  compromised. 

Dvimer,  2C<is,84.  In  Hawkinsv.  Crook,  it  is  observable, 

Je)Haaniev.  Ogil?ie,  U  Ves.  77 ;  [see  1  Cox,  413,]  the  Plaintiff  ex- 

I    see  on  tbie  subject  Dixon  v.  oepted  to  the  Defendant's  Answer, 

A'w^^*,  1  Cox,  41S.  which  was  considered  as  a  waver  of 

(f)  WinianN  r.  Thompson,  2  Bm.  the  Plaintiff^  rig^ht  to  have  the  Bill 

C.  C.  279.  taken  pro  can/tsto.    See  also  Helston 

(^)  Knii^ht  V.  Ywms^  2  Ves.  &  v.  Bobinaon^  4  Vin.  446.  pL  2 ;  and 

Bea.  184.  Abersfavenny  v*  Abergavenny,  2  £q. 

Jh)  Sidt^ier  v.  Tyte  U  Ves.  208.  Abr.  179.  pi.  5. 
»)  SaacTAva  v.  Edwaids,  3  Ves. 
t 
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The  Affidavit  in  sapport  of  the  Motion  moat  show  that  ["^353 
the  particular  Person  knows  the  Fact,  and  (in  general)  is  the  on-* 
ly  Person  who  knows  it ;  and  it  is  not  sufficient  for  the  Agent 
to  swear  that  he  is  informed  by  the  Witness  that  he  can  prove 
the  particular  Fact,  and  the  belief  of  the  Agent  (not  showing  the 
groand  of  his  belief)  that  no  other  Person  can  prove  it  (y)« 

Where  the  Plaintiffi  at  Law  had  filed  a  Bill  for  the  Examina- 
,  tion  of  a  Witness  dt  bene  esse,  to  which  ihe  Defendant  did  nbt 
put  in  anj  Answer,  and  the  Plaintiffs  afterwards  obtained  an  Or- 
der for  the  Examination  of  the  Witness,  and  gave  Notice  to  the 
Defendant,  and  of  the  Interrogatories  intended  to  be  put,  and 
on  the  same  evening  examined  the  Witnesses,  who  left  London 
the  next  Day  for  a  foreign  Country,  and  never  returned  ;  and 
the  Plaintifls  afterwards  obtained  a  further  Order  that  the  De 
position  of  the  Witness  should  be  published,  in  order  that  it 
oii^bt  be  read  in  Evidence  at  the  Trial :  it  was  held  that  the 
Deposition  was  admissible  Evidence  at  the  Trial ;  for  as  the 
Defendant  had  Notice  at  the  time  of  the  Examination,  he  might 
have  cross-examined  at  that  time,  or  applied  for  further  time 
(or  that  purpose,  and  it  must  be  presumed,  from  his  not  having 
done  either,  that  he  did  not  wish  to  cross-examine  the  Wit« 
ness  (r). 

It  is  an  established  Rule,  that  Depositions  de  bene  esse  are  not 
to  be  published,  unless  where  there  is  a  moral  impossibility  to 
have  an  examination  in  chief  (a),  ^as,  where  the  Witness- 1*^53 
es  die  before  Issue  joined,  or  are  beyond  Sea  (6) ;  and  when  De- 
positions are  allowed  to  be  published  they  cannot  be  read  at 
Lawj  unless  it  is  proved  to  the  satisfaction  of  the  Court  that  the 
Witness  could  not  be  examined  at  the  Trial  (c)«  On  Motion 
and  Affidavit,  the  Officer  in  whose  possession  the  original  Depo- 
sitions are  will  be  ordered  to  attend  the  Trial,  and  if  it  is  proved 
to  the  satisfaction  of  the  Court  of  Law,  that  the  Witness  is  una- 
ble to  attend,  the  original  Deposition  may  be  tendered  to  the 
Court  (d). 

Where  an  Account  must  necessarily  be  directed  at  the  bear- 
ing, a  Commission  to  examine  Witnesses  beyond  Sea,  before  the 
bearing,  will  not  be  granted,  if  it  would  delay  the  Account ;  but 
application  must  be  made  for  such  Commission  after  the  Account 
is  directed  (e). 

After  Answer,  a  Motion  may  be  made  for  a  Commission  to  ex* 
amine  Witnesses  abroad,  even  in  an  Enermf^s  Country  (/) ;  and 

Rowe  V.           ■  ,  13  Ves.  261.  Palmer,  1  Ves.  t,  Bea.  22. 

[x)  I  Maul.  &Selw.  4.  {d)  Andrews  v.  Palmer,  1  Ves.  U 

[ajGaaonr.  Wordsworth,  2  Vet.  Bea.2i  ;  but  see  Price  v.  Bridgman, 

7«  I  Dick.  144,  where  the  order  m^B 

(6)  See  2  Vet.  497.    Marsden  r.  different. 

BoQDd,  1  Vem.  331.  (e)  Adams  r.  Bohuo,  Bam.  2t0, 

Je)LiiUereli  against  Reyneli,  and  271. 

often,  1   Mod.  284.     Andrews  n  (/)  Cshilr.Sfa0pl»rd,12Ves.S33^ 
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in  sach  Cases  tbe  practice  seems  to  be,  to  diiect  the  Coimnis- 
MOD  (0  the  nearest  neutral  Port  (g). 

Id  these  Cases  »t  is  not  necessar j  to  state  tbe  pottts  to  wbkh 
tbe  Examination  is  intended  to  be  applied  {h)y  bat  only  tbe  name 
2&4*]  of  the  Witness  ;  that  *his  Evidence  is  material,  and  that 
he  is  abroad  (t).    On  a  Bill  for  an  Injonctioo,  the  Coort  will  not 

frrant  a  Commission  to  examine  a  Witnesa  in  InAeky  witbeat  a 
all  Affidavit  of  materiality  (At). 

Id  oee  Case,  it  was  held  there  must  be  an  Jtffidtmt  tbat  the 
matter  in  question  arose  abroad,  or  it  UMist  appear  so  on  the 
Pleadiag?  (0*  ^^  in  another  Case,  where  a  Commission  was 
sought  to  prove  tbat  a  Legacy  given  by  a.  Codicil  waa  neant  to 
be  aecmnulaiive,  it  was  thought  necessary  that  the  Plaintiff 
should  swear  she  believed  the  Legacy  was  meant  to  be  so  (m). 

In  cases  where  a  Commission  is  executed  abroad,  tbe  Person 
who  takes  it  out^  and  returns  it,  most  make  an  affidavit  tbat  be 
received  it  from  the  Commissiooers  (n). 

Where  Witnesses  were  examined  de  bene  esstj  in  Satdnt^  ami 
the  Council  of  Sweden  refused  to  let  a  Commission  be  executed 
for  examining  them  in  chiefs  the  Depositions  de  bene  efse  were, 
on  Motion,  allowed  to  be  read((>). 

If  a  Commission  be  granted  to  examine  Witnesses  abroad, 
and  before  Examination  the  PlaintiiT  dies,  yet,  if  the  Examina- 
tion is  previous  to  notice  of  the  Plaintiff's  death,  it  wiU  be  effec- 
tual (p). 

If  a  Commission  to  examine  Witnesses  be  taken  out  in  tlie 
255*}  Vacation,  and  has  not  a  certain  return^  but  *only  sine  di- 
lationej  it  does  not  expire  the  first  day  of  tbe  following  Term  i 
but  may  be  continued  in  Execution  the  whole  of  the  next  Term, 
to  the  last  Return,  and  if  necessary,  the  Defendant  may  appljr 
to  enlarge  Publication  till  the  last  day  of  the  Term  (q). 

Where  Commissioners  on  the  Defendant's  side  do  not,  owing 
to  illness,  attend,  and  Depositions  are  taken  ex  parte^  a  new 
Commission  will,  on  Motion,  be  ordered,  if  accompanied  with 
an  Affidavit  that  the  Defendant  or  his  A^nts  have  not  seen, 
heard,  or  been  informed  of  the  Plaintiff's  Depositions,  nor  wil- 
l^oglj'  ^'Uf  ^^*  ^c*  ^iU  ^^  l^^^b  examined,  or  till  Publication  ; 
bnt  the  new  Commission  will  be  at  the  Defendant's  expense* 
and  with  liberty  to  the  Plaintiffs  to  cross-examine  (r). 


8! 


V.  Romnej,  AmbL  62.  (m)Cootev.  Coote,  1  Bro.  C.  C. 

r  (h)  Rougemont  v.  The  Royal  Ex-  448. 

change  Assaraoce  Company,  7  Ves.  (n)  Bourdillon  v.  AUevne,  4  Bro. 

304.  C.  C.  101. 

(i)  Oldham  v.  Carleton,  4  Bro.  C.  (o]Gafloa  v.  Wordsworth,  Anbl. 

C.  98,  See  Jessap  r.  Duport,  Bar-  106.    S.  C.  2  Ves.  925. 

nard,  292, 3,  4.  ( p]  Thoinpson's  Case^  3  P.  Wms. 

ik)  Moody  v.  Steele,  2  Anst.  388.  195,  S.  C.  MS. 

{i)AkeT9.  T.  Chaunce^,  2  Bro^  C.  (q)  Barnsley  v.  PoirdI,  3  Atk.  593. 

C.  273 ;  and  see  Chitty  y,  Selwyo,  t  M  €hrant  v.  Barber,  2  Bro.  C.  C. 
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After  the  Trial  of  an  ksoe,  an  Order  may  be  obtained  to  ex<' 
amne  dt  btng  U9tj  a  mtDeas  above  seventy,  it  being  suggested 
there  was  an  iateatioD  to  move  for  a  new  Trial  (a). 

8.  MoUa»  for  payment  ofJUtmejf  inio  CourL 

In  general  Cases  the  Court  will  not  deal  efiectively  between 
Parties  till  the  Answer  comes  in  ;  but  a  Defendant  has  been  or- 
dcfcd  to  pmf  Mmey  into  Court  before  an  Answer,  in  a  case  of 
groMs  fraud  appearing  on  the  Affidavit  of  the  Plaintiff,  and 
where  the  Affidavit  in  Answer  was  not  satisfactory  (<)•  If  aa 
Affidavit  had  beeofnade  in  Answer,  the  Court,  it  seems^  would 
not  have  interfered  (u)* 

*MotionJbr  leavie  to»%t£in  Forma  Pauptrism  [*25G 

BaroRB  a  Suit  is  commenced,  or  ia  any  stage  of  it,  applica- 
tioD  aay  be  ii»de,  either  by  Motion  or  Petition,  for  leave  to 
nie  in  forma  pavperu  on  a  proper  Affidavit,  and  a  Certificate  of 
Counsel  that  there  is  a  just  Cause  of  Suit. 

An  Order  for  suing  in  forma  pauperis  must  be  founded  on  an 
Affidavit  of  the  Pauper  himself,  that  he  is  not  worth  5/*,  bis  just 
debts  being  paid,  and  bis  wearing  apparel  excepted ;  the  Affida- 
vit of  aoottier  Person  to  that  effect  is  not  sufficient  (x).  And 
this  iadnlgeoce  extends  only  to  Persons  suing  in  their  own  rights, 
and  not  where  they  sue  as  Executors  or  Administrators  (^)«  An 
Affidavit  of  a  Pauper  even  though  convicted  of  Perjury,  is  ad- 
missible, to  enable  him  to  sue  as  a  Pauper  (z)« 

If  a  Pauper  files  an  improper  Bill  be  is  liable  to  be  committed 
{d\.  If  the  Bill  contains  Scandal^  he  must  pay  tbe  Costs  of  it 
(6).  If  the  Bill  be  amended  by  leaving  out  some  of  the  Defend- 
aata,  he  must  pay  their  Costs  (c).  If  it  be  dismissed  at  the  in- 
stance of  tbe  Pauper  he  also  pays  Costs  (J) ;  nor  will  he  be  per- 
mitted,  it  seems,  to  proceed  as  a  Pauper  in  another  Bill  until  he 
has  paid  such  Costs  (e). 

A  Party  may  be  dispaupered  at  any  time,  if  it  be  shown  that 
heia of  ability  to  prosecute  tbe  Suit  (/),  *or  misconduct  [*257 
himself  (^).     If  he  is  in  possession  of  the  Property  in  dispute^ 


it)  Aocmjinoas,  6  Yes.  573.  ih)  Tot.  391. 

(a  Janriar.  White,  6  Ves.  738.  (c)  Nenr.  Harr.  391. 

W  Ibid.  738,  and  Vann  v.  Barnet,  \d)  3  Bro.  C.  C.  391.  Newl.  Harr. 

SBra.C.  C.  158.  391. 

U)  WOkinsoD  r.  Belsber,  2  Bro.  [t]  Corbett  v.  Corbett^  16  Ves^. 

C.G.S72;  uidseeSBro.  C.  C.  S3.  410. 

(y)  Paradice  v.  Sbeppard,  1  Dick,  (/)  Newl.  Harr.  390.  Pract.  Keg. 

131.  330,321.    Edition  by  Wyatt. 

^  («)  Boirysr  T.  M'Evoy,  1  Ball  and  (g)  Corbett  v.  Corbett,  16  Vss. 

B«ty,5fi2.  407. 

M  PearsoD  r.  Befchier,  4  Ves. 
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he  will  n^  be  coneidered  as  a  Pauper  (A).  Litigious  conduct 
in  a  former  Suit  is  not  a  sufficieot  ground  to  dispauper  a  Person 
(i)  ;  nor  is  improper  and  vexatious  conduct  in  a  former  Suit, 
and  a  Subscription  for  the  Pauper  though  liable  to  be  impeached 
as  Maintenance,  a  ground  for  dispaupering  (k). 

1 0.  Motion  for  a  Reference  of  Title  (/)• 

On  a  Bill  for  the  specific  performance  of  an  Agreement,  con- 
taining merely  an  Averment  of  the  Contract,  and  no  special  fact 
put  in  Issue,  a  Motion  may  be  made  by  the  Plain  tiff  6e/br€  An- 
swer, for  a  reference  of  the  Title,  upon  his  undertaking  to  do  all 
such  acts  for  the  purpose  of  executing  what  the  Court  thinks 
right,  as  if  the  answer  was  put  in,  and  the  cause  brought  to  an 
tearing  (m),  the  Defendant  admitting,  that  he  has  no  objection 
to  the  specific  performance  upon  his  being  indemnified  as  to  the 
Title  (n).  Where  more  than  the  Title  is  in  dispute  and  a 
Statement  to  that  effect  is  made  by  the  Defendant's  Counsel,  the 
Motion  will  not  be  granted  (o). 

When  an  Order  is  made  in  these  cases  it  has  all  the  effect  of 
258*]  a  decretal  Order,  and  the  Plaintiff  cannot  ^dismiss  his 
Bill  as  a  matter  of  course  ;  but  it  is  in  the  same  situation  as  if  no 
such  Order  had  been  made  (p). 

If  on  such  references,  the  Master  reports  against  the  Title,  a 
Motion  may  be  made  to  dismiss  the  Bill  with  Costs,  and  Costs 
will  be  given,  if  the  Court  thinks  them  proper  (7). 

If  on  a  reference  of  Title  to  the  Master  the  Vendor  establishes 
his  Title  before  the  Master,  after  contest,  upon  a  different  ground 
from  that  in  the  Abstract  delivered,  the  Purchaser  is  entitled  to 
his  Costs  of  ^he  Reference  (r). 

11*  Motions  in  respect  of  Contempt,  by  not  putting  in  an  Answer. 

If  a  Party  neglects  to  answer  in  a  proper  time,  the  same  Pro* 
cesses  of  Contempt  are  employed  as  have  before  been  described 
in  regard  to  enforcing  an  Appearance.  If  on  an  Attachment  for 
want  of  an  Answer  the  Party  is  taken,  the  Sheriff  may,  but  is 
not  compellable  to,  take  Bail  ($),  and  in  that  case  a  Messenger 
must  next  be  moved  for  to  bring  up  the  Defendant,  however  dis- 

ih)  Spencer  ▼.  Brvant,  1 1  Yes.  49.  Yes.  &  Bea.  224,  explained  io  Bonner 

(i)  Bowyer  v.  IVi'Efoj,  1  Bail  &  ▼.  JobDston,  1  MeriF.  372. 

Beatty,  564.     16  Yes.  407.  (o)  Matthews  v.  Dana,  3  Madd. 

(k)  Corbett  v.  Corbett,   16  Yes.  Rep.  470. 

407.  (p)  Briscoe  r.  Brett,  2  Yes.  &  Bea. 

(/)  See  post,  p.  360,  as  to  Motions  378. 

of  tnis  description,  after  Answer.  {o)  Walters  v.  Prman,  before  V. 

fm)  Balmanno  r.  Lnniley,   l'  Yes.  C.  Plumer,  25  April  1815.  MS. 

it  Bea.  p.  224.  See  also  Low  v.  Man-  (r)  Fielder  v.  Higs^inson,  3  Yes.  &. 

nen,  1  Meriy.  p.  19.  Bea.  142. 

(fi)  See  Balmanno  r,  Lumley,  1  («]  1  H.  Blacks.  468. 
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teat  he  may  Kve  ;  and  if  the  Party  be  not  taken  by  the  Measen- 
eer,  a  Motion  may  be  made  for  a  Sequ^tration  (l)*  But  if  the 
Sheriff  has  the  Defendant  in  Custody  upon  the«  Attachment,  or 
he  was  in  Custody  before  (unless  confined  under  a  criminal  sen' 
tenci)  (tt),  the  next  Process  is  to  bring  him  up  by  Writ  of  HabtuB 
Corpus  to  be  admonished  *for  not  putting  in  his  Answer  ;  \*25B 
and  if  he  persists  in  his  contumacy,  he  may  by  an  alias  Habeas 
Corpus^  and  afterwards  by  an  alias  plurits  {x\  be  brought  up  and 
admonished ;  but  it  seems  in  these  cases  the  Prisoner  must  be 
really,  or  nominally,  in  the  Custody  of  the  Waiden  of  the  Flttt 
Prison  (y). 

If  a  Defendant  be  committed  for  not  putting  in  a  sufficient 
Answer,  he  is,  until  3  fourth  insufficient  Answer,  entitled  to  be 
discharged  immediately  on  putting  in  a  further  Answer  and  pay- 
ing the  Costs,  or  tender  and  refusal,  without  waiting  the  Report 
upon  the  reference  of  exceptions  to  such  Answer  (z).  Nothing 
but  an  Answer  will  satisfy  the  Court  where  a  Party  is  taken  on 
Process  of  Contempt,  though  he  bad  not  previously  obtained 
all  the  time  for  answering  allowed  by  the  Court;  and  in  these 
cases,  if  exceptions  be  taken  to  the  Answer,  and  are  allowed, 
and  the  Plaintiff  has  refused  (as  he  prudently  may)  the  Costs  of 
the  Contempt,  he  may  proceed  upon  the  old  Process ;  but  if 
the  Costs  have  been  accepted,  the  Plaintiff,  it  seems,  must  be- 
gin his  Process  of  Contempt  de  nqvo  («),  though  in  one  Case  the 
receipt  of  Costs  seems  to  have  been  considered  as  making  no 
difference  (b). 

Mfter  an  Attachment  against  an  Infant  for  want  of  an  [*960 
Answer,  the  proper  course  is  a  Messenger  to  bring  the  Infant  into 
Court  to  have  a  Gnrdian  assigned  (c),  but  if  the  hi&nt  lives  in 
Scotland,  and  the  Bill  respects  Lands  in  England,  the  Court 
will  make  an  Order  to  show  cause  why  Process  should  not  is- 
sue against  him  as  if  he  was  of  full  age,  or  why  a  Receiver  should 
not  be  appointed,  and  if  he  refuses  to  answer,  the  Court  will 
stop  the  Rents  in  the  Tenants  hands  (<{)• 

Jf  the  Defendant  is  taken  by  the  Messenger  he  will  be  com- 
mitted to  the  Fleet  Prison  until  he  puts  in  an  Answer,  and  pays, 

(<)  Holme  V.  Cardirell,  3  Madd.  lo  Broughton  v.  Mortyn,  4  Bro.  C. 

Rep.  1 14.  C.  2%,  a  DefendaDt  in  contempt  was 

(u)  Ri^rB  V.  Kirkpatrick,  3  Ves.  discharged  on  putting  in  an  Answer, 

471,  573;  and  see  Moss  v.  Brown,  1  and  depositing  the  utmost  Snm  to 

Ves.  &  Bea  78, 306.  which  Costs  would  aroonnt,  sabject 

(x)  Broogbton  y.  Martyn,  4  Bro.  to  taxation. 
C.  C.  296.    Baiiej  v.  Bailey,  1 1  Ves.       (a)  Boehm  v.  De  Tastet,  1  Ves. 

151.  k  Bea  p.  327.  Anon.  2  P.  Wms.  481. 

(y)  Uodd  ▼.  Passingbam,    15  Ves.  Coulon  v.  Graham,  1  Ves.  &  Bern. 

179 ;  and  see  Moss  v.  Browne,  1  Ves.  331. 
and  Bea.  78,  306.  (&)  Child  ▼.  Brabson,  3  Ves.  1 10. 

(jt)  Boehm  t.  De  Tastet,  1  Ves.  &       (cj  Eyles  v.  Le  Grae,  9  Ves*  12. 
BesL  p.  324.     Bailey  v.  Bailey,  11       (iQ  iJeg  r.  Tumbull,  2  P.  Wms. 

Ves.  161.  Walkm  v.  Browne,  4  Bro.  409, 10. 
C.  C  212,  223.  1  Dick.  133,  379. 
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or  leodera  (e)  the  Costs  of  the  Procoas  of  Contempt ;  bat  if  the 
Plaintiff  accepts  the  Answer  be  wayes  his  right  Co  such  Cotia 

If  a  Feme  Covert  be  in  Contempt  for  want  of  an  Answer,  the 
Husband  is  liable  to  an  Attachment  (g),  bnt  the  Court  tins  stay* 
ed  Process  of  Contempt  against  him,  on  an  Affidavit  that  she  baa 
left  him,  and  he  has  no  power  over  her  (A) ;  and  it  seems,  that 
before  Process  of  Contempt  issued,  the  Husband  might  have 
moved  to  be  at  liberty  to  put  in  a  separate  Answer,  and  that  be 
might  not  be  liable  to  Process  on  account  of  his  Wife's  neglect 
in  not  answering  the  Bill,  supporting  the  Application  hj  an  Affi- 
davit of  the  facts  by  himself,  for  the  Affidavit  of  his  Solicitor 
would  not  be  sufficient  (t).  The  wife  may  be  attached  where 
261*]  her  Husband  is  out  of  the  *Realm,  and  she  is  sued  in  re- 
spect of  her  separate  Estate  (A-)* 

Motions  be/are  Antmtr  on  the  part  of  the  DeftndmU^  may  be, 

I  •  Motion  for  Time  to  Answer ;  or  for  a  Commission  to  take  the 

Answer. 

In  a  Town  Cause  the  Defendant  has  eight  days  after  bis  Ap* 
pearance  to  put  in  his  Answer ;  and  in  a  Country  Cause  he  baa 
until  the  first  day  of  the  neat  Term  after  his  Appearance  to 
move  for  a  Commission  to  take  his  Answer*  it  is  a  Motion  of 
course.  If  the  Defendant  is  not  prepared  to  put  in  bis  Answer 
in  time,  he  may  apply  by  Motion  or  Petition  for  further  time, 
and  is  entitled  to  three  Orders  for  time.  In  a  Town  Cause  the 
first  Order  is  for  a  month's  further  time ;  the  second,  for  three 
weeks ;  and  the  third,  for  a  fortnight.  In  a  County  Cause,  the 
first  Order  is  for  six  weeks ;  the  second,  for  a  month ;  and  the 
third,  H  fortnight. 

In  a  Case,  however,  where  a  Suit  had  been  instituted  against 
a  Solicitor,  an  Executor,  at  his  instance,  and  the  Solicitor  had 
not  after  several  years  put  in  an  Answer,  he  was  on  Motion  or- 
dered to  aoiiwer  within  a  week,  and  was  not  considered  as  enti- 
tled to  the  usual  orders  for  time  (/)• 

Where  a  Defendant  is  ill,  and  unable  to  travel,  he  may  obtain 
a  Dedimus  to  take  his  Answer,  though  he  lives  within  twenty 
miles  of  London  (m). 

262*]  *By  an  Order  of  the  Court  (n)  if  a  third  Application 
be  made  for  time  to  answer,  the  Defendant  must  consent  to  eii- 


(«)  See  Anon.  1  Madd.  Rep.  109.  (k)  Prec.  Chan.  9t9.  cited  New- 

(/]  Smith  V.  Bbfield,  2  Yes.  He  land's  Practice,  p.  74. 3d  Edit 

Bea.  100.  (I)  Mootham  v.   Hale,  3  Ves.  & 

iff)  Wyatt'8  Pract  Ber.  53.  Bea.  92 ;  and  see  Pavit  ▼.  Lonsdale^ 

m  I  Dick.  143,  cited  IVewl.  Pract  2  Torn.  Cb.  Prac.  743,  ta  note. 

2d  Edition.  (m)  Newl.  Harr.  164,  and  the  MS. 

(t)  Barry  r.  Cane,  3  Madd,  Rep.  cases  there  oited. 

472.  (n)  23d  January  1794. 4  Bro.  Ch. 
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ter  his  Appeftnmce  with  the  Registert  hy  his  Clerk  in  Court,  in 
fear  days,  and  that  the  Serjeant  at  Arms  shall  go  against  bim  ad 
CD  a  Commission  of  Rebellion,  in  case  be  doth  not  put  in  bis 
Answer  by^the  time  granted. 

By  the  same  Order,  on  a  second  Application  for  time  to  an- 
aver  901  amended  Bill,  or  after  exceptions  allowed^  the  Defend-^ 
ant  must  consent  to  the  same  terms ;  but  it  is  provided  by  the 
Order,  that  this  is  not  to  preclude  an  Application  to  the  Court 
mider  special  circumstances  (o). 

The  Order  does  not  mention  Peers ;  but  it  has  been  decided, 
that  if  a  Peer,  a  Defendant,  has  obtained  a  third  Order  for 
time,  and  hab  undertaken  that  if  the  Answer  is  not  put  in  a 
Sequestration  shall  go,  and  he  afterwards  puts  in  an  insufficient 
Answer,  a  Motion  may  be  made  for  a  Sequestration  abso* 
lute  {tj). 

A  J>efendant  having  a  third  Order  for  time,  upon  the  terms  of 
the  Order  (7),  and  afterwards  putting  in  an  Answer  which  is  ex-* 
cepted  to,  and  submitting  to  exceptions,  is  not  entitled  to  fur- 
ther  time  to  answer  ""^the  exceptions  (r) ;  but  if  a  Defend-  [*^63 
ant  has  only  heard  one  Order  for  time,  and  exceptions  are  al« 
lowed  to  his  Answer,  be  not  having  previously  been  put  under 
terms,  is  entitled  of  course  to  one  Order  for  time,  and  will  not 
be  put  under  terms  before  the  second  Order. 

And  where  the  Defendant  put  in  a  Plea,  upon  which  the 
Plaintiff  amended  the  Bill,  and  paid  Costs,  it  was  held  that  this 
Case  did  not  come  within  the  general  Order,  but  that  the  De* 
fendant  was  entitled  to  the  same  time  to  answer  as  upon  an 
original  Bill,  because  the  amended  Bill  in  such  case  stands  in 
the  place  of  a  new  Bill,  the  Amendment  being  permitted  tosave 
expense  (s). 

If  a  Defendant  demurs  without  having  obtained  any  of  the 
usual  Orders  for  time  to  answer,  &c.  and  the  Demurrer  i^  overo 
ruled,  the  Defendant  is  entitled  from  the  day  the  Demurrer  is 
overruled  to  the  usual  Orders  for  time,  unless  it  appears  the  De- 
murrer was  used  for  delay,  and  then  the  Court  would  not  give 
eo  long  a  time  (/)• 

And,  it  seems,  that  after  a  Demurrer  overruled  it  is  a  Motion 
of  course  fpr  time  to  answer  (ti)* 

C.    S44>  BeuBM*B  Orden,  p.   455.  It  was  formerly  the  practice  to  obtain 

See  as  to  the  incoaveiiieoces  that  led  as  macb  time  Tor  putting  ia  a  further 

Co  this  Mder,  the  Adouymoiis  Case  in  Answer  as  for  the  orinaal  Answexv 

C Veejaa.  970.  See  Gordon  y.  Pitt,  4  Bkk  402. 

(o)  dee  Farnsworth  v,  Teomans,  t  ir)  Porticr  r.  De  la  Cour,  8  Ves. 

Menv.  149,  whei«e  farther  time  un-  601.     Gr^^r .  v.  Lord  Amndel,  6 

der  the  circumstances  was  gpven  af«  Yes.  144.  Sedmd.  Hinckley  v*  Tom- 

tera  seccMid  AppKcatioD  for  time.  kinson,  1  Cox,  177. 

(p)  Vki.  Gregor  ▼.  Lord  Arundel,  («)  Speneerv.  Br^an,  9  Ves.  231. 

8  Ves.  87 ;  and  see  Portier  t.  De  la  (I)  Anon.  -30  June  1807.  MS. 

Coar,  ibid.  603.  (u)  Griffith  r.  Wood,  1  Ves.  & 

(a)  See  Order,  4  Bro.  C  C.  544.  Bea.  541  ;  bat  see  Jones  t.  Saxby, 

Vol.  11.  22 
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Before  the  regalar  Orders  for  time  to  tnewer  have  beell  ob- 
tained, a  special  Application  may,  if  necessary,  be  made  for 
364*J  time  to  answer  either  an  original  (x),  *or  an  amended 
Bill  ( v) ;  and  even  after  an  Order  for  time  has  been  obtained 
and  if  the  Defendant  falls  ill,  such  bodily  infirmity  operates  aa 
an  exception  to  the  Rule,  that  a  special  Application  for  time 
to  answer  must  be  made  before  the  ordinary  Application  for 
time  (z),  * 

If  a  Bill  be  filed  against  a  Person  who  has  been  sent  as  Am- 
bassador to  a  foreign  Court,  the  Defendant  may  move  that  Pro- 
ceedings should  be  stayed  for  a  year  and  a  day,  unless  the  Defend- 
ant should  sooner  return  unto  England  (a). 

Under  an  Order  merely  for  time  io  Answer,  a  Plea  may  be 
filed  (6),  though  it  be  in  the  nature  of  a  Plea  in  Abatement  (c)  ; 
but  not,  it  seems,  a  Plea  of  Outlawry  (d) ;  but  under  such  an 
Order,  and  even  before  it  is  drawn  up  (f),  a  Demurrer  cannot 
be  filed  (/) ;  nor  a  Demurrer  to  part  of  the  Bill,  and  an  An- 
swer to  the  rest  {g).  But  if  there  be  special  circumstances, 
surprise,  for  instance,  the  Defendant  will  on  Motion  have  leave 
to  demur ;  but  merely  showing  merits  is  not  sufficient  (&)• 
Where  the  Defendant  means  to  Jemtir  only,  he  must  do  that 
without  asking  time,  unless  where  a  special  ground  is  laid* 
S66*]  *He  may  ask  time  to  answer  only;  or  for  time  to  plead, 
answer  or  demur ;  but  if  he  obtains  the  latter  Order,  he  caa- 
not  -demur  alone  (a) ;  though  that  may  operate  very  inconven- 
iently (A:).  Nor  is  he  allowed  to  demur,  and  answer  only  by 
denying  combination,  or  some  such  trifling  matter  (/);  be 
must  deny  some  material  fact  (m)«  An  Answer  to  any  part  of 
the  Bill  will  overrule  a  Demurrer  to  the  whole  Bill ;  for  an- 
swering to  any  part  is  inconsistent  (n).  In  such  case,  the 
Court,  perhaps,  on  a  special  Application  would  relax  the 
Rule  (o). 

mentioned  id  the  note  to  1  Swanst.  Hunting^field,  1 1  Ves.  556.  Edmrards 

194,  where  it  was  held  that  time  to  v.  Savery,  3  MenF.  304. 

SLDswer,  in  such  case,  can  only  be  ob-  (g)  Kenrick  v.  Claytoo,  t  Bro.  C. 

tained  on  a  soecial  Application.  C.  214.  Done  v.  Peacock,  3  Atk. 

ise)  Anon.  MS.  726  ;  contra,  Haster  v.  Weston,  i 

y)  Norris  v.  Kennedy  12  Ves.  6.  Vern.  463. 

rt V.  Riddell,  9  Ves.  12.  (h)  Brace  r.  Alien,   1  Madd.  Rep. 

a)   PilkingtoQ   ▼.    Stanhope,    2  55o. 

Vera.  317.  (»)  Taylor  V.  Milner,  10  Ves.  447 ; 

(6)  Anony.^e  P.  Wms.  464. 1  Vera,  and  see  2  Bro.  2 14. 

275.  3  P.  Wms.  80.  Mos.  207  ;  and  (k)  See  Redesd.  tr.  PI.  170. 

see  Roberts  v.  Hartley,  1  Bro.  C.  C.  (/]  Stephenton  ▼.  Gardener,  2  P* 

56.  Wms.  289.  Lee  ▼.  Paaco,  1  Bro.  C. 

(c)  De  Mincknitz  ▼.  Udney,  17  C.  78.  Lanadown  r.  £lderton,  8  Vea* 
Ves.  355,  and  Roberts  ▼.  Hartley,  1  526. 

Bro.  C.  C.  56.  (m)  Attoraey-€reoeraI  t.  — ,  4 

(d)  Philips  ▼.  Gibbons,  18  Ves.  184.  Vm.  Abr.  442.  Cb.  (W.  a)  C.  2. 
I  ej  Dyson  ▼.  Benson,  Coop.  1 10.  (n)  See  post,  tit.  Demurrer. 

If]  Taylor  ▼.  Milner,  10  Ves.  444.  (o)  See  Redesd.  Tr.  PL   172.  3d 

n9  p.  Wms;  464.    Dolder  v.  Lord  £ditioD% 
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Though  an  Order  for  time  to  answer  only  is  inconsiderately 
obtained,  the  Court  will  not  allow  the  mistake  to  be  corrected 
(/»)•  A  Motion  for  time  to  put  in  an  Answer  made  on  the  same 
day  an  Attachment  is  sealed  for  want  of  Answer  is  irregular, 
the  Attachment  being  considered  as  sealed  the  first  moment  of 
tbe  day  on  which  it  issues  (q).  Where  a  Motion  was  made  for 
a  month's  time  to  answer  the  original  Bill  after  the  Cross-bill 
by  theJ)efendant  was  answered  and  the  Cross-bill  was  answer- 
ed, ana  a  month  expired,  a  Motion  of  course  cannot  be  made  for 
farther  time  to  answer  the  original  Bill  (r), 

3.  Motion  by  Defendant^  to  refer  a  Bill  of  Foreclosure^  or  a  Bill 

for  a  Specific  Performance. 

Br  the  Siat,  7  Geo,  2  c.  20,  it  is  enacted,  that  upon  a  Bill  of 
Foreclosure,  the  Court,  upon  application*  of  the  Defend-[*266 
ant,  having  a  right  to  redeem,  and  upon  the  admission  of  the 
right  and  title  of  the  Plaintiff,  may  at  any  time  before  the  cause 
shall  be  brought  to  a  hearing,  make  such  Order  or  Decree  as 
the  Court  could  have  made,  if  the  cause  had  been  regularly 
brought  to  hearing ;  but  it  is  provided, *that  the  Act  shall  not  ex- 
tend to  any  case  where  the  Person  against  whom  a  Redemption 
is  prayed,  shall,  by  writing,  to  be  delivered  before  the  Money 
shall  be  brought  into  Court,  to  the  Attorney  or  Solicitor  for  the 
other  side,  insist,  either  that  the  Party  has  no  right  to  redeem,  or 
that  the  Premises  are  chargeable  with  any  other  Sum  than  what 
appears  upon  the  Mortgage,  or  shall  be  admitted  upon  the  other 
side  or  where  the  right  of  Redemption  shall  be  controverted 
by  difierent  Persons ;  nor  shall  be  any  prejudice  to  subsequent 
Mor^gees  or  Encumbrancers  («)• 

A  Reference  to  the  Master  under  this  Act  is  considered  as 
proceeding  upon  an  admission  that  the  Principal  and  Interest  is 
due  upon  the  Mortgage ;  and  therefore  the  Master  cannot  ad- 
mit evidence  to  dispute  that  (t) ;  and  where  the  Bill  is  not  con- 
fined merely  to  Foreclosure,  but  sets  up  a  distinct  demand  be- 
yond tbe  Mortgage,  no  Order  or  Reference  can  be  made  under 
this  Statute  (ti).  So  if  the  Mortgagee  is  by  proceedings  at 
Law  entitled  to  execution^  no  relief  can  be  had  under  the  Stat- 
ute {x). 

Though  the  Defendant  is  entitled  by  the  Statute  to  come  in 
upon  Motion,  and  have  an  immediate  *  Reference,  yet  if  [*267 

(p)  Philips  V.  Gibbons,  1  Yes.  &       [A  See  4  Yes.  105. 
Bea.  186.  (IjHussod  ▼.  Hewson,  4  Yei.  105. 

{q)  Stephens  r.  Neale,  1  Madd.        (u)  Bastard  ▼.  Clarke,  7  Yes.  489. 
Rep.  660.  (:r}  Amis  y.  Lloyd,  3  Yes.  &  Best* 

(r)  Noel  ▼^  Khig,  3  Madd.  Rep.  15. 
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be  18  in  Conteinpt  for  want  of  an  Answer  he  cannot  move  for  a 
Reference  (x). 

The  Jurisdiction  under  the  Statute  gives  the  effect  or  a  De- 
cree for  a  Foreclosure  by  a  short  Order,  and  is  the  same  as  if 
the  Cause  was  brought  to  a  bearing*  The  time  for  pajment, 
therelore,  of  the  Mortgage- money  may  be  enlarged  on  the  usual 
terms  (y). 


Under  a  Bill  for  the  specific  performance  of  an  Agreement, 
where  the  only  question  is,  whether  a  good  Title  can  be  made, 
a  Reference  as  to  the  Title,  will,  on  a  Motion  by  the  Defend- 
ant^ be  ordered,  though  no  Answer  has  been  put  in*  Motions 
of  this  description  on  behalf  of  the  Plaintiff  have  been  already 
observed  upon  (z)« 

3.  Motion  for  a  Reference  to  see  if  two  Sixits  are  for  the  same 

Purpose, 

Where  several  Bills  are  filed  by  a  Rector,  praying  an  account 
of  Tithes,  a  special  Application  may  be  made  before  Answer, 
for  a  Reference  to  the  Master,  to  examine  and  certify  whether 
the  several  causes,  and  some  and  which  of  them,  may  not  be 
consolidated,  and  in  the  mean  time  that  all  further  proceedii^ 
may  be  stayed  (a). 

It  has  never  been  reduced  to  a  general  Rule  that  one  Bill 
should  be  dependin^only  where  there  is  a  number  of  Creditors 
concerned  (6).  A  Bill  was  brought  by  Creditors  in  the  Court 
of  Exchequer^  and  a  Decree  was  made,  and  then  other  Creditors 
268"*]  "^filed  a  Bill  in  Chancers  for  the  same  purpose,  and,  the 
Court  decreed  the  Account,  &c.  the  Decree  in  the  Exchequer 
not  being  complete  (b). 

There  is  a  Case  in  Moseley  (c),  in  which  it  was  held,  that  on 
the  Motion  of  a  Defendant  before  answer,  the  Court  will  refer 
it  to  the  Master  to  see  if  two  Suits  instituted  against  the  De* 
fendant  are  for  ihe  same  matter ;  and  Lord  Harawickej  in  an- 
other Case,  observed,  that  if  two  Actions  at  Law  are  brought  in 
the  same  name,  and  for  the  same  matter,  the  pendency  of 
one  may  be  pleaded  in  abatement  to  the  other ;  but  if  two 
such  Bills  are  brought,  this  Court  takes  a  more  particular 
method  ;  referring  it  to  a  Master  to  inquire  whether  both  are 
for  the  same  matter,   and  if  so,  may  stop  proceedings  in  the 


o< 


fa:)  HevFitt  v.  McCartney,  13  Ves.        (a)  Keighly  v.  6rowne>  16  Vcs. 

560.  344. 
(y)  Wakerell  v.  Delight,  9  Ves.        (b)  Anon.  Atk.  603. 
.  S.  C.  Coop.  27.  lb)  Coys^ 

f t)  Ante,  p.  257.  fr)  P.  268. 


36.  S.  C.  Coop^  27.  f 51  Coy^gKrae  v.  Jones,  Ambl.  6 1  ^ 
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Jast  (d) ;  but  in  a  recent  Case  this  Motion  has  been  refused,  the 
regular  mode  of  obtaining  the  Reference  being  held  to  be,  by 
Plea  (e). 

If  two  Bills  are  brought  on  behalf  of  an  Infant,  by  difierent 
Prachem  Amiesy  the  Court  refers  it  to  see  if  thej  are  for  the 
esoie  matter,  and  which  is  most  for  the  Infant's  benefit,  and  will 
stop  the  other  (/)• 

If  there  be  a  Mortgage  on  Real  Estate,  and  a  derivative 
Mortgage  or  Assignment  thereof  made  by  the.  Mortgagee,  the 
Assignee  or  derivative  Mortgagee  maj  bring  two  Bills  to  have 
a  Redemption  or  Foreclosure ;  nor  can  the  Court  stop  either 
of  the  Suits,  though  when  the  Causes  come  to  be  heard  it  would 
form  an  ingredient  in  the  consideration  of  Costs,  "^which  [*369 
the  Court  would  order  to  be  paid  for  the  vexation  (g). 

So  a  Man  may  bring  two  Bills  at  his  own  expense,  making  use 
of  the  name  of  his  Assignor  in  one ;  nor  can  the  Court  say  he 
shall  be  stopped  in  that  one  (h). 

4«  JtTofion  that  Defendant^  a  Feme  Covert^  may  answer  separately^ 

A  KAaRiKo  Woman,  if  she  cannot  conscientiously  swear  to 
the  Answer  proposed  to  her  by  her  Husband,  may  apply  for  an 
Older  for  leave  to  put  in  a  separate  Answer  {%)•  If  the  Hus- 
band insists  on  the  Wife  putting  in  the  Answer  he  wishes,  it  is 
punishable  as  a  Contempt  of  Court  {k). 

If  a  Husband  is  Plaintiff  in  a  Suit,  and  makes  his  Wife  a  De- 
fendant, she  may  answer  separately,  without  an  Order  of  the 
Court  for  that  purpose  (/) ;  but  if  she  refuses  to  answer,  an  At- 
tachment, it  seems,  may  issue  in  the  first  instance ;  but  the  bet- 
ter mode  is  first  to  move  for  an  Order  that  she  may  put  in  an 
Answer  (m). 

Regularly,  the  Answer  of  a  Feme  Covet  t,  if  separate,  ought  to 
have  an  Order  to  warrant  it ;  but  if  the  Feme  Covert's  separate 
Answer  l>e  put  in  without  an  Order,  and  the  same  be  a  fair  and 
hbnest  Answer,  and  deliberatelj  put  in  with  the  consent  of  the 
Husband,  and  the  Plaintiff  accepts  and  replies  to  it,  the  Court 
*wiil  not  at  the  instance  of  the  Wife,  or  of  her  Executor,  [*270 
set  it  aside  (n). 

(d)  Gage  v.  Lord  Stafford,  1  Yes.        (i)  Anon.  2  Eq.  Abr.  66. 

546.  Ik)  Ex  parte  Halsam,  2  Atk.  50. 

(e)  Murray  t.  Shad  well,  17  Yes.  (/)  Ex  parte  Stran^^vrays,  3  Atk. 
353.  478.  Rerlesd.  Tr.  PI.  95,  %,  3d  edit. 

(/)  See  1  Yes.  545.  Gage  y.  (m)  Anslie  v.  Medlicot,  13  Yes. 
BuokleT,  Ambl.  163.  266. 

{g)  &ee  1  Yes.  545.  Gage  v.  In)  Duke  of  Cbandes  v.  Talbot, 
Sttcklev,  AmbL  163.  2  P.  Wins.  370. 

{h)  Ibid.  54$. 
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5»  Motion  for  leave  to  defend  in  Fortna  Pavptris* 

A  Drfendant,  swearing  be  is  not  worth  five  pounds,  bis  jost 
Debts  being  paid,  and  bis  wearing  apparel  excepted,  will,  on  Mo- 
tion or  Petition,  be  admitted  to  defend  tbe  Suit  in  forma  Paup^" 
ris^  nor  is  any  Certificates  ofCounsel  necessary,  as  it  is  on  the 
application  of  a  pauper  Plaintiff. 

An  Affidavit  that  tbe  Defendant  is  not  worth  more  than  five 
pounds,  except  the  matters  in  question,  will  not  entitle  him  to 
defend  inybrma  Pauperis,  where  it  appears  the  Defendant  is  in 
possession  of  Land  in  question  (o). 

6.  Motion  for  Security  for  Costs, 

If  on  the  face  of  tbe  Bill  tbe  Plaintiff  appears  to  be  beyond 
Sea  (/)),  or  if  at  tbe  time  of  filing  the  Bill  the  Defendant  knows 
it,  the  Defendant  may  (unless  there  be  Co  Plaintiffs  resident 
here  (9),  or  the  Plaintiff  be  a  Land  or  Sea  Officer,  or  Consul) 
(r),  apply  for  Security  for  Costs  ;  but  the  Motion,  when  the  fact 
is  known,  should  be  made  before  Answer,  or  time  prayed  to  an- 
swer, otherwise  it  is  considered  as  waved  (s) ;  and  though  ex- 
ceptions are  allowed  to  tbe  Answer,  it  is  considered  an  Answer 
371*^  as  to  this  purpose*  (/)  ;  and  where  the  Answer  was  filed 
bynustake,  the  Rule  was  still  held  to  apply  (ti). 

If  the  Defendant  is  a  stranger  to  the  fact,  and  it  comes  only 
to  his  knowledge  in  the  course  of  the  Cause,  the  Motion  may  be 
made  when  the  information  is  acquired  (x) ;  though  that  be  after 
the  Answer  (y),  unless  by  subsequent  proceedings,  the  Plain- 
tiff's rights  are  recognized  (z). 

If  the  Plaintiff  describes  himself  in  his  Bill,  or  a  place  where 
he  cannot  be  found,  he  must  give  Security  (a). 

A  Plaintiff  goin^  abroad  (c),  or  living  abroad,  is  not  compella- 
ble to  give  Security  for  Costs ;  for  that  purpose,  he  must  not 
only  be  resident  (d),  but  settled  abroad  (e) ;  or  going  to  settle 

!o)  Spenoer  t.  Bryant,  1 1  Yes.  49.  contra  Kea^ick  v.  Ing^lts  and  Hugh, 

p)  Gibson  y.  Scadamore,  Mos.  7.  in  Exchequer,  MS. 

q)  Walker  v.  Easterbj,  6  Yes.  (y)  Weeks  y.  Cole,  14  Yes.  518. 

I.  I  Dick.  282.  {z}  Gordon  v.  Plunket,  mentioned 

Ir)  Colebrook  ▼.  Jones,  Dick.  154.  in  note  to  1  Ball  &Bea.  567. 

(#)  Anon.  10  Yes.  287.    Craig  v.  (a)  2  Fowl.  Exch.  Prac.  370;  and 

Bolton,  2  Bro.  C.  C.  609.  Stackpole  see  what  is  said  in  Anon.  1  Yes.  jun. 

V.  O'Calliffhan,  1  Ball  &  Beatty,  566.  409. 

(()  See  the  case  mentioned  3  Wood,  (c)  Hoby  v.  Hitchcock,  5  Yes.  700. 

Leot  387,  in  note.  (</)  Green  v.  Charnock,  3  Bro.  C. 

(tt)  Dyott  T.  Dyott,  1  Madd.  Rep.  C.  371.  S.  C.  1  Yes.  jun    377,  and  2 

187.  Coz,  284. 

{x)  Melioracchy  y.  Meliorucchy,  2  (e)  Anon.  2  Dick.  775.  Beckman 

Yes.  94.  S.  C.  I  Dick.  147  ;  and  see  y.  Le  Grange,  2  Anstr.  359.    Pract. 

Loneifira^n  y.  Rokeby,  2  Dick.  799,  Reg.  117. 
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abroad  (^ ),  and  in  a  Case  where  the  Plaintiff,  after  the  filing  of 
the  Bill,  and  an  answer  bj  the  Defendant,  went  to  the  West 
Indies  for  the  purpose  of  arranging  his  Affairs,  and  informed  his 
Solicitor  (as  the  Solicitor  swore,)  that  he  intended  soon  to  re- 
turn  to  this  country,  where  he  left  his  Family,  the  Chancellor 
refused  to  order  Security  to  be  given  for  Costs  {g).  The  Plain- 
tiff must  show  he  is  not  gone  abroad  to  reside  (A). 

*  Where  ihe  Plaintiff  was  about  to  be  sent  out  of  the  [*372 
Kingdom  under  the  Alien  Act,  Security  for  Costs  was  required 
(/},  as  he  could  not  return  (g). 

A  Plaintiff  out  of  the  Jurisdiction  must  give  Security  for  Costs 
to  the  extent  of  forty  pounds,  nor  will  the  Security  be  increased 
on  the  ground  of  the  Plaintiff  being  in  distressed  circumstances 
(h).  If,  however,  the  Plaintiff  asks  a  favour  of  the  Court,  some 
terms  may  be  imposed  (t) ;  but  it  seems  doubtful  whether  the 
Court  wili  act  without  a  Reference  to  the  Master  (&)•  If  there 
be  more  than  one  Defendant,  each,  if  they  employ  different 
Clerks  in  Court,  is  entitled  to  a  separate  Bondfor40/.,  but  only 
one  40/.  is  payable  by  the  Plaintiff(/). 

Where  a  deed  appeared  to  have  been  obtained  by  Duress, 
and  a  Bill  was  filed  to  have  it  delivered  up,  the  Plaintiffs  in  a 
Cross-Bill  had  liberty  to  bring  an  Action  ;  but  the  Plaintiff  was 
ordered  to  give  Security  for  the  Costs  (/)• 

Though  a  Plaintiff  be  insolvent,  a  Defendant,  it  seems,  can- 
not oblige  him  to  give  Security  for  Costs  (m),  not  even  if  he  be- 
comes Bankrupt  (n) ;  but  in  the  case  of  an  Insolvent  Amy^  who 
files  a  Bill  in  an  Infantas  name,  the  Defendant,  it  has  been  said, 
may  apply  to  the  Court  in  order  to  have  a  solvent  Amy  named 
(o). 

*lf  a  Bill  be  filed  and  dismissed  with  Costs,  by  default,  [*273 
and  a  new  Bill  is  filed  for  the  same  Purpose,  a  Motion  may  be 
'  made  for  a  month's  time  to  answer,  after  payment  of  the  Costs  of 
the  previous  cause,  in  like  manner  as  at  Law  (p). 

If  an  administrator  against  whom  a  Bill  is  filed  by  Creditors 
for  a  discovery  of  Assets,  is  about  to  leave  the  Kingdom  to  go 
to  a  Place  (though  it  be  his  place  of  abode)  out  of  the  reach  of 
the  Process  of  the  Court,  the  Court  will,  on  Motion,  oblige  the 

(/)  GreeD  ▼.  CbarDock,  2  Cox,  Tarn.  Practice,  1  Vol.  33S,  4th  edit 

384.    Pract.  Beg,  1 17.  U  not  .correctly  g^yen. 

(g)  White  V.  Greathead,  15  Yes.  S.  (/]  Coleman  v.  Sarrell,  I  Bro.  C. 

(Subid.  3.  C.  55. 

(/)  Seilaz  ▼.  Hanson,  5  Ves.  261.  (m)  Squirrel  v.  Sqairrel,  3P.  Wms. 

'  '  Hoby  V.  Hitchcock  5  Ves  700.  297  n.  I. 

,  Og^yie  ▼.  Heame,  1 1  Ves.  598.  (n)  Anon.  2  Anstr.  407. 

,_^  Gage  7,  Lady  Strafford,  2  Ves,  Ip)  Turner  v.  Turner,  2  P.  Wms. 

aeo.  557.  297.  S.  C.  Sel.  Cas.  49.  1  Str.  708  ; 

tk)  Ogilne  y.  Heame,  1 1  Ves.  600.  and  see  Anon.  1  Ves.  jun.  409.  Bed 

I)  Lowndes  y.  Roberts,  1 7th  Jan.  vid,  Sonirrely.  Sqairrel,  in  note  I, 

1890.  MS.    The  form  of  the  Bond  in  to  P.  WmB.'8  Report,  S.  C.  2  Dick, 

that  able  and  useful  Work,  Ven.  &  764. 

{p)  Pickett  r.  Loggan,  5  Ves*  702. 
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Defendant,  bjhis  clerk  in  Court,  to  give  a  Security,  to  be  ap- 
proved of  bj  the  Master,  to  abide  the  Decree  that  shall  be  made 
at  the  hearing  of  the  cause  (9).' 

7.  Motion  to  Amend  Plea. 

A  D&FENDANT  caunot  withdraw  his  Plea  and  put  in  another ; 
but  the  Court  will,  generally,  give  him  leave  to  amend  it  (r)  ; 
and  even  after  argument,  where  the  Plea  is  sufficient  in  ni6* 
stance^  but  defective  inform  (s) ;  but  the  Party  amending,  is 
tied  down  to  a  very  short  time  (l).  And,  it  seems,  on  a  Motion 
to  amend,  the  form  of  the  Plea  intended  to  be  put  in  should  be 
stated,  that  the  Court  may  be  enabled  to  see  whether  it  is  mate- 
rial  that  the  Cautse  should  be  delayed  for  the  purpose  of  adroit- 
ting  the  Amendment  (ix).  Where  the  Plea  is  double  and  incon- 
274*]  sistent,"*  and  will  not  admit  of  Amendment,  leave  has  been 
given  to  withdraw  it,  and  plead  de  novo  (x)« 

Sometimes  when  liberty  is  given  to  plead  de  novo^  or  make  a 
new  defence,  the  Plaintiff  is  also  allowed  to  amend  bis  Bill(y). 

When  a  Plea  has  once  been  amended,  leave  to  amend  again 
was  refused,  and  the  Defendants  compelled  to  answer  immedi- 
ately (2). 

If  a  Plea  be  overruled  as  informal,  the  Defendant  cannot, 
without  leave  of  the  Court,  plead  the  same  matter  again  more 
formally  (a) ;  nor  will  the  Court  give  such  leave  if  it  be  a  case 
where  the  Defendant  is  not  entitled  to  favour  (6). 

C.  Motion  for  Production  of  Papers^  ^c.  in  Bill  mentioned^  tw- 

cessary  to  the  Defence* 

Where  a  Deed  is  in  the  Plaintiff^s  hands,  and  is  mentioned 
in  his  Bill,  and  is  necessary  to  the  Defendant's  making  his  de- 
fence and  a  full  Answer,  the  Court  will  order  that  the  Plaintiff 
shall  give  him  a  Copy  of  it  (c).  Motions  of  this  description 
have,  however,  been  hitherto  infrequent.  Where  in  a  Bill 
against  Executors  the  Plaintiff  stated  two  Instruments  executed 
by  the  Testator  for  securing  the  same  Debt,  on  an  Affidavit  of 


(q)  Baker  v.  Domareaque,  2  Atk.  (y)  As  in  Crow  v.  TyroU,  S  Madd. 

66.  Rep.  410. 

(r)  Patterson  v.  Slaughter,  Ambl.  {x)  Nabob  of  the  Camatio  v.  East 

293.  India  CoDipany,  1  Ves.  jun.  371. 

It)  Merewether  T.  Melliah,  13  Ves.  (a)  Freeland  v.  JohnaoDy  %  Aoitr. 

439.  407. 

(<)  Nobkiaaen  v.  Hastings,  S  Ves.  ib)  Hoare  v.  Parker,  1  Cox,  tt9. 

jun.  a?.  (c)  Pract.  Reg.  Wjatt's  Edit.  p. 

(tf)  Nabob  of  Arcot  v.  the  East  161 ;    approved  by   Lord  Eldon  m 

India  Company,  3  Bro.  C.  C.  300, 1 ;  Priaoess  of 'Wales  t.  Earl  of  Lirer- 

and  see  Newman  v.  Wallis,  2  Bro.  pool,  I  Wils.  C  C.  125,  6.  S.  C.  I 

C.  C.  143.  Swanst  114. 

(x)  Nobkissen  r.  Hastings,  2  Ves. 
Jan.  87. 
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I 

CHie  of  the  EseCQCora  that  he  had  seen  one  of  the  InfltraoientSi 
and  fltaling^cireuinataiicesappeariBg  on  the  face  of  that  [*275 
initrament  creatiog  doubts  respecting  its  authenticity)  aud  that 
the  eecotid  Imtniment  had  beeo  produced  for  Payment  hy  the 
Plaintiff  in  a  foreign  Country,  and  also  stating  the  Defendant's 
belief  that  if  before  Answer  he  should  haire  an  inspection  of  the 
second  Instrumeat  that  his  answer  might  meet  the  Case ;  it  was 
ordered  that  the  Defendant  should  not  be  called  on  to  answer 
till  a  fortnight  after  the  second  Instrument  should  be  produced 

9.  Motion  to  stay  Procttdings  in  Original  Cause  till  Cro$s»hill 

anttotred, 

Cross^nlls  will  be  observed  upon  hereafter  (e)^  and  it  is  only 
necessary  here  to  observe^  that  the  Plaintiff  nas  a  right  to  an 
Answer  to  bis  Bill  before  he  can  be  called  upon  to  answer  a 
CrDss«bill ;  but  if  before  Answer,  and  after  the  Cross-bill  filed, 
he  amends  his  original  Bill,  he  loses  bis  Priority,  and  the  Plain- 
tiff in  the  Cross-cause  is  entitled  to  have  his  Bill  answered  before 
he  answers  the  original  Bill  (J);  and  it  is  not  necessary  that  the 
Amendments  be  material,  to  hfive  this  effect  (g) ;  but  in  order 
to  stay  proceedings  in  the  original  Cause,  it  is  necessary  to  ob- 
tain an  Order  to  stay  proceedings  in  that  Cause  until  an  Answer 
pot  ittl(#  the  Cross-bill  (&)* 

*I0.  Motimi  to  refer  Bill  Jor  Scandal f  or  Itnpertinence.  f*276 

An  OrigincU  or  Amended  Bill  may  on  Motion  be  referred  for 
Scandal  or  Impertinence;  but  after  an  Answer  (i),  or  even  after 
an  Order  foe  time  to  answer,  the  Defendant  cannot  move  to  re- 
fer the  Bill  for  Impertinence^  though  he  may  obtain  a  reference 
(ot  Scandal  {k) ;  for  Scandal  may  be  taken  advantage  of  at  any 
lime  (0* 

Jf  a  Bill  is  scandalous,  it  is  impertinent  of  coulrse  ;  but  it  mar 
be  impertinent  without  being  scandalous*  Nothing  relevant  as 
acandalous  \  and  the  majua  or  minus  of  the  relevancy  is  not  ma- 
terial (m). 

(d)  Tbe  Princess  of  Wales  v.  The  (i)  See  Mr.  Cok's  note  to  Aber- 
fUol  of  Liverpool,  1  Wils.  1 13.  S.  C.  g^venoy  r.  Abergavenny,  S  P.  Wms. 
iSwaoBt.  114.  aia 

(e)  aee  Hi,  Cross-bilL  (k)  ABsnyneDS,  6  Vm,  €U. 
(OStevracrt  v.  Roe,  t  P.  Wms.    Anon. t  Vis. 491, Fsnrar  ^.  Ferrar, 

435.    Ijoag  V.  JBirtoD,  S  Atk.  Sia.  1  Dick.  173. 

JcAmson  v.  Freer,  SCex,  4tU    Noel  (I)  FeohoaleC  r.  Paisafnnt»  I  Ves. 

T.  Kioff,  2  Madd.  Rep.  392.  24. 

(r)JohQBoev.  Freer, «  Cok,971.  (ei)  Ibid*  and  see  [jspi  fit.  John  v. 

NmI  V.  King,  2  Msdd.  Ra.  3S2.  Lady  St.  John,  11  Ves.  526. 


392. 


h)  Noel  V.  Kin;,  2  Madd.  Rep. 
Vol.  if.  23 
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If  matter  in  on  Answer  relates  to  the  subject,  tbe  Cdart  will 
not  look  critically  into  its  materialitj,  for  thoogb  not  material,  as 
it  appears  from  tbe  statements  in  the  Bill,  it  may  become  so  by 
Evidence.  The  party  must  show  it  never  can  have  any  relation 
to  the  subject  of  the  Suit,  to  make  it  impertinent  (n). 

When  a  Man^s  conduct  is  complained  of  in  a  Bill,  it  isnotim- 
pertinence  to  state  in  his  Answer  the  reasons  of  bis  conduct* 
Nothing  is  impertinent,  unless  it  cannot  bemateriaL 

When  a  short  description  of  Letters  is  asked,  it  is  impertinent 
to  state  the  short  contents  of  the  Letter  (o). 

SI77*]  *Upon  a  Bill  being  referred  before  the  time  for  an- 
swering is  out,  the  Plaintiff  cannot  at  the  expiration  of  the  time 
move  for  an  Injunction,  as  of  course,  for  want  of  an  Answer ;  but 
is  in  the  same  situation  as  if  the  time  for  answering  was  not  out, 
in  which  case  it  must  be  moFed  upon  Notice,  and  an  Affidavit  of 
tbe  circumstances  (p). 

If  a  Bill  be  referred  for  impertinence,  and  the  Master  reports 
it  pertinent,  the  Defendant  may  except  generally,  without  speci- 
fying the  parts  of  the  Bill  which  are  impertinent  (q). 

An  amended  Bill,  repeating  all  the  charges  and  allegations  in 
the  original  Bill,  is  impertinent  so  far  as  regards  such  repetition 
(r) ;  but  it  is  not  impertinence  to  state  in  an  amended  Bill  part 
of  the  Answer  by  way  of  pretence,  and  interrogate  as  to  it  (5). 

If  the  Master  reports  that  the  Bill  is  impertinent  in  the  several 
parts  of  the  same,  specified  in  the  Report,  the  Defendant  is  enti- 
tled immediately  after  the  Report  made,  as  a  matter  of  course, 
to  move  that  the  Six  Clerk  with  whom  the  Bill  is  filed  may  at- 
tend the  Master  therewith,  in  order  that  he  may  expunge  such 
part  thereof  as  he  has  reported  to  be  impertinent :  and  that  it 
may  be  referred  back  to  the  Master  to  tax  the  Costs  of  tbe  Re- 
ference, and  that  the  Costs  when  taxed,  may  be  paid  by  the  Plain- 
tiff (/). 

278*]  If  a  Bill  contains  Scandal  on  a  third  Persanf  not  a  *Par- 
ty  to  the  Suit,  it  seems  an  Action  will  lie  (u),  and  it  will  lie  by  a 
Defendant  to  a  Suit  where  the  Court  has  no  Jurisdiction  over 
the  subject  matter  of  the  Suit  (x) ;  but  for  any  matter  contain- 
ed in  a  Bill  as  to  which  the  Court  has  Jurisdiction,  no  Action 
lies,  although  it  be  false  (y),  because  it  was  in  a  course  of  jus- 
tice^ 

(n)  Ramsdea  v.  Cass,  before  Vice  («)  Seelej  v.  Boehm,  2  Madd.  Rep. 

Chan.  Leaoh,  4  March  IS18.  MS.  176. 

(0)  *-^  T.  De  Tastot,  before  V.  C.  (<)  Mosoott  v.  Halhead»4  Bra.  C. 

Leach,  6  March  1818.  .  C.  SS2. 

[p]  Neale  v.  Wadesoo,  1  Bro.  C.  («)  Backley  v.  Wood,  Cro.  Eliz. 

(9)  MackworCh  v.  Brings,  2  Atk.       Ix)  Ibid,  and  see  S.  C.  4  Ca  I4b. 
I8l.  (y)  4  Co.  14b. 

(r)  Willis  ▼.  Evaos,  S  Ball  &  Bea. 
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IK  Motion/or  Leave  to  withdraw  a  Demurrer. 

A  Defendant  will,  on  Motion,  and  payment  of  Costs,  to  be 
taxed^  be  allowed  to  withdraw  a  Demurrer,  though  set  down  to 
be  aigued  (2). 

]2,  Motion  for  a  Guardian  to  put  in  an  Answer » 

Wbbrb  a  Defendant  was  deaf,  and  incapable  of  giving  In- 
fitrnctions  for  his  Answer,  the  Court,  on  Motion,  ordered  a  Com- 
mission should  issue  for  taking  the  Answer  in  the  old  way,  with 
the  Bill  annexed,  for  the  Commissioners  themselves  to  endeav- 
our to  take  the  Answer  (a). 

If  a  Defendant  be  infirm  in  body  and*  mind,  and  incapable  of 
puttiog  in  an  Answer,  it  is  usual  to  have  a  Guardian  appointed 
to  put  in  the  Answer  ;  an  Order  on  Motion,  that  the  Defendant 
may  put  in  his  Answer  without  Oath  or  Signature)  not  being  a 
proper  mode  of  proceedii^  (6).  This  Answer  may  be  read 
agauast  *him,  unlike  the  Case  of  an  Infant's  Answer  put  [*379 
ID  by  Guardian  (c). 

If  an  Infant  Defendant  be  abroad,  he  cannot  have  a  Guardian 
asfiigiied  to  put  in  his  Answer,  (as  the  Infant's  appearance  in 
CtHiri  is  necessary  for  that  purpose,  however  distant  he  may 
live)  ;  but  a  Commission  must  go  (d).  So  if  the  Infant  be  too  ill 
to  appear  in  Court,  a  Commission  will  be  ordered  (e).  In  a  re-* 
cent  case,  however,  a  Guardian  was  appointed  of  an  Infant  to 
put  in  an  Answer,  and  his  presence  in  Court  dispensed  with,  on 
an  Affidavit  of  his  inability  to  attend  from  illness  (/)• 

A  Motion  for  leave  to  answer  by  Guardian  must  nanie  the 
Guardian  (g)* 

Idiots  and  Lunatics  defend  by  their  Committees,  who  will,  on 
application  to  the  Court  be  appointed  Guardians  for  that  pur- 
pose ;  and  if  the  Idiot  or  Lunatic  has  no  Committee,  or  the 
Committee  has  an  Interest  opposite  to  that  of  the  Person  jRrhose 
Property  is  intrusted  to  bis  care,  an  order  may  be  obtained  for 
appointing  another  Person  as  Guardian  (for  the  purpose  of  de- 
fending the  Suit)  (A). 


(x)  Doirnes,  r.  East  India  Compa-  563.  Sed  wL  Jongsma  r .  Pfiel»  9  Vei. 

iij,eVei.6^.  357. 

(a)  Gregory  ▼.  Wearer,  18  Geo.  ie)    Duke    of    Marlboroneh   ▼. 

2.  1745.  MS.  Duchess  of  Marlborough,  1  Dick.  71. 

J 6)  WUsoD  ▼.  Grace,  14  Ves.  172;"^  {/)  HiU  t.  Smith,  1  Madd.  Rep. 

I  see  Cooper,  33,  109.    Redesd.  S90.    . 

Tr.  PL  at.  3d  edit  Attomey-GeDer-  [g)  Brassington  t.  Brasungton,  2 

a|  r.  WaddiDgton,  I  Madd.  Rep.  321.  Anstr.  3b9. 


c)  Free.  Chan.  239.  Gilb.  Rep.  4.       {h)  Redesd.  Tr.  Fl.  ^2.  3d  edit. 
id)  Tappen  7.  Noroian,  11  Ve?. 
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13*  Motion  for  a  Reftrmce  to  asurtain  whetlur  a  Suit  it  for  the 

Benefit  of  an  Infant* 

Iv  8  Bill  be  filed  by  a  prochein  Amy  on  behalf  of  an  Infant,  a 
380*]  Motion  may  be  made,  (but  not  by  *the  prochein  Jlnp)  (O9 
for  a  reference  to  a  Master  to  certify,  whether  the  Suit  is  for  the 
benefit  of  the  Infant  (A:)*  And  if  two  Suits,  for  the  sanre  pur* 
pose,  are  instituted  in  the  name  of  an  Infant,  by  different  Per- 
sons acting  as  his  next  Friend,  the  Court  will,  at  the  risk  of  tfie 
Party  making  the  Application  (/),  direct  an  Inquiry  which  Suit 
is  most  for  his  benefit ;  and  where  that  fact  is  ascertained,  will 
stay  proceedings  in  one  of  the  Suits  (t/i).  The  Master'* s  Report 
in  such  case  cannot  be  excepted  to,  but  any  objection  to  it  must 
he  made  when  it  is  moved  to  confirm  the  Report  (n)« 

If  it  appears  that  the  two  Suits  are  not  for  the  same  purpose, 
a  Motion  may  be  made  to  discharge  the  Order  with  Costs  (o). 

1 4.  Motion  thai  Annter  may  he  taken  without  Oath  or  Signature  ; 
or,  that  a  Third  Person  may  put  in  the  Answer* 

In  a  Case  where  the  Defendant  went  abroad  in  a  hurry  witb- 
oat  signing  his  Answer,  the  Chancellor,  on  a  Motion  for  that 
purpose,  which  was  consented  to,  ordered  the  Answer  to  be  ta- 
ken without  Oath,  and  the  Six  Clerk  to  receive  the  Answer  with- 
out Signature  (p).  And  in  other  Cases,  on  a  special  Applica- 
tion, the  Answer  has  on  Motion  been  ordered  to  be  taken  with- 
out Oath  or  Signature  (q). 

28 1  *]  *  1 5.  Motion  for  a  Reference  to  ascertain  what  is  due  in  re* 
spect  of  the  claims  made  by  the  Plaintijf^s  Bill* 

The  Defendant  may  before  Answer  move  for  a  Reference  to 
the  Master^  to  ascertain  what  is  due  to  the  Plaintiff  in  respect  of 
the  claims  made  by  his  Bill  ;  undertaking  to  pay  what  is  found 
due,  and  all  Costs  (r). 

Defence  to  Bills. 

Persons  against  whom  a  Bill  is  filed  may  defend  themselves 
in  various  ways,  as  the  exigency  of  the  Case  requires.    As,  I, 

(i)  Jones  v.  Powell,  2  Mehv.  141.       {0)  Sullivan  v.  SuUivao,  2  Meriv. 

(k)  Da  Costa  t.  Da  Costa,  3  P.  43. 

Wms.  140.  (p) T.  Gwillim,  6  Ves.  985. 

(I)  SuUivan  v.  SuUivan,  2  Meriv^       (g)  Bavlev  v.  De  Walkiert,  10  Ves. 

43.  441.  Hanling  v.  Hailing,  It  Ves. 

(m)  See  Bedesd.  Tr.  PI.  27.  159  ;  and  see v.  La£e»  6  Ves. 

(»)Whitaker  v.  Master,  1  Cok,  111. 
285.  (r)Bmv.  Ford,  4  Madd.  Rep. 

43,  and  the  Cases  there  mentioned. 
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hy  a  Demfurrer  ;  3,  by  a  PUu  ;  3,  bj  an  Answer  ;  or  4,  by  Dis^ 
daimer.  These  several  oiodea  of  defeoce  will  be  aefualely 
conndered* 

]•  Demurrer. 

We  have  already  had  frequent  occaMoo  to  notice  Deoiurrera, 
bat  the  sol^t  requires  a  separate  consideratioiu 

A  Demurrer  most  be  signed  by  Counsel,  bat  is  without  Oath, 
and  nay  be  put  in  after  the  time  for  answering  is  out^  and  at  any 
period  before  the  Defendant  is  affected  by  Process  of  Contempt, 
(r),  except,  peifaaps,  after  an  Injunction  issued  upon  a  Deditnus 
ProtetkUem  to  take  the  Defendant's  Answer  (/).  if  after  or* 
den  for  time  to  plead,  answer,  or  demur,  not  demurring  alone, 
the  Defendant  is  attached  for  want  of  an  Answer,  and  then  puts 
itt  a  Demorrer  and  an  ^Answer,  it  will  be  ordered  to  be  [^982 
taken  off  the  file  ;  for  after  an  Attachment  for  want  of  an  An- 
swer he  can  only  Answer  (i). 

Whenever  any  ground  or  Defence  is  apparent  on  the  Bill  it- 
self, ttther  from  matter  contained  in  it,  or  from  a  defect  in  its 
frame,  or  in  the  case  made  by  it,  the  proper  mode  of  defence  is 
by  Demurrer  (u). 

A  Demurrer  is  always  in  bar,  and  goes  to  the  merits  of  the 
case  (x).  It  must  be  founded  upon  this ;  that  taking  the  char- 
M  of  the  Bill  to  be  true  (y),  it  is  clear  that  the  Bill  would  be 
disoussed,  with  Costs,  at  the  bearing  (z) ;  and  though  the  Court 
has  an  idea,  that  if  the  Cause  goes  on,  there  may  be  some  ground 
fi>r  a  decree,  yet,  it  seems,  it  is  bound  to  say,  whether  upon  the 
frets,  as  stated  in  the  Bill,  if  proved  or  confessed,  a  Decree 
wonid  be  made  at  the  hearing  (a). 

If  a  Demorrer  is  put  in,  and  overruled,  it  is  never  allowed, 
a«  a  Plea  frequently  is,  to  stand  for  an  Answer  (Jb). 

A  Defendant  cannot  demur  and  plead  (c),  or  demur  and  an- 
swer {d)j  to  the  same  matter j  for  toe  Answer  will  overrule  the 
Demurrer  (e) ;  and  a  Demurrer  to  relief,  is  overruled  by  an  An* 
asrer  to  the  *facts  (/),or  psrts  of  the  Bill  (g),  in  respect  [*283 
of  which  relief  is  prayed. 

(f)  East  India  Company  ▼.  Hench-  and  in  Prec.  Ch.  689,  is  thought  to 

inaa,3Bro.C.C.  sn»  Spirerbj  r.  hare  fiJlea  incaationsly   from   the 

Warder,  2  Cox,  968.  Court    See  Redead.  Tr.  PI.  137.  n. 

(I)  See  Edmonds  t.  Savery,  3  Me-  (k.) 

riv.  309.  (6)  Anon.  3  Atk.  530. 

(0  Carson  r.  De  la  Zouch,  1  (c)  Dormer  v.  Foiteicae,  a  Atk. 

Swaast  186 ;  and  see  Brongbton  t.  283.    Jones    t.  Earl  of  Strafford,  3 

Jones,  3  Madd.  Rep.  190.  P.  Wms.  80. 

(«)  Redetd.  Tr.  PI.  86.  id)  3  P.  Wms.  80. 

(x)  Roberdean  r.  Rout,  1  Atk.  643.  [e]  Redead.  Tr.  PI.  171 . 

(y)  See  UttenoB  r.  Mair»  2  Vee.  (/)RoberUr»  Ch^yton,  3  Anttr. 

jun.  as.  7  J  5. 

(c)  Brooke  r.  Hewitt,  3  Vet.  155.  (g)  Sarage  r.  Smallbroke,  1  Yern. 

(a)  Kemp  ▼.  Prior,  7  Yei.  246.  90r 
The  contrary  doctrine  m  2  Ves.  247, 
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If  a  Defendant  has  answered  (he  arigioal  Bill,  and  the  Plain- 
liff  amends  it,  unless  he  makes  a  perfectly  new  Case,  the  De- 
fendant cannot  demur  {k) ;  but  whether  it  is  a  ground  for  taking 
the  Demurrer  off  the  file,  or  only  for  overruling  it  on  argument, 
has  been  doubted  {%)• 

A  Demurrer  must  express  the  several  causes  of  Demurrer ; 
and  in  case  the  Demurrer  does  not  go  to  the  whole  Bill,  it  must 
clearly  express  the  particular  parts  of  the  Bill  demurred  to, 
for  the  Court  is  not  to  be  at  the  trouble  of  looking  into  the  Bill 
and  Answer  to  see  what  is  covered  by  the  Demurrer ;  it  ought 
therefore  to  be  expressed  in  clear  and  precise  terms  what  it  is 
diatthe  Party  refuses  to  answer,  so  that  the  Master,  upon  a  re- 
ference of  the  Answer  to  him  upon  exceptions,  should  be  able 
to  ascertain  precisely  how  far  the  Demurrer  goes,  and  what  is 
to  be  answered.  It  is  not  a  proper  way  of  demurring  to  say 
that  the  Defendant  answers  to  such  and  such  facts,  and  demurs 
to  all  the  rest  of  the  Bill ;  for  this  would  put  the  Master  to 
great  difficulty  in  saying  what  was  demurred  to,  and  whether 
the  Answer  was  sufficient,  or  otherwise ;  the  Defendant  ought 
to  demur  to  a  particular  part  of  the  Bill,  specifying  it  precisely, 
and  answer  to  all  the  rest  (^)•  If  a  Demurrer  is  general  to  the 
384*]  whole  Bill,  and  there  is  any  P&rt,  ^either  as  to  the  re- 
lief, or  the  discovery,  to  which  the  Defendant  ought  to  put  in 
an  Answer,  it  is  generally  considered  that  the  Demurrer,  being 
entire,  most  be  overruled  (/) ;  but  that  does  not  deprive  the 
Party  of  his  Equity ;  for  the  same  thing  may  be  insisted  on  in 
his  Answer  (m).  There  are  instances  of  allowing  a  Demurrer 
IB  part  (n),  and  a  Defendant  may  put  in  a  separate  Demurrer 
to  separate  and  distinct  parts  of  a  Bill,  for  separate  and  distinct 
causes ;  for  the  same  ground  of  Demurrer  frequently  will  not 
apply  to  different  parts  of  a  Bill,  though  the  whole  is  liable  to  a 
Demurrer ;  and  in  such  case,  one  Demurrer  may  be  overruled 
upon  areument,  and  another  allowed  (o). 

If  a  Defendant  has  demurred  to  part  only  of  a  Bill,  and  then 
answered  other   parts,  it  is  no  objection  to  the  allowance  of 
the  Demurrer  that  it  is  equally  applicable  to  the  whole  of  the 
BUI(p).  ^ 

A  Demurrer  admits  all  those  facts  that  aire  well  pleaded  (9), 

(h)  AtldnsoDT.  Railway,   1  Cos,  the  Cases  cited  there  in  note  1.  Ba* 

960.  ker  v.  MeUish,  1 1  Vee.  70. 

(i)  AtkiDBoa  V.  Hanway,  1  Cox,  (n)  Rolt  v.  Lord  Sommemlle,  2 

3S0.  £q.  Cas.  Abr.  759.  Radclifie  ▼.  Furs- 

(k)  Devonshire  v.  Newenham,  2  man.  3  Bro.  P.  C.  538. 

Sch.  &Lefr.  907;  and  see  Cbetwjmd  (oj  Redesd.  Tr.  PL  174.  3d  Edi- 

T.  Lyndon,  3  Vez.  450.  tion. 

(Q  Attorney-General  r.  Browne,  1  (p)  Mayor  of  Dartmoutii  ▼.  Seale, 

Swanst.  304.  1  Cox,  416. 

(m)  Bishop  of  Soder  and  Man  t.  (q)  East  India  Company  r.  Bench- 

Earl  of  Derby,  3  Ves.  357.    Earl  of  idan,  1  Yes.  jan.  289.  I  Vez.  426. 
Soffolkr.  Green,   1   Atk.  451,  and 
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and  the  facts  alone,  without  the  conclasion  of  Lav  (r).  Where 
therefore  it  is  ioexpedieDt  to  admit  the  Facts  stated  in  the  Bill, 
the  Party,  it  has  been  held,  should  insist  bj  hrs  Answer  that  he  is 
not  bound  to  answer  (s) ;  but  as  it  is  now  heid  *that  if  a  [*2B5 
Party  answers  at  all,  he  must  answer  folly  (<),  that  mode  of  de- 
fence does  not  seem  feasible. 

After  a  Demurrer  to  ike  whole  Bill  is  allowed,  the  Bill,  atriot- 
]y  speaking,  is  out  of  Court,  as  was  insisted,  though  unsuccess- 
fully, in  a  Suit  in  which  Sir  Joseph  Jekyll  was  Defendant  (u)  ; 
but  the  Defendant  may,  afterwards,  by  leave  of  the  Court,  pat 
in  a  Demurrer  iopart  of  the  Bill  (a;) ;  or,  it  has  been  lield,  he 
may  by  Answer  insist  that  he  is  not  obliged  to  answer  (y)  ;  but 
here  again  the  before-mentioned  objection,  founded  on  JIfa- 
zarredo  v.  Mcdtland,  applies.  At  Law,  where  there  is  a  Demur- 
rer, if  Judgment  be  against  the  Defendant,  it  is  a  perpetual 
bar  (z). 

A  Demurrer  allowed  being  frequently  on  a  matter  <tf  foita  is 
not  in  general  a  bar  to  a  new  Bill ;  but  if  the  Court  upon  a  De- 
murrer has  clearly  decided  upon  the  merits  of  the  question  be- 
tween the  Parties,  the  decision  may  be  pleaded  in  bar  of  another 
Suit  (a). 

It  was,  after  great  consideration,  laid  down  as  a  Rale  by  Lordf 
7%urlow  (i),  that  a  Demurrer,  if  good  *to  the  Relief  ^nj'^  [*286 
ed  by  a  Bill,  is,  as  before  observed  (c),  good  also  to  the  l>i«cov«- 
ry  sought  for  the  purpose  of  the  Relief;  and  this  Ijord  Alvau' 
ley  termed,  ^^  one  of  the  wisest  rules  ever  established  (<0*" 
Ine  Defendant,  however,  may  wave  the  benefit  of  the  Rule  ai 
against  himself,  and  may  demur  to  the  rehef,  and  yet  answer  as 
to  the  discovery  (e) ;  but  he  cannot  answer  the  Discovery  in 
part,  and  demur  to  part  (/) ;  nor  can  he  demur  to  a  Discovery 
only,  and  not  to  the  relief  prayed  {g)^  because  he  may  be  en- 

(r)  Ford  ▼.  Peering,  1  Yes.  jun.  Huntiogfield,  11  Ves.  283.  S.  C.  MS« 

78,    Lord  Baym.  18.    Williams  v.  ix)  2  Atk.  284. 

Steward,  3  MeriT.  503.  (a)  Redes.  Tr.  PI.  175. 

(#)  See  Hoaejwood  v.  Selwyn,  3  (6)  Foy  v.  Pean,  9  Bro.  C.  C  S80. 

Atk.  276.  Pnce  ▼.  James,  2  Bro.  C.  C.   319. 

(f)  Mazarredov.  Maitland,  3Madd.  CoUis  v.  Sirayne,  4  Bro.  C.  C.  480 ; 

Bep.  66.  See  post.  tit.  Answer-  and  see  Loker  v.  Roke,  3  Ves.  7. 

(tf)  Lord  Coningsby  v.  Sir  Joseph  East  India  Company   y.  Neave,  6 

Jekyll,  2  P.  Wms.    300;   and  see  Ves.  185.  Maoclettone  t.  Browne,  6 

Bancroft  ▼.  Warden,  2  Dick.  673.  Ves.  63.  Barker  v.  Dacie,  6  Ves. 

In  tliese  cases  it  seems  most  proper  686.    Baker  t.  Mellisb,  10  Ves.  553* 

fortheConrt,  if  the  ground  of  De-  Attorney-General   v.     Browne,    1 

morrer  may  be  removed  by  Amend-  Swanst.  294.     • 

taeot,  to  make  a  special  Order  adapt-  ic)  Ante,  1  toI.  p.  215,  &o. 

ed  to  the  circumstances  of  the  Case.  uTj  In  Ryres  v.  By?es,  3  Ves.  347. 

Redesd.  Tr.  PI.  p.  13,  in  note.  (e)  Hod^in  ▼.  Longden,  1  Ves.  2. 

(x)  Bakery.  Mellish,  (1  Ves.  68.  Abraham  v.  Dodgson,  2  Atk.  157* 

S.  C.  MS.  Redesd.  Tr.  PI.  p.  17.  (f)  Abraham  v.  Dodgson,  2  Atk. 

{jf)  Dormer  r.  Fortescue,  2  Atk.  157. 

284.  Baker  ▼.  Mellisb,  1 1  Ves.  73,  4.  {g)  Morgan  T.  Harris,  2  Bro.  C.  C. 

S.  C.  MS. ;  but  see  Dolder  r.  Lord  124. 
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tided  to  reliaf,  witbcnit  being  entitled  to  it  through  the  Discov- 
ery, and  may  then  obtaio  a  Decree,  though  be  hat  not  e4ab- 
liabed  his  rigfat  by  the  DefendaDt's  Answer  (A). 

A  Demnrner^  («nHke  a  P/ea,)  cannot  be  |;ood  in  part,  and  had 
in  part  (t)«  If,  therefore,  the  Demurrer  extends  to  relief  to 
which  the  Party  is  entitled,  it  will  be  had,  though  there  is  some 
relief  prayed,  to  which  the  Plaintiff  is  not  eotitl^  (k). 

A  liemurrer,  ore  tewus^  mast  be  to  that  which  the  Defendant 
has  demamed  to  on  the  Record.  If  the  cause  of  the  Demur- 
rer on  the  Record  is  not  good,  be  may  at  the  bar  assign  other 
causes  ;  but  he  cannot  demur  ore  Unas  upon  a  ground  which  he 
ha»  not  made  the  subject  of  Demurrer  on  the  Record  {/)• 
387*]  *And  it  seems,  that  if  a  Demurrer  ore  Umu  is  allowed, 
the  Ddinidant  mast  pay  the  Costs  of  the  Demurrer  on  Re- 
cord ;  for  being  bad,  the  Plaintiff  was  not  to  blame  ia  arguing 
it  (m). 

A  speakmjg  Demurrer  is  bad ;  as  where  it  contains  aignment 
ki  the  body  of  it ;  ii^  for  instance,  the  Demurrer  sayS|  ^'in  or 
^boatthe  year  1770,  nhich  is  vpwdrds  of  imenifi  ytars  before j 
the  BUlJikJP^  (n)«  A  Demurrer  also  to  any  thing  but  what 
appears  on  the  face  of  the  Bill  is  considered  as  a  speaking  De- 
nmrrer  (o)» 

Having  made  these  few  observations  pn  Demurrers  in  gene- 
rai,  we  riiall  now  observe  upon  the  several  grounds  of  D^mr- 
rer* 

DeuKirrers  may  be,  1*  For  want  of  Jorisdiclion,  either  be* 
cane  no  Equity  is  apparent  on  the  face  o(  the  Bill  entitiiog  die 
Plaintiff  to  relief  in  £t}utty,  or  because  some  other  Court  of 
Efuity  has  Jurisdiction.  2.  To  the  Person^  3«  On  account  of 
some  deficiency  in  the  frame  of  the  Bill. 

K  The  matters  over  which  a  Jurisdictioii  is  possessed  bjr 
Courts  of  Equity  have  been  copiously  treated  of  in  the  pre- 
ceding pariB  of  this  work,  and  need  not  here  be  enlarged  upon ; 
and  it  is  acarcely  necessary  to  observe,  that  a  Bill  properly 
framed,  and  stating  a  case  in  which  a  Court  of  Equity  gives 
telief,  cannotbe  dcwiorred  to  for  want  of  Equity ;  but  wherever 
28B*J  no  sufficient  ground  is  shown  for  a  ''HCourt  of  Equity  to 
interfere,  the  Defendant  may  demur  for  want  of  Equity  in  the 
Plarutiff  ^s  Cooe,  to  si^ort  the  Jurisdictioe  of  the  Courtt 

{h)  AUocncrf-Genenl  v.  Brbume,  (m)  Attomejr-'QamTiAT.  Brawn,  I 

1  Swanst.  t94.  Siraast.  988 ;    and  see   ToaitHi  v. 

(t)  Earl  o(  Suffolk  v.  Green^  t  Atk.  Flower,  3  P.  Wins.  S7I .  ¥id.  Darant 

45J.  2  Atk.'SSS.  AttM.  176.    5  Yes.  ▼.  Redman,  I  Vera.  TO.    SM.  vitf. 

ITS.  -fte  Cases  cited    by  Mr.    BeinMs. 

\k)  Todd  T.  Oee,  17  Yes.  280.  [Beameer  Onlen«  &c.  p.  1T4.  n»  39.] 

(0  Pitts  T.  Shert,  17  Yes.  213.  (n)fisdeliT.Baelianan,«YeB.iuii. 

The  naei^nd  note  to  this  Case  is  in-  83. 

oonoBct    Contra,  Broderip  y«  Phil-  (o)  BwmasiruodT.  Edfr«d%  f  Vcs. 

lips,   mentioned   in   Bfr.  Raithby's  945. 
note  to  1  Yem.  p.  78.  n.  I* 
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Where,  for  instance,  a  Plaintiff  claimed  onder  a  Will,  and  it 
was  apparent  upon  the  face  of  the  Will,  that  he  had  no  Title,  a 
Demurrer  was  allowed  (p). 

It  has  already  been  observed,  that  if  the  Case  made  bj  the 
Bill  be  cognizable  BoUly  in  a  Court  of  Common  Law,  or  in  any 
other  Court  of  ordinary  Jurisdiction,  as  the  Court  of  Admiral- 
ty, or  a  Court  of  Prize,  a  Demurrer  will  lie  (7). 

There  may  be  many  Cases  in  Bankruptcy  in  which  a  Bill  is 
more  proper  than  a  retition ;  and  the  Chancellor  sitting  in 
Bankruptcy  frequently  directs  a  Bill  to  be  filed  ;  but  where  af- 
ter a  Judgment  by  default  in  an  Action  upon  a  Dividend  under 
a  Commission  of  Bankruptcy,  the  Assignees  filed  a  Bill  for  Dis- 
covery, and  to  have  the  proof  of  the  Debt  expunged,  a  Demur- 
rer was  allowed,  the  proper  course  of  proceeding  being,  a  Ped^ 
tion  in  the  Bankruptcy  (r). 

It  was  observed  by  Sir  Tkwnas  Clarke  (5),  that,  *'  in  StV  John 
Warden*8  Case  before  Lord  Talbot,  there  was  an  objection  for 
want  of  Jurisdiction,  and  that  the  matter  was  properly  triable  at 
Law;  but  it  being  disclosed  that  he  had  filed  a  Cro«5-£t7/,  the 
Court  did  not  enter  into  that  objection,  but  said  the  Defendant 
had  given  a  Jurisdiction." 

Where  the  Wife  and  Executrix  of  an  Attorney  filed  a  Bill  for 
Money  due  for  business  done  by  her  ^Husband,  as  the  [*289 
Defendant's  Attorney,  a  Demurrer  to  the  relief  was  allowed ; 
as  a  remedy  was  given  at  Law,  under  the  Statute  of  3  Geo.  2, 
for  the  better  regulation  of  Attornies  and  Solicitors  (<)• 

If  the  Equity  of  the  Plaintiff  is  not  stated  with  sufficient  cer- 
tainty, a  Demurrer  lies  {u)  ;  but  though  a  Feoffinent  is  stated  to 
have  been  executed,  that  is  sufficient,  without  also  stating  there 
was  Livery  of  Seisin ;  and  if  a  Bargain  and  Sale,  or  an  Annuity, 
be  stated  to  have  been  made,  it  is  not  necessary  to  mention  the 
Enrolment  of  the  Bargain  and  Sale,  or  the  Registry  of  the  Me- 
floorial  of  the  Annuity,  for  in  these  cases  the  Court  will  pre- 
aoroe  the  Deeds  to  be  perfect,  if  nothing  appears  to  the  contra- 
ry (x). 

So,  if  another  Court  of  Equity  has  the  proper  Jurisdiction,  ei- 
ther immediately,  or  by  way  of  Appeal,  the  Defendant  may  de- 
mur to  the  Jurisdiction  of  the  Court  of  Chancery  ;  but  demur- 
rers of  this  kind  are  very  rare  ;  for  the  want  of  Jurisdiction  can 
hardly  appear  on  the  face  of  the  Bill,  at  least  so  conclusively  as 
is  necessary,  to  form  a  ground  of  a  Demurrer.     Where  no  cir* 

(9)  SVes.  247.  Prec.  Chan.  589.  {lY?vny  v.  Owen,  3  Atk.  740. 

cit.  Redesd.  Tr  PL  126.  3d  Edition.  {u)  East  India  Company  v.  Hench- 

'f)  See  Ante,  p.  171.  man,  1  Ves.  iiin.  287.    Mayor,  &c« 

r\  Clarke  v.  Capron,  2  Ves.  jun.  of  London  r.  Leyey,  8  Ves.  398. 


6od 


6.  {x)  Harrison  v.  Mo^,  2  Ves.  jun. 

(«)InBQTfm  V.  Wheate,  1  Bl.    327,328. 


Rep.  132;  and  see  Redesd.  Tr.  PI. 
p.  16L  3d  Edition. 

Vol,  II.  24 
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tumatanee  can  give  the  Chancery  Jurisdiction,  as  in  the  case  of 
a  Bill  filed  by  way  of  Appeal  and  Review  of  a  Decree  in  a 
Coanty  Palatine,  it  will  not  entertain  the  Suit  even  though  the 
Defendant  does  not  object  to  its  deciding  upon  the  subject  (y). 

If  the  claim  of  the  Plaintiff  is  in  respect  of  something  that  is 
390*]  unlawful,  as  for  Money  promised  to  a  ^Counsellor  for 
advice  and  pains  in  carrying  on  a  Suit  (z),  or  for  Money  he* 
queathed  to  purchase  a  Dukedom  (a),  the  Defendant  may  de- 
mur  to  the  Bill. 

If  it  appear  on  the  face  of  the  Bill  that  the  Defendant  has  no 
interest  in  the  matters  in  question,  a  discovery  from  him  is  unne* 
cessary,  as  he  might  be  examined  as  a  Wifness,  a  Demurrer  will 
lie  (i).  This  Rale  and  the  exceptions  have  before  been  adver- 
ted  to  (c)«  Whether  a  Bankrupt,  who  may  be  examined  as  a 
Witness,  can  be  made  a  Party  to  a  Bill  merely  for  a  Discovery, 
appears  doubtful ;  but  that  he  cannot  be  made  a  Party  to  a  Bill 
seeking  relief,  seems  clear  (d)* 

It  is  a  general  Rule,  before  alluded  to  (e),  that  a  Defendant  is 
not  obliged  by  a  discovery  to  subject  himself  to  a  Forfeiture,  or 
any  thing  in  the  nature  of  a  Forfeiture  (/)•  If  therefore  goods 
be  bequeathed  to  a  Woman  during  Widowhood,  she  cannot  be 
compelled  to  discover,  if  she  has  since  married  (g)  ;  but  where 
there  is  a  conditional  limitation  over  of  an  Estate^  the  Demurrer 
will  not  lie  to  a  Bill  for  a  discovery  whether  the  condition  has 
been  performed  (A). 

So,  a  Defendant  may  demur  to  so  much  of  a  Bill  as  seeks  a 
discovery  whether  after  institution,  &c.  to  A.,  he  was  not  pre- 
S91*]  sented  to  two  other  livings,  and  ^instituted ;  for  such  dis- 
covery tends  to  show  an  avoidance  of  A.  (t). 

A  Demurrer  lies  also  to  a  Bill  for  the  Discovery  of  an  Assign- 
ment of  a  Lease  without  Licence,  if  it  does  not  expressly  wave 
the  Forfeiture  (k). 

Nor  will  the  Court  compel  a  Defendant  to  discover  that, 
which  if  he  answers  in  the  affirmative,  will  subject  him  to  the 
punishment  of  a  crime,  though  if  he  answers  in  the  negative,  it 
will  be  innoxious  (/) ;  and  if  the  Answer  may  only  tend  to  reo- 
derhim  ir^amousy  be  is  not  compelled  to  answer  (m) ;  but  he 

(/)  Boteler  v.  AUingtcm,  3  Atk. 
457. 

(g)  Monnins  y,  Monnins,  2  Ch. 
Rep.  6d. 

(h)  Lucas  T.  Erans,  3  Atk.  259. 

(t)  Boteler  v.  AUington,  3  Atk. 

(k)  Lord  Uxbridffe  v.  Staveland,  2 
Ves.  56. 

(/)  East  India  Coropaoy  y.  Camp- 
bell, I  Yea.  247.  8  Ves.  405.  l4 
Ves.  59. 

(m)  Ibid. 


(v)  Bedesd.  Tr.  PI.  123, 4. 3d  edit 

m  Finch,  75. 

(a)  Kingston  y.  Pierepont,  1  Vem. 
5* 

(6)  Dr.  Steward  ▼.  East  India  Com- 
pany, 2  Vem.  380.  Griffin  r.  Arch- 
er, 2  Anstr.  478. 

(c)  See  Ante.  1  Vol.  p.  212;  and 
see  Whitworth  y.  Davis,  I  Ves.  & 
Bea.545.  Fenton  v.  Hurhes,  7  Ves. 
288.  • 

d)  1  Ves.  to  Bea.  645. 


iS 


Ante,  1  Vol.  214. 
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BHist  answer,  notwithstandiDg  bis  Answer  may  cast  a  very  great 
degree  of  reJUctuni  apon  bis  character  and  conduct  (n)« 

A  Defendant,  therefore,  may  demar  to  a  Bill  calling  upon 
him  to  give  an  Answer  as  to  facts  which  amount  to  Maintenance 
(o)  ;  01  Usury  (p) ;  Subornation  of  Perjury  {q)  ;  buyine  of  pre^ 
temed  Rights  within  the  32  Hen.  8  (r) ;  ill-treatment  of  Plaintiff, 
the  Wife  of  Defendant  {s) ;  Adultery  (t) ;  Fornication  (ti)  ;  or 
iStmony  (jp)« 

So  where  the  discovery  sought  was  relative  to  a  *^^  Fruit  [*293 
CltA^^  of  which  the  Defendant  was  a  Member,  the  object  of 
which  Club,  (a  Club  of  Grocers)  was,  to  purchase  all  imported 
Fruit,  a  Demurrer  to  the  Discovery  was  allowed  {x)* 

A  Demurrer  also  will  lie  to  a  discovery  of  acts  of  Bankruptcy^ 
but  not  as  to  the  trading  (y). 

It  has  been  held  that  an  Executor  cannot  protect  himself 
against  an  Account  sought  by  Creditors  and  Legatees,  on  the 

STOund  that  the  transactions  were  such  (smuggling  transactions, 
orinstance,)  that  no  account  could  have  been  maintained  against 
the  Testator  (z) ;  but  in  a  more  recent  Case,  where  a  Biu  was 
filed  to  set  aside  certain  transactions  on  the  ground  of  Simony, 
and  the  Defendant  put  in  an  Answer  refusing  to  make  the  Dis- 
covery required,  as  tendins  to  Forfeiture,  and  afterwards  died, 
and  a  Bill  of  Revivor  was  filed  against  his  Executor,  it  was  held 
he  was  entitled  to,  and  was  allowed,  the  same  protection  from 
answering  as  was  claimed  by  his  Testator  (a). 

3.  If  a  Plaintiff  is  not  entitled  to  sue  by  reason  of  anyjperson- 
al  disability^  the  Defendant  may  demur.  If,  therefore,  an  In- 
fant, or  a  married  Woman,  an  Idiot,  or  a  Lunatic,  exhibit  a  Bill, 
and  this  appears  on  the  face  of  the  Bill,  and  no  next  friend  or 
Committee  is  named,  the  Defendant  may  demur ;  and  this  ground 
of  Demurrer  extends  to  Bills  for  a  Discovery  merely,  as  well  as 
to  Bills  for  relief ;  for  the  Defendant  in  a  Bill  for  a  discovery 
merely,  is,  as  ^before  observed,  entitled  to  Costs,  and  [*S93 
would  be  injured  by  being  compelled  to  answer  a  Bill  exhibited 
by  persons  who  are  incapable  of  paying  Costs  (&)• 

Where  Platntiflb  file  their  Bill  in  a  Corporate  Character,  and 


n)  Parkharet  ▼.  Lowton,  1  Meriv.       it)  Franco  7.  Boltoo,  3  Ves.  368. 

u)  Page  y.  Neal,  1  Vera.  107. 


40O.  1-/--^ '  .    . 

(o)  Wallis  T.  Dake  of  Portland,  3  Ix)  Packburst  y.  LowtoD,  1  Menr. 

Ves.  494«  and  decree  confirmed  in  401. 

House  of  Lords,  8  vol.  Bro.  Pari.  M  Cousins  y.  Smith,  13  Ves.  542. 

Ca.  p.  161 .  edited  by  Tomlins.  Sharp  (ylCbarobers  andotbers  v.  Thomp- 

r.  Carter,  3  P.  Wms.  375.  son,  4  Bro.  C.  C.  434.    Redesd.  Tr. 

(p)  £ari  of  Suffolk  ▼.  Green,  1  PI.  162.  3d  Edit 

Atk.  449.    S.  C.    t  £q.  Abr.   79.  («)   Joy  v.  Campbell,  1   Sch.  ft 

Cbanncey  r.  Tahonrdin,  2  Atk.  393.  Lefr.  339.  affirmed  on  Rdiearinsr,  S 

(a)  Baker  v.    Pritchard,  2  Atk.  Sch.  &  Lefr.  140. 

3at.  (a)  Parkhnrst  r.  Lowtoo,  I  Merfv*. 

(r)  Sharp  r.  Carter,  3  P.  Wms.  391. 

375.  (6)  Redesd.  Tr.  PI.  194. 

(«)  HiDcks  r.  Neltfaorpe,  1  Vem. 
204. 
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it  appean  on  the  face  of  tbe  Bill  that  they  are  notcDtitled  to  sue 
in  tnat  character!  a  Demarrec  will  lie  (c). 

Where  an  Esecotor  does  not  appear  to  have  proved  tbe  Will 
of  his  Testator  (d),  or  appears  to  have  proved  it  in  an  improper 
or  insufficient  Court,  as  he  does  not  show  a  complete  Title 
to  sue  as  Executor,  a  Demurrer  will  hold  («)•  But  if  a  Plain- 
tiff shows  a  complete  Title,  though  a  litigated  one,  or  one  that 
maj  be  litigated,  as  that  of  an  Administrator,  where  a  Suit  is  de- 
pending to  revoke  tfie  administration,  or  of  an  Administrator 
where  there  may  be  another  personal  Representative,  a  De- 
murrer will  not  bold,  at  least  to  discovery*  And  where  a  doubt- 
ful Title  only  is  shown  it  is  sufficient  to  support  a  Bill  seeking 
the  assistance  of  the  Court  to  preserve  Property  in  dispute  pen- 
ding a  Litigation*  Therefore,  where  a  Suit  was  pending  in  an 
Ecclesiastical  Court  touching  the  Representation  to  a  Person 
deceased,  a  Denrarrer  of  one  of  the  Parties  to  that  Suit  who  bad 
pouessed  the  personal  Estate  of  the  deceased,  to  a  Bill  filed  by 
the  other  Party,  was  dismissed  (/)• 

3*  1{  dL  BiW  n9JktB  proper  Parties f  it  is  demurrable  (unless  the 
Bill  be  for  a  Discovery  merely)  and  such  Demurrer  need  not 
294*]  point  out  the  Parties  by  *name  ;  but  it  is  sufficient,  if  the 
objection  points  out  who  the  individuals  are,  by  some  descrip- 
tion, enabling  the  Plaintiff  to  make  them  Parties  (m). 

We  have  already  observed  upon  tbe  necessary  Parties  to 

Bills  H. 

If  a  Plaintiff  amends  his  Bill,  and  states  a  matter  arisen  subse^ 
quent  to  the  filing  of  the  Bill,  which  consequently  ought  to  be  tbe 
subject  of  a  Supplemental  Bill  or  a  Bill  of  Revivor,  a  Demurrer 
lies  (o)* 

If  a  Bill  be  brought  concerning  things  of  distinct  natures j 
against  several  Persons,  or  against  one  (p),  it  is  demurrable  (9) ; 
but  not  if  combination  is  charged^  unless  it  is  denied  by  the  An- 
swer (r)  ;  but  no  more  than  combination  should  be  answered, 
or  the  Answer  would  overrule  the  Demurrer  (s).  If  joint  and 
separate  demands  be  comprehended  in  one  Bill,  it  is  demurrable 
(Q ;  for  if  the  Court  were  to  allow  a  Plaintiff  to  demand  by  one 
Bill  several  matters  of  different  natures  against  several  Defend- 

(e)  Lloyd  v.  Loarine,  6  Ves.  773.  (q)  Berke  r.  Harris,  Harf,  337. 

(lORedeBd.  Tr.  PL  126,  but  the  M  PoweU  v.  Ardone,  1  Vem. 

authority  he  cites  is  not  to  the  point.  416,  confirmed  in  Lloyd  v.  Rattray, 

\e]  Redead.  Tr.  PI.  126.  3d  edit.  in  Exch.  19th  Nor  1788,  mentioned 

y  1  Redesd.  128.  3d  edit.  in  Mr.  Raithby's  note  to  the  case  in 

\m)  Attorney-General  v.  Jackson,  Vem.  ;  but  see  Coop  Tr.  PI.  p.  183, 

lives.  369;  and  see  Redesd.  Tr.  and  what  is  said  Anna*  in  Brookes  v. 

PL  146.    InPyley.P:fle,6Ve8.78l,  Lonl  V^hitworth  and  others,  1  Madd. 

the  Rule  was  not  considered  as  set-  Rep.  87. 

tied*  (s)  Hester  v.  Weston,  1  Vem.  463. 

(n)  Ante,  p.  173,  &c.  h)  Harrison  v.  Hognr,  2  Ves.  jun. 

WRede8d.Tr.PLl69,  323. 

( p)  Ward  V.  Duke  of  Nor^hnm- 
berland,  2  Arntr.  469. 
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ants,  it  would  tend  to  load  each  Defendant  with  an  unnecessary 
burthen  of  Costs,  by  swelling  the  Pleadings  with  the  state  of  the 
several  claims  of  the  other  Defendants,  with  which  he  has  no 
connexion  (u)«  Those  Cases  *where  unconnected  Par-  1*^95 
ties  have  joined  in  a  Suit,  are  where  there  has  been  one  common 
Interest  among  them  all,  centering  in  the  point  in  issue  in  the 
Caose  (x). 

If  an  Estate  is  sold  in  Lots  to  different  Persons,  a  Plaintiff 
cannot  include  them  all  in  one  Bill  for  a  specific  perfbrmance  ; 
there  must  be  a  distinct  Bill  upon  each  Contract  (y). 

A  Vicar  and  a  Parson  cannot  join  in  one  Suit  for  Tithes  (z). 
Demurrers  to  Secondary  Bills,  or  as  they  are  termed,  Bills 
not  original,  will  be  noticed,  when  we  treat  of  those  Bills. 

Pleas. 

A  Pl£a  must  be  signed  by  a  Counsel,  and  set  down  to  be  ar-* 
gued  within  eight  days  after  it  is  filed,  otherwise  it  is  considered 
aa  abandoned  (a),  and  the  Plaintiff  is  entitled  to  Costs.  It  is,  as 
will  be  seen,  sometimes  pot  in  upon  Oath,  and  sofnetimes  not. 

If  a  Flea  be  referred  for  Impertinence,  and  is  afterwards  set 
down  by  the  Plaintiff  for  Argument,  this  has  been  held  a  waver 
of  the  reference  for  impertinence,  notwithstanding  the  Defend- 
ant had  attended  the  Master  upon  it  (b). 

If  a  Defendant  submits  to  Answer^  be  cannot  afterwards  put 
in  a  Plea :  but  if  after  an  Answer,  the  Plaintiff  amends  his  Bill, 
the  Defendant  may,  it  ^seems,  notwithstanding  his  former  [*396 
Answer,  pot  in  a  Plea  to  the  amended  Bill  (c). 

If  a  Plea  either  to  part,  or  to  the  whole  of  the  Bill  is  replied 
to,  it  b  thereby  admitted  to  be  good  if  it  be  true ;  and  the  vali- 
dity of  the  Plea  (though  deficient  in  form  and  substance)  cannot 
be  controverted,  but  only  the  truth  of  it  (d),  as  to  which,  after  a 
Replication,  the  Parties  may  examine  Witness  and  go  to  an 
bearing  (e)«  It  the  Defendant  proves  what  he  has  pleaded,  the 
Bill  is  dismissed  with  Costs  {/).  If  the  truth  of  the  Plea  is  not 
supported,  and  it  extends  to  the  Discovery  sought  by  the  Bill, 
the  Court  will  order  the  Defendant  to  be  examined  on  Interro- 
gatories to  supply  the  defect  (g).  Even  after  the  Argument, 
and  allowance  of  a  Plea,  the  Plaintiff  maj,  by  filing  a  Replica- 
tion to  the  Plea,  oblige  the  Defendant  to  prove  its  truth  (A). 

(v)  RedeMl.  Tr.  PI.  147.  3d  £di-  ((2)  Harris  v.  lDg:ledew,  3P  Wros. 

tioB.  Hardr.  337.  95.  Farker  v.  BIytbmore,  Pre.   Cb. 

^x^2  AoBtr.  477.  68.  S.  C.  2  Eq.  Abr.  95,  in  Marr. 

(y;  Rayaer  v.  Julian,  2  Dick.  677.  (e)  Ord  y.   Hiiddlestone,  2  Dick. 

Brookes   t.    Lord    Whitworth  and  610. 

othen,  1  Madd.  Rep.  86.  (/)  3  P.  Wma.  95. 

(irl  GwiUiin,  472.  (^)  Brofrnsword   t.    Edwardf,  S 

(ajJoxdon  r,  Sawkins,  3  Bro.  C.  Vez.  347. 

C.  TO.  (h)  Turn.  &  Ven.  Prao.  1  Vol. 

(b^  Dixoo  V.  Olnios,  1  Cox,  412.  349 ;  andseeGilb,  Rep.  184.  Beamea 

(e)  Ritchie  ▼.  Aylifin,  15  Yes.  79.  on  Pleas,  317. 
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Where  the  Testator,  bad  pleaded  to  a  Bill,  and  died  before 
the  Plea  was  argued,  the  Executor  was  allowed  to  plead  de  no'- 
vo(t). 

A  Bill,  so  far  as  it  is  not  contradicted  by  the  Plea,  is  taken  to 
be  true  (k). 

An  Answer  overrules  a  Plea,  where  the  Defendant  states  by 
answer  the  same  things  be  insists  upon  in  his  Plea  (/)•  It  seems, 
397*]  however,  that  a  Defendant  may,  *in  support  of  a  Plea,  ioto- 
dnce  into  his  Answer  matter  in  respect  to  which  there  is  no 
charge  in  the  Bill ;  as  notice  of  a  Title,  or  Fraud ;  and  such 
Answer  will  not  overrule  the  Plea  ;  for  thereby  nothing  is  put  ia 
Issue  which  the  Plea  covers  and  prevents  being  put  in  Issue  (m). 

Pleas  must  be  good  inform  and  substance. 

If  the  Plaintiff  conceives  a  Plea  to  be  defective  in  form  or 
substance,  he  may  take  the  Judgment  of  the  Court  upon  its  de* 
ficiency. 

A  Plea  may  be  good  in  pare,  and  bad  in  part  (n),  and  in  this 
it  differs  from  a  Demurrer,.which  as  we  have  seen,  must  be 
good  for  the  whole,  or  void  for  the  whole  (o).  It  seems,  how* 
ever  that  two  Defences  offered  by  a  Plea,  cannot  be  separated 
and  one  only  allowed  (p) :  and  if  one  part  of  the.  Plea  be  incon* 
sistent  with  the  other,  it  will  be  overruled  (f  )• 

A  Plea  may  be  to  the  whole  Bill,  or  to  part  only.  If  a  Plea 
does  not  go  to  the  whole  Bill,  it  must  clearly  and  precisely  ex- 
press to  what  part  of  the  Bill  the  Defendant  pleads  (r) ;  and 
therefore  a  Plea  expressed  to  be  ^Uo  such  part  of  the  Bill  as 
are  not  answered,^'  without  mentioning  what  those  parts  are, 
has  been  overruled  as  too  general  (5),  for  in  such  case  the  Court 
could  not  know  what  the  Plea  covers  without  looking  into  the 
Bill  (t)  ;  but  if  the  exception  is  clearly  stated,  it  is  effectual  (ti)« 

298*]  *Upon  the  Argument  of  a  Plea,  it  may  either  be  aP 
lowed  simply,  or  the  benefit  of  it  may  be  saved  to  the  hearing, 
or  it  may  be  ordered  to  stand  for  an  Answer  (x). 

When  a  Plea  covers  too  much,  it  will  be  ordered  to  stand  for 
part,  and  be  overruled  as  to  part  (y),  or  will  be  ordered  to  stand 
for  an  Answer,  with  liberty  to  except  (z).    The  words  ^^with 

(i)MicklethwflLite  7.  Calverlj,  For.        (p)  Redemd.  Tr.  PL  S38. 
9.  (q)  4  Bro.  C.  C.  254. 

(k)  Plnnket  t.  Penson,  2  Atk.  51.        (r)2  Yes.  108. 

(q  ClanrichardT.  Bark,  Yin.  Abr.        M  3  Atk.  70.  Moseley,  40.  Be- 

Tit  Cbaiicery  (W.  A.)  2  Atk.   155.  deed.  Tr.  PL  238. 
GUb.  Chan.  242.  Ca.  1.  Blacket  ▼.        (Q  See  Salkeld  v.  Science,  2  Yez. 

LoDffluids,  1  Anstr.  14.  107.  3  Atk.   70.  Broom  v.  HoFBlejr, 

(m)  Gilb.  Cbao.  58,  59,  cit  Re-  Moselj,  40. 
desd.  Tr.  PL  241.  3d  edit.  (fi)  Howe  v.  Dappa,  I  Yes.  &  Bea. 

(n)  See  1  Dick.  249.    Nobkiaaen  514. 
T.  HastitM^s,  4  Bro.  C.  C.  254.  8  Yes.        (x)  Redesd.  Tr.  PL  243. 
403.  U  Yes.  70.  (y)  Dormer  v.  Fortescue.  2  Atk. 

(o)  lb.  Hnmns  v.  York  Buildinn  284. 
Company, 2  Atk.  44,  155, 284.3  Atk.        (z)  Jones  t.  Pengree,  6  Yes.  580. 
589.  I  Vcz.  205.  6  Bro.  P.  C.  575. 
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UierHf  to  txctpt^^  are  added  in  these  cases  to  prevent  the  es- 
tablisbing  it  as  a  good  Answer  (a),  as  it  otherwise  would  do  (6). 

A  DemiuTrer^  as  we  have  seen,  is  proper,  where  the  objection 
to  the  Bill  is  apparent  on  the  face  of  the  Bill ;  but  a  Plea  or 
Answer  must  be  resorted  to  where  an  objection  exists,  that  is 
not  apparent  on  the  face  of  the  Bill  (c).  A  Plea,  therefore,  must 
aver  facts  to  which  the  Plaintiff  majr  reply,  and  not  like  a  De- 
murrer rest  on  facts  in  the  Bill  (d). 

All  the  facts  necessary  to  render  the  Plea  a  complete  eqnita* 
ble  bar  to  the  Case  made  by  the  Bill,  so  far  as  the  Bill  extend?, 
must  be  clearly  and  distinctly  averred  (<),  so  that  the  Plaintiff 
may  take  issue  upon  it*  The  averment  sought  in  general  to  be 
positive.  In  some  cases,  however,  a  Defendant  has  been  per- 
mitted to  aver  according  to  the  best  of  his  knowledge  and  be- 
lief; as  that  an  Account  is  just  and  true ;  and  in  all  cases  of  ne* 
gative  Averments,  and  of  Averments  of  facts  not  within  the  im- 
mediate knowledge*  of  the  Defendant,  it  may  seem  im-  [*299 
proper  to  require  a  positive  assertion  (/)• 

The  Defence  proper  for  a  Plea  must  be  such  as  reduces  the 
Cause  to  a  particular  point  (g),  which  will  bar  the  Plaintiff's  de- 
mand, and  then  it  is  of  use,  because  by  having  the  Judgment  of 
the  Court  upon  that  point,  the  Parties  are  saved  the  expense  of 
an  examination  (A). 

A  Plea  does  not  deny  the  Equity,  but  brings  forward  a  fact,' 
or  a  series  of  circumstances,  forming,  in  their  combined  result, 
some  one  fact  which  displaces  the  Equity  (i).  Several  Deeds 
may  be  put  in  Issue  in  a  Plea,  if  they  draw  to  one  conclusion 
(Jc)  ;  but  the  use  of  a  Plea  being  to  save  («me,  expense^  and  vexa- 
UoHj  it  most  not  be  double — it  roust  not  contain  two  different 
and  distinct  points,  an  Answer  in  such  case  being  more  proper 
(/)•  It  has,  however,  been  recently  decided,  that  on  application, 
leave  may  be  given  to  plead  double ;  as,  for  instance,  1st,  that 
the  Testator  was  not  a  Trader  at  his  death ;  3dly,  that  the  Tes- 
tator's Will  did  not  charge  his  real  Estate  with  ttie  Payment  of 
bis  Debts  (ffi)« 

A  Plea,  good  as  to  the  re/te/*  prayed  by  the  Bill,  is  good  also 
to  the  discovery  (n)» 

(a)  Maitland  v.  Wilson,  3  Atk.  725. 3  Atk.  341.  2  Black.  Rep.  1028; 

814.  and  seeRowe  ▼.  Teed,  15  Ves.  376. 

(6)  Sellon  t.  Lewen,  3  P.  Wou.  {k)  Leonard  t.  Leonard,  1  Ball  & 

S39.  Beatty,  325. 

(c)  See  Redesd.  Tr.  PL  176,  7.  2d  (/]  Anon.  2  Eq.  Abr.  176 :  and  see 

Edition.  1  Atk.  54,  and  1  Brown.  C.  C.  404. 

id)  Ibid.  235.  3  Anstr.  738. 

(«}  Redesd.  Tr.  PI.  240.  3d  Edi-  (m)  Gibson  ▼.  Whitehead,  30  Jn* 

tioo.  ly  1819,  before  the  Vice  Chancellor, 

'  ^)  Redesd.  Tr.  PI.  240.  3d  Edit.  MS. 

i  Chapman  v.  Turner,  1  Atk.  54.  (n)  Sutton  v.  Earl  of  Scarborongfa, 

Anon,  2  Eq.  Abr.  76.  2  Yes.  71.  Hodle  y.  Healej,  1  Ves.  & 

[i)  Whitbread  ▼.    Brockhurst,   1  Bea.  539 ;  and  see  ante,  1  Vol.  215, 

Bro.  C.  C.  417,  418  ;  and  see  1  Atk.  &c. 
54,  and 2  Bro.  C.  C.  274. 1  P.  Wms. 
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300*1  *If  a  Bill  of  Revivor  be  filed  od  the  Marriage  of  the 
Plaintin,  a  Plea  to  this  Bill  may  be  filed,  stating  facts,  a  SeiiU" 
nmUf  for  instance,  which  renders  a  SvppUmentai  Bill  necessaiy 

A  Plea,  like  a  Demurrer,  is  introduced  by  a  protestation 
against  the  confession  of  the  truth  of  any  matter  contained  tn 
the  Bill*  For  the  purpose  of  determining  the  validity  of  the 
Plea,  the  Bill,  so  far  as  it  is  not  contradicted  by  the  Plea,  is,  as 
before  observed  taken  for  true,  and  the  protestation  has  -proba- 
bly been  used  to  prevent  the  same  conclusion  for  other  purpos- 
es. The  extent  of  the  Plea,  that  is,  whether  it  is  intended  to 
cover  the  whole  Bill,  or  a  part  of  it  only,  and  what  part  in  par- 
ticular, is  usually  stated  in  the  next  place,  and  tbts  as  before 
observed,  must  be  clearly  shown.  The  matter  relied  upon  as 
an  objection  to  the  Junsdiction  of  the  Court,  to  the  Person  of 
the  Plaintiff  or  Defendant,  or  in  bar  of  the  Suit,  generally  fol- 
lows, accompanied  by  such  Averments  as  are  necessary  to  sup- 
port it.  The  Plea  commonly  concludes  with  a  repetition  that 
the  matters  so  offered  are  rehed  upon  as  an  objection  or  bar  to 
the  Suit,  or  so  much  of  it  as  the  Plea  extends  to  ;  and  prays  the 
Judgment  of  the  Court,  whether  the  Defendant  ought  to  be 
compelled  further  to  answer  the  Bill,  or  such  part  as  is  thus 
pleaded  to*  If  the  Plea  is  accompanied  by  an  Answer  merelj 
to  support  it,  the  Answer  is  stated  to  be  made  for  that  purpose, 
not  waving  the  Plea*  If  the  Plea  is  to  part  of  a  Bill  only,  and 
there  is  an  Answer  to  the  rest,  it  is  expressed  to  he  an  Answer 
901*]  to  so  much  of  the  Bill  as  is  not  before  pleaded  to,  and  *i9 
preceded  by  the  same  protestation  against  a  waver  of  the  Plea 

Pitas  in  Equity  are  of  three  kinds,  and  are  either,  i*  A  Plea 
to  the  Jurisdiction  ;  ii*  A  Plea  to  the  Person ;  or  in*  A  Plea 
in  Bar  («). 

I*  A  Plea  to  the  Jurisdiction  must  show  that  the  Lands  lie, 
that  the  matters  were  transacted,  or  that  the  Party  lives  out  of 
the  Power  of  the  Court,  and  the  reach  of  its  Process,  (nUof  the 
ISngdom,  for  instance,  or  in  a  County  Palatine,  &c*  {t) ;  and 
though  the  Defendant  does  not  plead  to  the  Jurisdiction,  yet  if 
a  detect  of  Jurisdiction  appears  at  the  hearing,  the  Court  will 
no  more  make  a  Decree  than  where  a  plain  want  of  Equity  ap« 
peiirs  (u)* 

If,  however,  the  Chamberlain  of  Chester  files  a  Bill,  as  he  can- 
not be  Judge  in  propria  causa,  it  must  be  in  Chancery  (x)» 

(o)M6rewetherT.  MeUish,  13  Ves.  there  cited;    and  see  Gemrd  r. 

435.  Stanley,  Chan.  R^  $78.    Edgwortb 

(r)  Redead.  Tr.  PI.  24a  3d  Edi-  r.  Davie^,  1  Chan.  Caees,  40. 

tioD.  («)  Peao  v.  Lord  Baltimore,  1  Vea. 

(«]  I  Eq.  Abr.  37,  in  Marg.  Ord.  v.  441 ;  and  tee  Green  v.  Rutberfortb, 

Hnddleston,  2  Diok.  510.    16  Vin.  I  Ves.  470.  Sei.  vid.  Trdawny  v. 

Abr.  361.  Willismt,  2  Vein.  484. 

m  Ibid,  and  see  Badaad.  Tr.  PI.  Ix)  12  Co.  110. 
3d  Edit.  182.    Neb.  37,66.  Car.  60. 
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It  has  been  truly  observed,  that  a  Case  which  is  not  really 
such  as  will  give  a  Court  of  Equity  Jurisdiction,  cannot  easily 
be  so  disguis^  in  a  Bill,  as  to  avoid  a  Demurrer  (y),  and  ren- 
der a  Plea  necessary. 

If  there  is  a  particular  Jurisdiction,  but  the  Parties  to  litigate 
any  question  are  both  resident  within  the  Jurisdiction  of  the 
Court  of  Chancery,  a  Plea  to  the  Jurisdiction  does  not  lie  (r) ;  as 
upon  a  Bill  concerning*  a  Mortgage  of  the  Island  of  Sark^  [*302 
both  Mortgagor  and  Mortgagee  residing  in  England  (z)«  It 
aeesns,  indeed,  that  with  regard  to  any  Contract  made,  or  Equi- 
ty, between  Persons  in  this  Country,  respecting  Lands  in  a  for* 
eign  Country,  particularly  in  the  British  Dominions,  this  Court 
will  hold  the  same  Jurisdiction  as  if  they  were  situated  in  En- 
gland (a).     » 

Oa  a  Plea  to  the  Jurisdictum,  it  must  be  shown  what  other 
Cotirt  has  Jurisdiction  (b) ;  for  the  Court  of  Chancery  being  a 
superior  Court  of  general  Jurisdiction,  nothing  will  be  consid* 
ered  out  of  its  Jurisdiction  which  is  not  shown  to  be  so  (c) 

To  a  Bill  respecting  Chambers  belonging  to  a  Society  in  an 
Inn  of  Court,  a  Plea  that  the  Benchers  have  Jurisdiction  will 
hold  {d). 

A  Plea  of  Privilege  by  a  scholar  resident  at  an  Univenily 
may  be  pleaded,  and  like  most  Pleas  to  the  Jurisdiction  of  the 
Court  (e),  need  not  be  on  Oath  (/) ;  but  a  Plea  of  Pi  ivilege  by 
a  Defendant,  Foreign  Appoaer  in  the  Exchequer,  it  has  been 
held,  must  be  on  C^tb  (g). 

If  a  Suit  is  instituted  against  different  Persons,  some  of  whom 
have  Privilege,  and  some  not,  a  Plea  *will  not  hold  (A).  [*303 
Officers,  therefore  of  the  Exchequer  may  plead  their  Privilege 
of  being  sued  there,  but  not  if  one  of  the  Defendants  has  no 
such  Privilege  (t)« 

A  Plea  to  the  Jurisdiction  will  not  lie  to  a  Bill  merely  for  a 
Discovery ;  for  though  the  Court  may  not  have  Jurisdiction  to 
give  Relief,  it  may  yet  entertain  a  Bill  for  a  Discovery  in  aid 

(y)  RedflKl*  Tr.  PL  181.  662.  1  Yes.  78,  464.  8  Bro.  C.  C. 

Im}  See  12  Co.   116.    Dyer,  202,  240. 
716;  and  Cartwrigbt    v.  Pettns,  2       [c]  Redesd.  Tr.  PI*  183,  who  cites 

Cban.  Cas.  214.    Brooks  t.  OIi?er,  I  Yes.   204.  See   also  Beames   on 

AmbL  406.  White  v.  Hall,  12  Yes.  Pleas,  9. 
318.  (d)  2  Bro.  C.  C.  240. 

Iz)  Bedesd.  Tr.  PI.  184,  who  cites       (4  Order  in  Chan.  96. 
1  Vee.  204.  4  Inst  213;  and  see  2       U)  Pratt  ▼.  Taylor,  1  Cb.  Cas. 

Vem.  494.  237.  S.  P.  ibid.  258.    This  subject  is 

ia)  Lord  Cranstown  t.  Johnston,  much  and  learnedly  considered  in  2 

3  vee.  182,  3,  and  the  Cases  there  Yol.  of  Life  of  Sir  Leol.  Jenkins, 

■Motioned.  655  ;  and  see  2  Yentr.  362. 

(6)  1  Vem.  69.  Earl  of  Derby  v.       {g)  Gibson  v.  V^hiUcrc,  2  Ycm. 

IMm  of  Atbol,  1  Yes.  203 ;  and  see  83. 
t  Vee.  jnn.  388.  Nabob  of  CamaUc       (h)  Redesd.  Tr.  PI.  240. 
T.  East  India  Company,  2  Yes.  jun.       (i)  Fanshaw  ▼.  Fanshaw^  1  Yern. 

371,  and  S.  C.  3  Bro.  C.  C.  301.  24t>.  Hatton,  59. 
Strode  V.  Litae,  1  Yern.  58.  3  Atk- 
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0C  the  Court  which  gu^  give  Relief,  if  Ae  faoie  DiaeoTerjr  ctn- 
not  he  theve  obtained  ;  as  if  the  Juriadictioii  be  in  the  Kiagaad 
CevBcilf  where  the  Defendant  is  aot  compellable  to  answer  up* 
on  Oath  {k). 

To  an  Ia£wmatioo,  a  Plea  may  be  pnt  in  that  a  Visitor  capa- 
Ub  of  doing  cooiplete  justice  has  Jurisdiction  to  decide  the  mat* 
ten  in  question  (/)• 

II.  A  Pica  to  the  Persmt  must  show  that  the  Party  is  dtsa* 
bled  to  sae,  and  is  ifi  the  nature  of  a  Plea  of  Abatement  at 
Law  {m)p 

A  Pka  of  OiitUwrg  is  good  so  long  as  the  Outlawry  remains 
in  &rce,  unless  the  PJaintiflTsue  in  aulrt  droit,  as  Executor  cv 
Administtalor  (n),  or  asprocAetn  Amy  (0),  or  is  merely  named  a« 
Relator  in  an  Information,  and  does  not'tberein  sustain  the  char- 
aeter  of  Plaintiff  (;i),  or  the  Outlawry  took  place  in  an  Action 
S04*]  in  regaid  to  the  same  duty,  or  *thing  for  which  Relief  ia 
sought  by  the  Bill  (f ).  Outlawry  in  Cluster  or  Durham  can- 
not be  pleaded  to  a  Suit  in  the  Courts  of  fVestmimter  (r),  but  if 
10  LaneaHer^  it  seeme  it  may  («)• 

This  Plea,  it  has  been  held,  must  be  put  in  on  Oo(A  {i) ;  but 
the  majority  of  the  Decisions  seem  to  the  contrary  (ti)«  The 
Outlawry  must  be  pleaded  $ubpede  sigilli  (x). 

lathe  £xeA<ftt<r,  a  Plea  of  Outlawry  roust  be  set  down  b^ 
the  Defendant ;  but  the  practice  of  the.  Court  of  Ctiancery  is 
diflbrent  (y). 

So,  a  Defendant  may  plead  tluit  the  Plaintiff  has  been  attaint" 
^  in  a  Pfssfliunire  of  treason  or  felony  (z),  or  of  an  ^ence 
faJnieh  ofx$9iom  a  Forfeiture^  as  Manslauf^ter ;  but  a  Plea  to  the 
Penon,  in  respect  of  a  cbuTiction  for  a  capital  offence,  is  judged 
of  with  equal  strictness  as  if  it  were  a  Plea  at  Common  Law 
(a).  A  Person  attainted  cannot  be  heard  as  a  Suitor  in  a  ConrI 
of  Justice  in  prosecution  of  a  Civil  Right,  but  only  for  the  mere 
purpeae  of  reversing  the  Attainder  (b). 

A  Plea  of  Ihe  Plaintiff's  conviction  for  a  Felony,  to  a  Bill 
by  a  Residuary  Legatee  for  an  Account,  the  Testatrix  having 
305*]  died  aliter   the  Conviction,   but   before    ^sentence   of 

[k\  Redead.  Tr.  PI.  189.  [9)  Fisher  v.  Batten,  I  Ventr.  I5S. 

(ri  3  Atk.  66«.  I  Ves.  18, 404, 474,  U)  Parrot  f.  Bowdco,  1  Vern,  37. 

tilted  in  Redesd.  Tr.  P|.  184,  (ti)  See  Pratt  f.  Taylor,  1  Cb.  Cas, 

Im)  IS  Yea.  437.  237.  S.  P.  258,  and  Took  ▼.  Took,  S 

(«)  KUligrew  T.  Kifli^w,  1  Vera.  Vem.  198.  Bacon's  Tracts,  SSa — 

184.  Masters  v.  Bruet,2Freein.  143;  aD4 

to)  Coop.  Tr.  Pt.  944.  see  Ord  in  Ch.  Beames'  Edit.  175. 

rp)  Kedesd.  Tr.  PI.  185.  3d  Edit.  [x)   Attorney-General   t.  Heath, 

aadDote  {J>^  The  Case  of  Attorney-  Prec.  Ch.  13. 

General  V.  Heatii,  Prec.  Chan.  13,  (y)  Chapman   y.    LansdoYrn,    S 

is,  hovrerer,  strong  to  show,  that  a  Anstr.  6&4. 

Relator  interested  in  the  Information  tz)  Redesd.  Tr.  Pi.  185. 

is  liable  to  a  Plea  pf  Ondairry.  la)  Bojrk  y.  Browne,  2  Atk.  39d. 

{q)  PlnlUps  y.  Gibbons.  18  Te9.  m  See  £x  parte  BoUock,  14  Ves. 

(r)  Co^  Litt.  ]28>r. 
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Trtnsportafioii  completed,  irag  all^ireA,  ffioflgh  put  in  wtfhmit 
Oatk  (c). 

A  DefendMt  may  ako  pl«tclf  that  ike  PMniiff  i$  f9(^t  H^ 
Pergcn  Ke  preUnds  to  fre,  or  has  no  fight  to  tkt  character  hi  m* 
sfmme$  (iQ. 

It,  for  iiiitancer  a  Ptaintiff  saes  aft  Heir  or  AMMMtMr^  it 
iflay  ke  pleaded  Aat  be  i»  n(yt  Heir  (<),  or  AdminiirtfaMr  (/),  #t 
that  tbe  npposed  Inteatate  is  alive  {g). 

If  a  Bill  it  filed  in  the  name  of  any  Pe^im  i»c9iiaMe  &t  kih' 
stitutfDg  ft  Suit  alofw,  as  by  an  Infani  (A),  matrit4  Womm  (t),  or 
an  Uiot  or  Ltmoftc,  feand  such  by  iaqy^kion  (k\  the  DefetfdMt 
rimy  plead  the  lakncy,  the  Coverdure,  or  Ibe  incfeitsitfiotf  ef 
Ufotcy  or  Lunacy,  in  abatement  of  tfce  Si«H  (^.  tf  the  iifa- 
bility  in  these  cases  appears  on  the  face  of  the  Billy  a  ItaMRfT^ 
rer  is  proper ;  if  not,  a  Plea  mast  be  feMrted  to. 

So,  the  Banknwtty  of  the  Phiaffff  (m),  oran  Asstgntneiit  tni^er 
the  hisohrefit  Debtor^s  Act,may  be  pleaded,  if  the  Mb^eet  maKer 
of  the  Suit  arose  ^before  the  Bankruptey,  or  Assignment  [*9M» 
n).  A  Plea  of  the  Plaintiff's  Bankruptcy  mavC  be  apon  Oaitb 
V),  and  mast  arer  distinctly,  and  in  sacccsmon,  the  hi^  xtpcftk 
wMefa  the  Banbraptcy  rested  ;  it  is  not  sufficient  merely  to  state 
that  the  PUintifl  was  duly  found  a  Bankrupt  under  the  Commis- 
afcan  (/')• 

However  the  Law  may  eriginally  have  stead,  it  is  n<y«r  settted 
that  mken  t)iind9  are  entitled  la  institate  Suits  itk  the  Hingf^s 
Caarts  fov*  tbe  Recovery  of  tbeir  rights  (q).  A  foreign  S#re- 
reign,  aeknowledged  by  tbe  Groternment  of  this  Country,  toaf 
file  a  BiH  here(r). 

A  Plea,  therefore,  that  tbe  Plaintiff  was  an  Alien  bora,  and  an 
AUen  fnjliel,  is  not  effectaal  to  a  Bill  for  a  personal  demand  (s)  f 
but  the  Plea  of  Alienage  to  be  effective  must  a^er  tha^  tbe 

(c) *  V.  Davies,  19  Vat.  81.  Madd.  Bap.  423,  ooafin&ed^oa  Sffieal 

(^  See  Wyatt's  PracU  Reg.  376.  by  the  Lord  Chancellor. 

(ej  EiDDersIey  r.  Simpson,  For;  (n)  1  Anstr.  10 1« 

Bep.  85 ;  see  this  dootnae  coasider-  (o)  2  Cox,  44. 

edante,lTQl.  p.  900,  in  note  (y,)  (p)Carletonr.  Iieigiitea,3'llirir. 

wharo  Uie Casesare referred  to.  667. 

(/)  t^n  V.  Fletcher,  1  Vern«  {q)  Daughbigny  y.  Davallon,  2 

4*^  Anst.  462. 

(g)  CM   v.  Wilkinson,  Foresfs  (r)  City  of  Bemer.  Bto&of  fia^ 

Rkep.  90.  8.  €.  alluded  to  under  the  land,  9  Ves.  347.    Bolder  r.  Bknk  df 

aattto  of  Ord  r.  Haddlestone,  B«-  England,   10  Yes    352.    Doldbr  r. 

dbsd.  Tr.  Pi.  2ff  edit.  Lond  (f  nntingfield,  11  ^es.  283.    t 

plj  Otter  r.  Jenoey,  3  Cba.  Rep^  Yez.  373.  N^albob  of  CatnatleY.  Cast 

51.  S.  C.  Nds.  44.  India   Company,  1  Ves.  Hm.  371  ; 

(t)  Coop.  Tr.  Fl.  24, 163.  these  Cases  overrvfe  ttte  doilM  ex> 

fil)Kidler  r.  Ridier,  I  Ed.  Cas.  pressed  in  Barclay  ?•  Rnasail,  3  Vei. 

Abr.  279.  431. 

fl)  Redesff.  Tr  Pll  1^,  who  oites^  (fl  RanitAtisBenseat  r.  IKutev  1 

Pract.  Bar.  266;  andsee  Boaaer  r.  Atk.  50.    If  the  demand  be  of  liW, 

TwaitaBrTmiiir,  1^.*  or  of  a  mixed  natans^  aTyXand  and 

(m)  Redead.  Tr.  PI.  190.  2d^  afi»  money,  it  seems  a  Flea  df  /fileaafe 

Hon,    BbiMB  f.  SelbaiaBS,  ^  ^es.  wbula  hdld.    See  Beaifltt  ea  Plem 

TT;  bat  see  Loimdes  r.  Taylor,  1  114. 
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Plaintiff  is  an  Alien  Enemy  (t) ;  and  such  a  plea  wilt  hold  to  a 
Bill  of  Discovery  only,  as  well  as  to  Bills  praying  relief  (u)* 
Bat  an  Alien,  tboagh  in  amity,  cannot  site  in  respect  of  Loruf, 
or  even  in  respect  of  a  demand  of  a  mixed  nature,  partly  real 
and  partly  personal  (x).  If  the  Subject  of  a  neutral  Coantrj 
resides  in  an  Enemy's  Country,  and  carries  on  a  Trade  there,  he 
307*]  is  an  enemy  "^Merchantyand  a  Plea  of  Alien  Enemy  holds 
(y)  ;  and  if  a  Consul^  or  a  Person  having  even  higher  privileges, 
residing  in  an  Enemy's  Country,  embarks  in  mercantile  transac- 
tions, his  individual  character  is  not  merged  in  his  national  char- 
acter, which  cannot  protect  him  from  the  consequences  of  those 
transactions ;  and  it  is  the  habit  not  only  of  this  Country,  hmt  of 
others,  to  confiscate,  as  Enemy's  Property,  the  Goodb  of  such 
Persons  (2). 

If  an  Alien  Enemy  is  resident  here  by  the  ptrmistwn  of  the 
Government^  the  Plea  cannot,  it  seems,  be  sustained  (a). 

The  Defendant  may  also  plead  that  the  Plaintiff  is  excwnmu" 
nicated ;  a  fact,  which  must  be  certified  by  the  Ordinary,  eub 
sigillo  :  and  the  Plea  holds,  though  the  Plaintiff  sues  in  metre 
droits  as  Executor,  or  Administrator.  This  Plea,  like  Ibe  Plea 
of  OutlaWt^y  ceases  to  be  a  bar  when  the  disability  is  removed 
(i).     It  IS  not  put  in  upon  Oath  (c). 

III.  P/ea«  tn  £ar  are  either  to  the  Relief  prayed,  or  to  the 
Discovery.  When  the  Defendant  pleads  in  bar,  the  Plaintiff 
must  either  set  down  the  Plea  to  be  ai^ued  if  he  thinks  it  not 
good  in  Law ;  or,  if  be  thinks  it  good,  but  denies  the  fact  plead- 
ed, he  must  reply  to  it,  and  put  the  facts  of  the  Plea  in  issue  3 
by  replying,  he  thereby  admits  the  Plea  to  be  good  i& 
308*]  *point  of  Law,  supposing  it  to  be  true  (d)*  Pleas  in  bar 
to /2€/ie/ will  first  be  considered  ;  they  are,  1.  An  Act  of  Par- 
liament ;  3.  A  Matter  of  Record  ;  3.  Matters  in  Pais. 

1.  Any  Statute^  public  or  private  (e),  which  is  a  bar  to  the 
Plaintiff's  demands,  may  be  pleaded,  with  the  Averments  neces- 
sary to  bring  the  case  of  the  Defendant  within  the  Statute,  and 
to  avoid  an  Equity  which  may  be  set  up  against  the  Bar  created 
by  the  Statute  (/). 

A  Plea  of  the  Statute  S2  Hen.  8,  c.  9,  against  selling  pre- 

(<)  Bark  y.  Brown,  2  Atk.  397.  Lubeville  v.  PhUlips,  2  New.  Bep. 

See  the  Form  of  such  a  Plea,  2  Ves.  97.    O'Mealy  v.   WUsoii,   l  Camp. 

&  Bea.  324.  482.    These  are  Cases  at  Law,  but 

(ti)    Dau^hbigny  v.   DavaUoD,   2  the  doctrine  of  Courts  of  Law  and 

Anstr.  462 ;  but  see  a  Decision  con-  in  Equity  is  the  same  in  these  Casea. 
tra   in  Exchequer,    noticed  in  Al-        (6)  Redesd.  Tr.  PI.  186,  7. 2d  edi- 

brecht  r.  Sussman,  2  Ves.  &  Bea.  tion. 
324,  326, 328.  (c)  Beames  on  Pleas,  p.  109,  and 

(x)  Co.  Litt.  29b.  the  Authorities  there  cited. 

[y)  Albrecht  w.  Soasman,  2  Ves.  &       {d)  See  Anon.  1  Seij.  Wilson's 

Bea.  323.  Rep.  82. 

M  Ibid.  p.  328.  {e)  Brown  y.  Hammond,  2  Ch. 

(a)  SparenbuiiB^h  y.  Bannatyne,  1  Cas.  249. 
Bos-    &  PuU.   163.    O'ConneU    y.       If)  Redesd*  Tr.  PI.  214. 2d  edit 
Heate,  3  Bos.   k  Pull.  113.    De 
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tensed  or  controverted  Titles,  with  an  Averment  that  the  De- 
fendant ^^  had  not  been  in  Possesion  within  a  year  before  the 
Lease  or  Mortage  alleged  by  the  Bill  to  have  been  made,''  has 
been  holden  good  {g) ;  but  the  Plea  must  be  on  Oath,  nor  is 
Ihe  necessity  ior  this  waved  by  the  Plainti£Ps  setting  down  the 

Plea  (k). 

A  Defendant  may  plead  in  bar  to  a  Bill  by  a  Lessee  of  the 
Parson,  for  the  Discovery  of  Tithes,  the  Stat.  1 3  Eliz.  3~  30,  s. 
1,  asainst  J^an-residence  (t). 

The  Statute  of  Limitatityns  (k)  may  in  many  cases  be  pleaded 
in  an  equitable  demand ;  for  though  the  words  of  it  do  not  ap- 
ply 10  equitable  demands,  yet  Equity  adopts  it,  or  at  least,  takes 
the  same  limitation  *in  cases  that  are  analogous  to  those  *[309 
ID  which  it  applies  at  Law  (/) ;  but  no  advantage  can  be  taken 
of  the  Statute  unless  it  is  pleaded,  or  insisted  upon  by  the  An- 
swer (m). 

If  the  Bill  charges  a  Fraud,  and  that  the  Fraud  was  not  dis- 
covered until  within  six  years  before  filing  the  Plea,  the  Statute 
is  not  a  good  Plea,  unless  the  Defendant  denies  the  Fraud,  or 
avers  that  the  Fraud,  if  any,  was  discovered  within  six  years  be- 
fore the  filing  of  the  Bill  (n). 

There  is  no  Statute  of  Limitations  to  bar  a  legal  Rent-charge. 
In  Equity,  therefore,  such  a  Bar  is  never  permitted  (o).  But 
from  length  of  time  presumptions  may  be  raised  which  may  ex- 
clude the  demand,  after  long  acquiescence  ;  but  not  where  all 
presumption  of  Release  or  Payment  is  excluded  (p).  The  Stat- 
ute of  Hen.  8,  concerns  only  Customary  Rents  between  Lord 
and  Tenant  (q). 

In  a  Case  where  the  Testator  died  in  1786,  and  the  Probate  of 
his  Will  was  not  taken  out  till  I  b02,  the  Executor  was  allowed 
to  plead  the  Statute  of  Limitations  to  a  Bill  by  a  Creditor  filed 
in  1803,  because  the  Defendant  had  possessed  the  personal  Es- 
tate in  1 793,  and  therefore  might  have  been  sued  as  Executor 
de  son  tort  (r). 

It  has  been  held,  that  a  Bill  depending  six  years  *in  [*310 
Chancery  is  not  sufficient  to  take  the  Debt  out  of  the  Statute  of 
Limitations  (p)  ;  and  so  it  is  where  the  Bill  is  dismissed  {q)  ; 
bet  if  a  Party  is  stayed  by  Injunction,  it  is  otherwise  (r). 

(j^)  Hitchins  v.  Lander,  Coop.  34,  (n)  Redesd.  Tr.  PI.  218.  2d  edit, 

where  the  form  of  the  Plea  is  riven ;  and  3  P.  Wms.  309.  2  Atk.  395. 

and  see  WaU  v.  Stubbs,  1  IVIadd.Rep.  Gilb.  Cb.  61.  3  Bro.  P.  C.  305,  tbera 

80.  cited ;  and  see  ante,  1  vol.  257. 

(A)  Wall  V.  Stubbs,  2  Ves.  &  Bea.  (o)  10  Ves.  467 ;  and  see  Collins  ▼• 

354.  GoodbaU,  2  Vera.  235. 

(t)  QaHter  y.  Mussendine,  Gilb.  (p)   Stackboose  y.   Baraston,  10 

£q.228.    TbeLaw  as  to  Non-resi-  Yes.  469. 

rence  hath  since  the  time  of  Eliza-  (q)  2  Vera.  236. 

beth   been  mnch   altered,  but  the  (rj  Webster  y.  Webster,  MS.  SL  C 

saiae  principle  of  Pleading  applies.  10  Yes.  93. 

(k\  21  Jac.  1  c.  16.  (p)  Anon.  2  Atk.  1.  Contra  AnmK 

(i)  Stackhouse  y.    Baraston,    10  1  Vera.  73. 

Ves.  466, 7, 2  Bnr.  961.  la)  Anon.  2  Chan.  Cas.  217. 


(m)  Prinoe  y.  Hey  lin,  1  Atk.  493.         (r)  Ibid. 
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We  have  already  touched  apon  the  Cases  in  which  the  Stat- 
ute of  Limitations  is  a  bar.  It  caoDot,  in  most  instances^  be 
pleaded  in  bar  of  an  Accoont  (5) ;  nor  is  it  pleadable  to  a  Bttt 
for  an  Aecount  of  the  arrears  of  an  Annuity  or  Ltgacy  (<),  or 
where  money  is  lent  or  delivered  in  Truti  {u)* 

The  Statute  of  Limitations  ma?  be  pleaaed  to  a  Bill  brought 
to  redeem,  if  the  Mortgagee  hath  been  in  possession  tweiitj 
yeajs  (oc) ;  or  it  may  be  Detmirred  to^  where  the  objectiQW  aip- 
pears  on  the  face  of  the  Bill  (y). 

If  a  Bill  states  facts  amounting  to  the  acknoioledgement  of  a 
Debt  within  the  six  years,  a  mere  Plea  of  the  Statute  is  insuffi- 
cient (z) ;  and  the  charges  in  the  Bill  of  such  acknowledgeineot 
must  be  answered  ;  but  whether  by  way  of  arersnpetit  m  the 
Plea,  as  well  as  in  the  Answer,  has  been  doubted  (a)Kr  In  ser- 
Sl  I*]  eral  *case&  it  was  held,  that  to  take  a  Caae  out  of  the  S4at* 
ute  there  must  not  only  be  an  admission  of  the  Debt,  but  mat 
express  Promise  to  pay  (6)  ;  but  the  more  modern  Decisions 
seem  to  have  overruled  that  doctrine  (c). 

It  has  been  holdea,  that  the  Statute  of  LimitatioM,  though 
pleadable  to  the  Debt,  is  not  as  to  a  discovery,  when  the  Dtht 
mas  due  {d) ;  but  this  doctrine  may  be  doubted  (e)« 

If  an  Executor,  or  Administrator,  or  a  Trustee  for  an  Inlbnt, 
neglect  to  sue  witUn  six  years,  the  Statute  of  Ltmitatiaiis  biada: 

(A 

A  Corporation  is  entitled  to  the  benefit  of  the  Statute  of  Limi* 
tations  in  the  same  manner  as  private  Persons  (g). 

To  a  Bill,  on  an  equitable  Title  to  pre9ei>t  to  a  Living,  seek- 
ing to  compel  the  Defendant  to  resign,  plenarty  for  six  months 
before  the  Bill  was  filed  may  be  pleaded  in  bar ;  the  Statute  of 

{a\  AaoD.  2  Fiwem.  23 ;  see  aote^  aad  aa  Answer.    See  on  this  sabjeot 

1  vol.  p  98,  9.  Adoo.  3  Atk.  7a 

(I)  Higgins  V.   Crawford,  2  Ves.  (6]  See  what  is  said  in  Lacon  v. 

JQft.  572.   Parker  r.  Ash,   I  Vorn.  Brig^gs,  3  Atk.  107. 

257.    AnoD.  2  Freetn.  22.  Smalhnan  (c)  Yea  r.  Fouraker,2Bvr.  109§; 

y.  LofdHamtltoo,  2  Atk.  71.  Gowp.    548,  and  the  mcent  C«e8 

(u)  Warner  r.  Condait,  East.  6  G.  mentioned  in  the  argument  of  Bail- 

2.  1733.  MS. ;  and  see  Heath  v.  Hen-  lie  y.  Sibbald,  15  Ves.  185. 

lev*,  1  Chao.  Gas.  20,  and  Sheldon  t.  {d)  Mackworth  r.  Gltflois  9  Mkm^ 

WOdman,   ibid.  p.     2$.    Milnes  t.  51. 

Gowley,  4  Price,  103.  (e)  In  Baillie  y.  Sibbald,  the  Lord 

(x)  Redesd.  Tr.  PI-  213.  2d  edit  Ghaocellor    according  to  mv  MS* 

who  ciles  3  Atk.  225,  6,  and  the  an-  note,  expressed  a  doobt  whetnev  the 

thorities  there    referred   to.      See  Statute  of    Limitations    could    be 

Btevritt  v.  Thomas,  2  Ves.  jun.  669^,  dheaded  to  a  mere  Bill  of  Discorerf. 

where  a  Plea  was  allowed  adfler  forty  The  same  Gaae  is  reported  in  i&  Ves. 

years  pessessioB.                    ^  185,  but  no  notice  is  Ibcre  taken  of 


(y)  Kedesd.  Ty.  PI.  213.  2d  edit. ;  that  doubt.  See   Sutton  r.  Earl  of 

and  see  ante,  I  vel.  p»  519,  520.  Scarborough,  9  Ves.  71,  notfoed  and. 

[z\  Baillie  t.  Sibbald,  15  Ves.  185.  animadrerted  m)on,  Redesd.  Tr.  Vt. 

S.  Cf.  MS.  218  ;  and  see  Eari  of  Bredalbaine  r. 

(oYBaylBf  r.  Adans,  6  Ves.  686.  Earl  Caithness,  Dom.  Pnoc.  1721. 

In  Kedesd.  Tr  PI.  219,  3d  editSoD,  H  .(/I^Tch  r.  East  India  Compas^r, 

is  W9Ut  tbere  must  be  an  Arennent  3  P.  Wms.  309. 
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lf€$imimUr  tie  Second  (A)  being  confidered,  for  this  parpose, 
as  a  Statute  of  Limitatioa  in  bar  of  an  equitable,  as  well  as,  a 
legal  riglil*  But  if  a  qvare  tmpedii  is  brotigbt  before  *tbe  [*[3 1 2 
six  months  are  expired,  though  the  Bill  is  filed  after,  it  maj  be 
in  some  cases  a  ground  for  the  Court  to  interfere  (t),  and,  conse- 
^ftienttf,  pUrmrtg  would  not  in  such  Cases  be  pleadable  in  bar 
(A).  It  seeiM,  however,  doubtful,  if  a  Plea  of  Plenaity  will 
hold  to  a  Bill  seeking  possession  of  a  Donative  Living  (/)• 

A  Plea  of  the  StattUe  of  Frauds  (m)  i|i  answer  to  a  Bilj  for  the 
Mecific  Perforraance  of  an  Agreement,  will  bold,  and  hath  be* 
lore  been  adverted  to  (n).  But  this  Plea,  with  an  Averment  of 
no  Agreement  in  Writing,  but  silent  in  respect  of  collateral  cir- 
camstances  charged  as  Evidence  of  it,  ban  been  overruled  (o). 

This  Statute  maj  also  be  pleaded  to  a  Bill  for  the  discovery 
and  execution  of  a  Trust,  with  an  Xverment  that  there  was  no 
declaration  of  the  Trust  in  Writing  (;»),  unless  it  be  a  secret 
Trust,  in  fraud  of  an  Act  of  Parliament  {q). 

3.  A  final  Decree  (r)  signed  and  enrolled  («),  or  an  Order  of 
the  Court,  may  be  pleaded,  by  which  the  rights  of  the  Plaintiffs 
in  that  Bill,  or  of  those  under  whom  they  claim,  have  already 
been  conclusively  determined* 

So,  a  Decree  or  Order  dismissing  a  former  Bill  for  the  same 
matter  may  be  pleaded  in  bar,  to  a  new  Bill,  *if  the  Dis-  [*31 3 
mission  was  upon  the  hearing,  and  was  not  in  terms  directed  to 
be  without  prejudice  (ti). 

If  a  Decree  of  Dismission  of  a  former  Cause  for  the  same 
Matters  be  pleaded  in  bar,  the  Plaintiff  may  apply  for  a  Refer- 
ence to  the  Master  to  state  whether  there  is  such  a  Decree,  but 
if  without  such  a  Reference  he  sets  down  his  Cause,  it  is  a  waver 
of  the  Reference,  and  the  Court  will  determine  it  (x). 

If  however,  a  Cause  is  not  heard  on  the  merits,  and  the  cir- 
comstances  discussed,  but  is  dismissed  on  the  hearing  for  want 
of  the  Plaintiff's  Appearance,  such  Decree,  it  seems,  coald  not 
be  pleaded  (y)  ;  for  such  dismission  is  not  res  judicata,  an  abso- 
kte  determination  of  the  Court  that  the  Plaintiff  had  no  Title 
(z) ;  and  though  a  Bill  be  dismissed  on  the  merits,  yet  if  by  the 
Plaintiff's  gaining  the  legal  Estate  the  Defendant  is  compelled  to 

W  13Edw.  1.  c.  5.  (#)  That  it  rouat  be  enrolled  to  be 

(I)  Gardiner  y .  Griftth,  9  P.  Wms.  pleadable^  see  Anon.  3  Atk.  68S,  809. 

4M.  3  Atk.  650.  Kinaey  v.  Kimey,  2  Vee.   577  ;  but 

{k)  Redeid.  Tr.  PI.  m.  see  PrettTman  r.  Prettyman,  1  Yeni. 

{i)  Matter  v.  Chaurel,  Cleik,  and  310.    A  Decree,  thourh  not  signed 

^m,  I  IMferir.  475.  and  enrolled,  may  be  insisted  on  by 

r»s)  «9  Car.  2  c.  3.  way  of  Answer,  5  Ves.  5T7. 

fn)  Ante,  1  toI.  888.  (u)  Redesd.  Tr.  PL  IW,  and  the 

(e)  Bram  r  Harris,  t  Yes.  &Bea.  Cases  there  cited. 

asi ;  and  see  Jones  ▼.  DaWs,  16  Ves.  Cx)  Morgan  ▼.  Morgan,  1  Atk*  53. 

L  (y)  Picket  v.  Loggon,  14  Vet.  MB. 

»tAtk.  rsS.  («)  Brandlrn  V.  Ord,  I  Atk.  571; 

Iq)  See  aate,  I  vol.  37t,  &c.  and  see  Redesd.  Tr.  PI.  194,  nha 

^r)  Sec  «  Vez.  450.  citet !  Vem.  310.  I  BnN  P.  C,  fBI- 
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file  an  oiieiDttl  Bill  as  Plaintiff,  the  Decree  of  Dismission  cannot 
be  pleaded  (a). 

A  Decree  in  a  former  Suit  cannot  be  pleaded  to  a  Bill  for  the 
Tithes  of  a  subsequent  year  (6). 

A  Plea  of  a  former  Decree  for  the  payment  of  Tithes,  where 
a  Modus  and  the  Lands  alleged  to  be  covered  by  it  were  imper- 
fectly stated,  so  that  the  Court  could  not  direct  an  Issue,  was 
held  not  to  be  a  bar  to  a  Bill  brought  to  establish  the  Modas 
(c). 

314*]  In  support  of  a  Plea  of  ^  former  Decree  it  is  ^necessary 
to  set  forth  so  much  of  the  first  Bill  and  Answer  as  will  show  the 
same  point  was  then  in  issue  (cQ. 

A  Plea  of  a  Sentence  in  the  Ecclesiastical  Court*  exdirecto^  m 
a  matter  properly  cognizable  there,  appears  to  be  conclusive, 
where  the  same  matter  comes  in  question  collaterally  in  a  Court 
of  Equity  (f). 

A  Judgment  in  a  Court  of  ordinary  Jurisdiction  which  has  fi- 
nally determined  in  the  Rights  of  the  Parties,  may,  in  general, 
be  pleaded  in  bar  of  a  Suit  in  Equity  (/) ;  and  a  sentence  of  a 
foreign  Court  having  Jurisdiction,  may  be  used  as  a  Defence  by 
way  of  Plea  (f) ;  but  a  Plea  of  a  foreign  Sentence  in  a  Comtim- 
sary  Court  in  France,  relating  to  the  same  matters  for  which  the 
Bill  was  brought  here,  was  overruled,  that  Court  not  having  Ju- 
risdiction to  determine  Rights  of  the  Parties  (A). 

If  there  is  any  chaise  of  rraud,  or  other  circumstances  shown 
as  ground  for  relief,  the  Decree,  Judgment  (i),  or  Sentence,  can- 
not be  pleaded,  unless  the  Fraud,  or  other  circumstance,  in  the 
Decree,  Judgment,  or  Sentence  sought  to  be  impeached,  be 
denied  by  Averment  in  the  Plea,  and  thus  put  in  issue  by  the 
Plea,  and  the  Plea  supported  by  a  full  Answer  to  the  charge  in 
the  Bill  {k). 

315*]  *A  Plea  of  a  former  Suit  depending  in  the  same,  or 
another  Court  of  Equity,  for  the  same  Cause,  unless  it  was 
brousht  in  a  different  Right  (/),  or  except,  perhaps,  in  the  Case 
of  aouit  depending  in  an  inferior  Court  of  Equity,  the  effect  of 
which  the  Defendant  has  avoided  by  going  out  of  the  Jurisdic- 

ia)  Sawyer  v.  Bletsoe,  2  Vem.  «29.  Bro.  C.  C.  315';  aodsee^  Atk.  223. 

(6)  Mioor  Canons  of  St.  Paal%  y.  Ig)  3  Atk.  923. 

Gnokett,  1  Wight.  30.  U)  Gage  y.  Balkeley,  3  Atk.  214. 

(c)  CoIIIdb  v.  Gougfa,  7  Bro.  P.  C.  (i)  See  as  to  relief  in  cases  of  fraud- 

94.  Tomlin.  Edit  ulent  yerdicts  and  judgments,  ante, 

{d)  Child  V.  Gibson,  2  Atk.  603.  2  Vol.  1.  300. 

Ves.  577.  (A:)  See  12  Ves.  205.  7  Ves.  586. 

(e)  Meadovrs  y.  Duchess  of  Kings-  Brandish  ▼.  Gee,  AmU.  229*  Contra 

ton,  Ambl.  756.  2  Vera.  8, 76.  2  Ch.  1  Anst.  59, 97 ;  but  see  the  remarks 

Cas.  178.  I  P.  Wms.  289  2  P.  Wms.  on  the  Cases  in  the  ExcbMuer,  Re- 

286.  desd.  Tr.  PL  195,  in  note  (E.)and  aa 

{/^  Redesd.  Tr.  PI.  206.  3d  edit,  to  the  necessity  of  Averments  in  the 

and  the  case  of  Sidney  styling  himself  Plea,  and  the  Support  of  the  Plea 

Earl  of  Leicester  y.  Perry,  in  Ch.  by  Answer,  ibid.  195  to  SOO,  and  p. 

S3d  July  1783,  there  stated.  S.  C.  1  203. 
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tioD  of  that  Court  (m),  is  a  good  Plea,  and  need  not  be  on  Oath 
(h).  Sach  Plea  ought  not  (o  be  set  down  (o) ;  but  the  Plaintiff 
is  bound  to  procure  a  Reference  to  the  Master  to  ascertain  the 
facts,  and  a  Keport  within  a  Month  after  the  Plea  is  filed,  other- 
wise, at  the  instance  of  the  Defendant,  the  Bill  will  be  dismiss* 
ed  (/»)•  If  the  Master  reports  the  fact  of  another  Suit  depend- 
ing, the  Bill  stands  instantly  dismissed  (9),  unless  exceptions  are 
tidten  to  the  Report,  and  the  same  are  allowed  (r).  No  Suit  is 
considered  as  depending,  until  the  Defendants  have  appeared, 
or  been  served  to  appear  (s). 

The  pendency  of  a  Suit  at  Common  Law  cannot  be  pleaded 
in  bar  of  a  Suit  in  Equity  (t)  ;  nor  is  a  Plea  of  a  Suit  depending 
in  the  court  of  heland  for  the  same  matter,  a  good  Plea  (ti). 

*  After  a  Bill  brought  in  the  Exchequer  to  foreclose,  [*3 16 
the  Defendants  may  biinga  Bill  in  Chancery  to  redeem,  and  the 
pendency  of  the  former  Suit  is  not  pleadable  (u). 

It  seems  that  a  like  Suit  in  the  Court  of  Chancery  in  Jamaica 
may  be  pleaded  to  a  Suit  in  this  Country,  if  it  be  set  out  with 
certainty  as  to  the  year  and  term  in  which  it  was  instituted  (x). 

If  a  Creditor  comes  in  before  the  Master  under  a  Decree,  he 
is  quan  a  Party  to  that  Suit ;  and  if  he  brings  a  new  Bill  a  Plea 
of  H  farmer  Suit  depending  will  hold  (y).  The  proper  way  fer 
a  Creditor  in  such  a  situation  to  proceed,  if  the  Plaintiff  in  the 
original  Suit  is  dilatory,  is  by  Application  to  the  Court  for  liber* 
ty  to  conduct  the  Cause  (r). 

In  a  Plea  of  Title  derived  from  one  having  only  a  reversion- 
ary Estate,  and  not  in  Possession,  it  must  set  out  how  the  Person 
from  whom  the  Title  waff  deduced  became  entitled  {a). 

A  Plea  of  a  Une  and  Non-claim  with  proper  Averments,  may 
be  pleaded  in  6ar  of  a  Suit  (6).  In  such  a  Plea,  a  direct  posi- 
tive Averment  of  Seisin  is  necessary,  and  it  must  not  be  alleged 
argomentatively,  as,  ^^  that  the  Party  being  in  possession  and 
receipt  of  the  Rents,  and  thereby  seised  of  the  Rents,  &c.''  (c). 

(/)   Hoggins  V.    York  Buiidiogs  may  be  put  to  an  election.    See  tit* 

Company,  3  Atk.  44.  Election. 

!m)  3  Atk.  587.  M  Lord  Dillon  v.  Alvares,  4  Ves. 

n)  Urlin  v.  Hudson,  I  Vem.  338.  367. 

o)  See  Ibid.  Anon.   1  Yes.  iun.  (u)  Eari  of  Newbuiry  r.  Wren,  1 

484;  and  see  Daniel  v.  MitcbeU,  3  Vem.  ^0. 

Bra.  C.  C.  644.    If  tbe  Plaintiff  seU  (x\  Foster  v,  Waaaall,  3  Atk.  586. 

down  the  Plea  to  be  argued  be  admits  fy)  Nere  t.  Weston,  3  Atk.  557. 

tbe  tnith  of  the  plea,  and  the  same  U)  Redead.  Tr.  PI.  203. 

wiU  be  aUowed,  UrUn  t.  Hudson,  1  (a)  Hughes  r.  Garth,  Ambl.  4SI.  S. 

Vera.  33S.  unless  it  is  defiBctire  in  C.  2  Eden,  168. 

finrm  [See  2  Atk.  589.]  lb)  Redead.  Tr.  PI.  204.  3d  edit 


fp)  Baker  ▼.  Bird,  2  Yes.  jun.  672.  (cj  Dobaon  t.  Leadbeater,  13  Vei. 

g)  I  Cb.  Cas.  241.  230,  which  overruled  3  Bro.  C.  C.  80 ; 

tr)  See  1  Vera.  332, 3  Atk.  587.  and  I  Ves.   136.    Page  y.  Lever,  2 

(#)  Moor  y.  Webb  Copper  Oompa*  Ves.  jun.  450.  Story  v,  Windsor,  2 


Bj,  1  £q.  Abr.  39.  Atk.  630,  633.    In  some  cases  snch 

(<)  3  r.  Wms.  190,  cited  Redesd.    strictness  does  not  seem  to  have  been 
Tr.  PI.  204.    Tbe  Party  in  such  case    thought  necessary.      See  Butler  ▼. 
Vol..  11.  56 
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317*]  It  is  not,  boweTer,  requisite  to  aver  that  *the  Vendor 
was  seised  in  Fee  ;  an  Averment  that  be  was  seised  ut  de  liht^ 
ro  len«mm/o,  and  being  so  seised  a  Fine  wasleyied,  will  besnf- 
fictent  (rf)«  The  same  strictness  is  required  in  pleading  a  Fine 
in  Equity  as  at  Law. 

A  Fine  levied  pending  ft  Suit  in  Equitj  has  not  been  allowed 
to  prejudice  the  legal  Title  (<;)• 

A  Plea  of  ft  Conveyance^  Fine^  and  JVbn-c/otm  to  a  Bill  iih« 
peaching  the  Conveyance  for  want  of  a  valuable  consideration^ 
is  a  good  Plea,  and  is  not  considered  as  multifiirtous  (/)• 

It  is  not  necessary  to  enter  into  the  general  learning  as  to 
Fines,  or  into  the  distinctions  respecting  Fines  good  at  law,  bat 
not  binding  in  Equity  (g).  The  doctrine  as  to  Fines  founded  in 
Fraud  (A),  and  Fines  levied  by  one  with  notice  of  a  Trust,  has 
before  been  observed  upon.  It  is  sufficient  here  to  observe, 
that  a  Fine  effective  in  Law  and  Equity  may  be  pleaded. 

A  Recovery  duly  suffered  with  the  Deed  to  lead  the  Uses,  may 
be  pleaded  to  a  Claim  under  an  Entail  destroyed  by  such  Re<» 
eovery  (t). 

The  general  doctrine  as  to  legal  and  equitable  Recoveries  {k) 
is  sometimes  treated  of  under  this  head  by  writers  on  Equity 
Pleading,  but  not  necessarily  so,  nor  will  it  here  be  consider- 
ed. 

318*J  *d.  We  now  come  to  the  consideration  of  Pleas  of 
Matters  in  Pais.  Pleas  in  bar,  of  any  Matter  of  Record,  or  of 
Matters  recerded,  eras  of  Record  in  the  Court  itself,  or  any  oth- 
er Court,  need  not  be  upon  Oath  (/)• 

Pleas  in  bftr,  of  Matters  in  Pain  only,  sometimes  apply  both 
to  the  Discovery  sought,  and  to  the  Relief  prayed  by  the  Bill, 
or  by  some  part  of  it ;  sometimes  only  to  the  Discovery,  orpart 
of  the  Discovery  ;  and  sometimes  only  to  the  Relief,  or  part  of 
the  Relief  (m).  A  Plea  of  an  Award  (n)  is  not  only  good  to 
the  Merits  of  the  Case,  but  to  the  Discovery  (o),  unless  Fraud  or 
Concealment  be  charged  (p),  in  which  case  the  Defendant  should 
not  only  plead  the  Award,  but  should  also  by  Answer  deny  the 
imputation  of  Fraud  (^ }•    This  subject  has  already  been  consid- 

Evtftry,  1  VtBS.  imi.  196,  and  S.  C.  4. 3  ttm,  Brown  v.  Williainion,  Trin.  1 792, 

Bro.  80,  and  tne  observation  in  note  before  Lord  Batbnrrt. 

(a)  to  13  Vea.  S34.  (k)  As  to  oqaitable  BMovories,  see 

(<i)  t  Atk.  aao,  Git  Rcdesd.  Tr.Pl.  ante,  I  vol.  p.  464,  6. 

S06,  3d  edit  (I)  Radead.  Tr.Fl.  843.  3d 


(«)  Ho|>lcins  V.  Bond,  I  Sch.  IcLefr.  (m)  Ibid.  310. 

43S.  Pinke  ▼.  Thomyofoft,  4  Bro.  P.  (n)  See  ante,  1  yol.  80,  on  this  rab- 

C.  99.  td.  edit.  ject 

(/)  Doble  V.  Cridland,  t  Bro.  C.  (o)  IHtteoBSn  v.  Peat«  3  Atk.  6S9 : 

0.  974.  and  see  Lingood  t.  Eade,  £  Atk.  601. 

(f)  See  ante,  I  vol.  911,219,  as  to  (^)SoiitkSeaCoiofiaay  r.  Bmnp- 

FiiMB.  Btead,  2  £q.  Ca.  Abr.  60. 

(h)  Ante^  1  voL  p.  911, 919.  Iq)  See  6  Ves.  599,  and  Qarttide. 

(t)  Bidead.  Tr.  PI.  90S,  3d  edition^  ▼.  Gartside,  3  Anstr.  796 ;  bat  see 

wfaooiteB  1  P.  Yrnm.l§4.  SalkoUv.  Boper.  Biafa,  1  Anstr.  69.  Bdamnd- 

Salkeld,  1763,  before  Lord  Northmg^-  son  r.  Hartley,  ib.  p.  97*  Rybolt  t. 
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ered  in  a  former  part  of  this  Work  (r) ;  it  does  not  af^iear  t^  be 
clearly  settled  bj  the  DeciNOBS. 

A  Plea  to  a  Bill  of  Discovery,  that  by  Articles,  all  Disputes 
were  ngretd  to  be  referredj  is  insufficient  («)• 

*A  Release,  a  Comprtmiise  (t),  or  a  Stated  >^coim/,  may  [*319 
be  pleaded  in  bar;  but  if  a  Bill  be  filed  to  set  aside  ao  Agree- 
ment and  a  Release,  charging  Imposition  and  Duress,  it  is  not 
sufficient  to  plead  the  Agreement  and  Release,  but  the  Defisnd- 
ant  must  also  by  Answer  deny  the  fraud  and  Duress  (u)« 

In  a  Plea  of  a  Release  the  Defendant  must  set  out  the  consid- 
eration upon  which  the  Release  was  made  (x)«  A  Person  out 
of  Possesion  cannot  in  Law  conveu  any  thing  to  a  Stranger ;  he 
can  only  give  a  Release  to  one  in  Possession  ;  and  the  Law  has 
wisely  provided  this,  in  order  to  quiet  Possessions  (y).  ^  The  ac- 
ceptance of  a  Release  of  a  Right  is  in  no  case  an  acknowledge- 
ment that  a  Right  existed  ;  it  amounts  only  to  this  ;  ^  I  give 
yoii  so  much  (or  not  seeking  to  disturb  me/'  If  it  were  an  ad- 
mission of  Right,  it  must  always  be  liable  to  objections,  because 
the  consideration  for  the  Release  is  always  m^h  less  than  the 
value  of  the  thing  demanded  ;  but  in  truth  the  consideration 
given,  being  less  than  the  value  of  the  thing  demanded)  the 
transaction  amounts  to  a  denial  of  Right,  instead  of  an  acknowl- 
edgement (z). 

A  Plea  of  a  Release  or  a  stated  Account,  to  a  Bill  for  a(  Ac- 
count, has  before  (a)  been  observed  upon ;  and  also  in  what 
manner  Jleleases  are  affected  by  ^Fraud  {bj.  Pleas  in  [*320 
bar  of  Matters  m  Pais  are  put  in  pn  Oath  (c). 

A  Pieaof  want  of  Parties  may  be  used  in  bar  to  a  Bill,  and 
goes  to  the  whole  Kll, — to  the  Discovery  and  Relief  {d}/'  We 
have  before  treated  of  the  necessary  Parties  to.  Bills.  If  the 
want  of  Parties  appears  on  the  face  of  the  Bill,  it  is  demurrable  ; 
if  not,  it  is  the  proper  subject  of  a  Plea*  But  it  is  observable, 
that  neither  a  Demurrer  or  Plea  will  lie  for  want  of  Parties  to  a 
Bill  merely  of  Discovery  (s). 

Barrel,  3  Edeo,  ^1.    See  CJiampion  (u)  Freeland  v.  JohoAon,  1  Aastr. 

T.  Wenham,  Ambl.  S45«  on  this  sub-  276 ;  and  see  on  ibis  subject,  Bayley 

ject  V.  A&ms,  6  Ves.  586. 

(r)  1  Vol.  p.  t95,  &c  (x)  Redesd.  Tr.  PL  SI  1.  3d  edit. 

(#)  MitcheU  V.  Harris,  2  Ves.  inn.  Roobe  r.  Moiigett,  2  Sch.  &Lefr. 

129.  S.  C.  4  Bco.  C.  C.  311.  Hill  v.  -728. 

Hollister,  1  WOs.  129.  Street  ▼.  Big-  {y)  Underwood  v.  Lord  Courtown, 

bj,  6  Ves.  8 1 7 ;  and  Waters  iv.  Tay-  2  Sch.  &  Lefr.  65.  Plow d.  88. 

lor,  17  Ves.  p.  14 ;  and  also  WiUing-  (z)  2  Sch.  le  Lefr.  68. 

ton  T.  Mackintosli,  2  Atk.  769.  These  (a)  Ante,  I  Vol.  p.  100.    As  to  ac- 

Cases  oremile  Half  hide  v.  Feuiin^,  counts  between  Mortgagor  and  Mori- 

*  9  BfOb  C.  C.  336*  S.  C.  2  Pick.  702.  gagee,  see  ante,  1  foI.  538. 

Bede^  Tr.  PL  214;  and  pee  on  this  (6)  I  toL  299. 

stthject  Talteifal  v.  Oioote,  2  Bos.  k  {c)  Redesd.  Tr.  PL  243, 3d  edit 

^ofl.  13S.  M)  Plunket  r.  Pmboii,  2  Atk.  51. 

(c)  Leonard  v.  Leonrrd,  1  Ballft       (e)  Redesd.  Tr.^PL  163,  221.  2d 

Beattv,  3^8.  edit. 
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Upon  arguing  a  Plea  of  this  kind, .  the  Court  inatead  of  allow-^ 
ing  it,  usually  gives  the  Plaintiff  leave  to  amend  his  Bill  upon 
Payment  of  Costs  (/). 

Pleas  in  bar  of  a  Discoveiif^  are,  1  •  That  the  Discovery  may- 
subject  the  Defendant  to  a  Penalty,  or  will  be  a  breach  of  con* 
fidence  ;  3.  That  the  Defendant  is  a  Purchaser  for  a  valuable 
consideration ;  3.  That  the  Defendant  has  no  interest  in  the 
subject  of  a  Suit. 

I.  The  doctrine  as  to  discovering  what  may  subject  the  Party 
to  a  Penalty  has  before  been  considered  (g),  nor  is  it  necessary 
to  enlarge  much  further  on  the  subject.  Disclosures  which 
would  be  a  breach  of  confidence  have  also  been  adverted  to  (A). 

A  Defendant  has  a  right  to  insist  that  he  is  not  to  be  comjpel- 
led  to  answer,  not  only  the  broad  and  leading  fact,  but  any  net, 
321*]  the  Answer  to  which  may  ^furnish  a  step  in  a  Prosecu* 
tion,  if  any  Person  should  choose  to  indict  him. 

If  a  Bill  states  the  Marriage  of  the  Defendant  with  a  particu* 
lar  Woman,  he  may  plead  that  she  is  his  Sister,  and  nuiy  refaee 
to  state  any  thing  more,  or  answer  as  to  any  one  fact  forming  a 
link  in  the  chain  (t).  So  where  there  had  been  a  Transfer  of 
Stock,  under  an  Agreement  to  satisfy  the  deficiency  in  the  Ac* 
counts  of  a  Banker's  Clerk,  this  was  considered  as  amounting  to 
a  Composition  of  Felony,  to  prevent  a  Prosecution;  and  that 
the  Defendant  might  by  Plea  protect  himself  from  a  Discovery 

But  the  Allegation  by  a  Defendant,  that  an  Answer  may  sub- 
ject him  to  a  supposed  Crime,  does  not  prevent  Relief  in  Equi- 
ty ;  and  therefore  in  a  case  of  Usury  or  Forgery^  if  proof  can  be 
made  of  it,  the  Court  will  let  the  Uause.  proceed  to  an  hearing, 
and  direct  an  Issue,  though  it  will  not  oblige  the  Paaty  to  give  a 
Discovery  (/). 

II.  Where  two  Persons  have  an  equal  claim  to  protection,  the 
Court  will  not  interpose  (m).  A  Plea,  therefore,  of  a  Purcha- 
ser for  a  valuable  consideration,  without  notice  of  the  Plaintiff's 
Title,  is  good  as  a  Plea  in  bar,  and  protects  the  Defendant  from 
giving  an  .Answer  to  a  Title, set  up  by  the  Plaintiff  (n);  but 
322*]  *a  Plea  of  a  bare  Title  only,  without  setting  forth  any 

(/)  Ibid.  221.  be  deposited  with  one  of  its  Officers, 

{g)  Ante,  1  vol.  214.  the  Registrar,  foriDBtance.  Bishop  of 

Ih)  Ibid.  2 1 0.  Winchester,  v.  Fovroier,  2  Ves.  445 ; 

(tyClaridge  r.  Hoare,  14  Ves.  p.  and  see  Ward  ▼.  f>.  of  Bocks,  3  Bro. 

65.  firownsword  v.  Edwards,  2  Yes.  P.  C.  581,  referred  to  in  Mr.  Belfs 

243.  Sopplement,  380. 

(At)  Clarid^  v.  Hoare  14  Ves.  p.  Cm)  Redesd.  Tr.  PL  222.  3d  edit 

59.  (n)  See  ante,  1  rol.  p.  207.  2  Ventr. 

(I)  Brownsword  V.  £dwardB,2  Ves.  361.  2  Atk.  397.  Hart  r.  Middleborst, 

246.    Redesd.  Tr.  PI.  159,  3d  edit  3  Atk.  377.  FitEgerald  v.  Fancon- 

The  Coort  wiU  take  possessioo  of  a  bridge,  Fitzg.  207. 

forged  Instroment,  and  ord  er  it  to 
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coMideratioD,  is  inefiectoal  (o).  A  voluntary  Conveyance, 
therefore,  will  not  aupport  the  Plea  (/>)•  This  PJea  is  put  in 
upon  Oath  (9). 

If  on  a  Marriage^  and  in  consideration  of  that  Marriage,  an 
Ettiie  IB  limited  to  the  Husband  in  Fee  by  other  Persons  who 
are  at  the  frmily,  and  therefore  may  be  considered  as  making 
ProFition  for  the  Persons  claiming  under  that  Settlement,  the 
HusboDd  is  to  be  considered  as  a  Purchaser  for  a  valuable  con- 
sideration;  not  with  a  view  to  his  own  enjoyment  simply,  but 
becaiMif  hit  enjoyment  of  that  Estate  is  part  of  the  inducement 
to  the  Marriage  itself.  If,  for  instance,  a  Father  in  considera.- 
tioii  of  the  Marriage  of  his  Son  were  to  convey  an  Estate  in  Fee 
totheSon,  the  Son  would  be  a  Purchaser  for  a  valuable  consid- 
eiatioD,  tfioogh  no  consideration  had  passed  to  the  Father  but 
the  Marrii^e.  All  Provisions  made  for  the  Husband,  as  well 
as  for  the  Wife  and  Issue  by  a  Marriage  Settlement,  are  to  be  ta- 
ken as  for  valuable  consideration  (r). 

A  Defendant  pleading  a  Purchase  of  Lands  for  a  valuable  con- 
sideration without  Notice,  must,  if  the  Coi^veyance  purports  an 
immediate  Transfer  of  the  Possession  (5),  aver  that  the  Vendor 
was  seised  in  Fee,  or  pretended  to  be  so  seised  (/),  and  was  in 
Possession  (11) ;  which  is  satisfied  by  the  Possession  of  *his  [*323 
Tfsoaot  {x) ;  and  that  he  had  no  Notice  before  the  Conveyance 
(y)«  And  the  Purchase-money  must  be  actually  paid  (z),  (not 
merely  secured  to  be  paid)  (a),  for  otherwise  the  rurcha- 
I9er  would  not  be  hurt.  The  rlea  must  also  state  a  Convey- 
ance to  the  Purchaser,  for  an  Agreement  to  convey  is  insufficient 
(&)•  Where  the  Purchase  is  of  a  ReveVsionary  Estate,  and, 
conaequently,  Possession  is  not  immediately  had,  the  Plea  must 
act  out  how  the  Person,  from  whom  the  Title  was  deduced,  be- 
came entitled  (c). 

If  a  Tenant  in  Tail  in  Possession  under  a  Marriage  Settle- 
ment files  a  Bill  for  a  Discovery,  and  the  Delivery  of  Title 
Deeds,  the  Defendant  may  plead  a  Mortgage  by  the  Tenant  for 
Life,  alleging  himself  to  be  seised  in  Fee,  and  in  Possession  of 
the  Premises  and  Deeds,  as  apparent  Owner. 

(o)  BraretoD  t.  Gamel,  2  Atk.  241.  chaser  should  set  oat  hoir  the  Person 

Bedesd.  Tr.  Pi.  p.  225.  from  whom  the  Title  is  deduced  was 

(p)  Ibid.  entitled  to  the  Possession.    Hughes 

;9j  Manhali  t.  Frank,  Prec.  Ch.  v.  Garth,  Ambl.  421. 

481.  (y)  More  v.  Mayhow,  1  Ch.  Cas. 


(r)0<6onnaD  v.  Oroyn,  2  Sch.    34. 


UUnr.  148.  (z)  Harwood  v.  Tooke,  MS. 

J;ii)3P.  Wms.  281.  (a)    Hardioffham    ▼.    Nicholls,   3 

ijRedesd.  Tr.  PL  215.  2d  edit.  2  Atk.  304;  and  see  3  P.  Wma.  307, 

li*63D;  and  see  Head  ▼.  Egerton,  and   Harrison  t.  Southcote,  I   Atk. 

3  P.  Wmt.  281.     Attorney-General  538.  Story  ▼.  Lord  Windsor,  2  Atk. 

r.  BackhoQse,   17  Yes.  290.  S.  C.  630. 

MS.  (6)  Heap  ▼.  Egerton,  3  P.  Wms. 

(fO  WaUwyn  ▼.  Lee,  9  Ves.  32  280.  Redesd.  Tr.  PI.  p.  223.  3d  edit 

^mmynnioQ  t.  Mosae,  1  Vem.  246.  (c)  HotIim  y.  Garth,  2  Eden>  168. 

(«)  Daniels  y.  DariioD,  16  Vat.  B.C.  Ambl.  421. 
52S9*  la  such  Case,  however,  the  Par- 
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A  Purchaser  deoyiog  Notice,  need  only  set  forth  the  Parchttte* 
deed,  and  plead  bis  Purchase  io  bar  to  the  Discovery  of  the  Ti- 
tle Deeds  {d). 

If  a  Bill  states  facts,  from  which  Mitice  of  the  Plaiotift^s  Claim 
is  inferred,  it  is  not  sufficient  merely  to  plead  a  Purchase  with* 
out  Notice  actual  or  constructive ;  but  the  Defendant  most  also 
by  a  full,  clear  (e),  and  substantial  (f)  Answer,-  (not  merely  as 
324*1  *to  knowledge  and  belief)  (/),  as  well  as  by  Averment  in 
the  Plea  (f ),  deny  &e  facts  from  which  Notice  is  inl'en^d  (4), 
though  he  is  not  compellable  to  make  a  further  Answer  as  to  all 
the  circumstances  of  the  Case  that  are  to  blot  and  rip  up  his  Ti* 
tie  (t) ;  and  though  Notice  is  not  specialty  denied  by  the  Plea, 
if  the  Plaintiff  replies,  that  cures  the  defect  in  the  Plea  (A). 
Though  notice  is  dented,  yet  if  proved  by  the  Plaintiff,  it  opens 
the  Plea  on  the  bearing  of  the  Cause  (/). 

The  Defendant  must  swear  that  he  had  no  Notice  at  or  be- 
fore the  execution  of  the  Deed  (m),  though  Notice  is  not  char- 
ged in  the  Bill  (n).  Denying  Notice  without  adding  "  at  any 
time  before,  &c.''  ia  sufficient  (o).  Where,  in  the  Plea,  the 
Purchaser  omitted  to  deny  Notice,  and  the  Plaintiff  replied  to 
it  instead  of  setting  it  down  for  Argument,  it  was  held  that  if  the 
Defendant  proved  what  he  had  pleaded,  the  Bill  must  be  dia- 
missed  with  Costs  (;>)•  WSo,  if  in  ah  Answer,  Notice  is  not  de- 
nied, the  Plaintiff  may  except :  but  if  he  does  not,  and  the  De- 
fendant proves  what  he  has  stated  in  his  Answer,  that,  it  seems, 
is  sufficient  (f  )• 

335*]  *A  Subpoena  served,  and  a  Bill  filedi  (but  not  a  Sub- 
poena alone)  is  considered  as  lis  pendens,  and  is  Notice  to  all 
Persons  ;  for  otherwise  the  Party  might  alien  the  Land  and  baf- 
fle Justice  (r) ;  and  this  doctrine  prevents  Purchases  of  litiga- 
ted Titles  (5).  But  a  Decree  is  not  implied  Notice  to  a  Pur- 
chaser after  the  Cause  is  ended,  for  it  is  the  pendency  of  the 
Suit  that  creates  Notice  ;  but  where  it  is  only  to  a  Decree  to 
Account,  and  not  such  an  one  as  puts  a  conclusion  to  the  mat- 


ed) AshtoD  v.  AahtoD,  3  Atk.  302.  (k)  3  P.  Wms.  94, 5.  2  Ball  &  Bea 

(e)  3  Atk.  304,  815.  3  P.  Wms.    302. 


3  Bro.  P.  C.  373, 4.  (m)  Fitzgerald  v.  Burke,  2  Atk« 


145.  U)  Redesd.  Tr.  PL  2S3. 

m  3  Bro.  P.  C.  373, 4.  ("     ~ 

(/}  Jerrard  v.  Saunders,  2  Ves.  397. 

Jan.  187.  (n)  See  note  ( f)  to  Jones 7.  Hioin* 

(f)  Redesd.  Tr.  PI.  241.  3d  edit  as,  3  P.  Wms.  243. 

and  see  p.  223,  and  Cases  there  cited.  (o)  Ibid. 

See  also  3  P.  Wms.  244,  note  (F).  (p)  Eyre  v.  Dolphin,  2  Ball  &  Beau 

(A)  Radford  t.  Wilson,  3  Atk.  di5.  382.  Harris  v.  Ingledeir,  3  P.  Wms. 

Jerrard  ▼.  Saunders,  9  Ves.  jun.  187.  81. 

S.  C.  4  Rep.  C.  C.  322.  (q)  2  Ball  &  Bea.  303. 

ft)  Jernuidv.  Saunders,  2  Yes.  jun.  (r)  Anon.    1  Vem.  318;  and 

458.    Kelbal  v.  Bennett,  1  Atk.  522;  Self  v.  Madox,  I  Vera.  559. 

and  see  tit.  Answer.  (jt)  Hiem  y.  Mill,  1 3  Ves.  120. 
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ten  10  question,  that  is  still  such  a  Suit  as  affects  People  with 
Notice  of  what  is  doing  (t). 

No  Case  has  gone  so  far  as  to  saj,  upon  the  doctrine  of  No- 
tice, that  where  Monej  is  secured  upon  an  Estate,  and  there  is 
«  question  depending  in  this  Court  upon  the  right  of  or  about 
that  Money,  but  no  question  relative  to  the  Estate  upon  which 
it  i:}  secured,  but  is  wholly  a  collateral  matter,  that  a  Purchaser 
of  the  Estate  pending  that  Suit  should  be  affected  with  Notice 
by  such  implication  as  the  Law  creates  by  the  pendency  of  a 
Suit. '  And  it  is  settled,  that  Notice  to  an  Agent  or  Counsel, 
who  was  employed  in  the  thing  by  another  Person,  or  in  anoth- 
er business,  and  at  another  time,  is  no  Notice  to  his  Client  who 
employs  bim  afterwards ;  and  it  would  be  very  mischievous  if  it 
were,  for  the  man  of  most  practice  and  greatest  eminence  would 
then  be  the  most  dangerous  to  employ  (u). 

^Notice  to  an  ^gent,  (even  though  the  Principal  is  an  [*326 
Infiiot)  (t<),  is  Notice  to  the  Principal  (x)  ;  if  it  were  held  other- 
wise it  would  cau^e  great  inconvenience,  and  Notice  would  be 
avoided  in  every  Case  by  employing  Agents  (y)  ;  but  it  must  be 
Notice  in  the  same  Transaction  ;  Notice  to  the  Agent  in  a  poste- 
rior transaction  not  being  considered  as  Notice  to  another  Prin- 
cipal for  whom  he  is  concerned  in  a  subsequent  Transaction  (z) ; 
butNotice  will  not  be  presumed  merely  from  the  circumstance 
of  Title  Deeds  laid  before  a  Counsel  or  Attorney,  or  any  thing 
that  could  not  be  supposed  to  make  an  impression  on  the  memo- 
ry (a). 

If  an  Heir  at  Law  gets  into  Possession  of  his  Ancestor's  Es- 
tate soon  after  his  death,  but  subsequently  to  a  Suit  in  thisCourt 
for  establishing  the  Will  of  the  Ancestor  in  favour  of  his  Devi- 
sees, and  the  Heir  conveys  the  Estate  to  a  Stranger,  and  after- 
wards the  Will  is  established  in  this  C/^urt,  the  Grantee  of  the 
Heir  is  bound,  and  the  Suit  will  be  looked  upon  as  Ha  pendens 

So  in  the  Case  of  a  Mortgagor  who  comes  for  a  Redemption 
of  a  Mortgage,  if  during  such  Suit  he  assigns  the  Equity  of  Re* 
demption,  and  on  the  final  Hearing  of  the  Cause  there  should  be 
a  Decree  *againdt  the  Mortgagor,  the  Assignee  of  the  [*327 
Redemption  will  be  bound  by  the  Decree  (c). 

IfanUeirat  Law  in  a  Suit  to  establish  a  Will  prevails  to  set 

(0   Womley   v.  Earl  of  Scarbo-       (y)  Sheldon  v.  Cox,  3  Edeo,  238. 
rough,  3  Atk.  392.  Sed  vU,  SDeUingr       [z)  Hiem  v.  Mill,  13  Yes.   IV. 

V.  Squib,  2  Ch.  Gas.  48.  Haimlton  v.  Rouse,  2  8eh    ft  Leftoy, 

fv)  Woraley  V.  The  Earl  of  Scar-  315.    Mountford  v.  Scott,  3  Madd. 

boroui^h,  3  Atk.  392 ;  and  see  Mount-  Rep.  210 ;  but  see  Toulmin  v.  Steers, 

Sard  V.  Scott,  3  Madd.  Rep.  34.  3  Meriv.  282.  Le  Neve  v.  Le  Nere, 

(u)  ToalmiD  y.  Steere,  3  Meriv.  1  Atk.  646. 
ttS.  (a)  Ashley  v.  BaflUe,  2  Yes.  370. 

(«)  Sheldon  v.  Cox,  Ambl.  626.       (&}  Garth  v.  Ward,  2  Atk.  176,  B. 

Itf  addox  V.  Maddox,  I  Yes.  62  ;  and  C.  Bam.  450. 
■ee  2  Yem.  574.  1  Bro.  P.  C.  244. 2       (c)  Garth  v.  Ward,  2  Atk.  175.  S. 

Bro.  P.  C.  596.  C.  Bam.  450. 
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it]  aside,  he  is  entitled  to  have  the  benefit  of  the  Evidence 
against  a  F^rckeim pendenU  liie  (J). 

Notice  of  a  dormant  Encumbrance  to  a  Party  that  purchased 
for  another,  will  affect  the  real  Purchaser  (e). 

Where  a  Purchaser  cannot  make  out  his  Title  but  through  a 
Deed  which  leads  to  a  fact,  he  will  be  affected  with  notice  of 
that  fact  (/). 

If,  therefore,  A.  be  a  Trustee  of  Stock  for  Children,  and  the 
Stock  stands  in  the  name  ofA*^  and  a  Person  agrees  to  sell  an 
Estate  to  A.j  and  it  is  found  by  the  Vendor  that  the  Money  to  be 
paid  for  it,  is  Trust  Money,  such  Notice,  it  seems,  would  bind 
the  Vendor  and  affect  the  Estate  (g).  Where  the  Evidence  of 
Notice  is  very  loose,  and  there  exists  only  a  suspicion  of  it.  Equi- 
ty will  not  act  upon  it  (h)  ;  and  the  recital  of  a  Fact  in  a  Deed 
which  might,  or  might  not,  according  to  circumstances,  be  held 
in  a  Court  of  Equity  to  amount  to  a  Fraud,  would  not  affect  a 
Purchaser  for  a  valuable  consideration  denying  actual  Notice,  of 
the  Fraud  (t). 

338*]  It  has  been  doubted  whether  a  Purchaser  of  a  *Copy- 
hold  must  be  presumed  to  have  Notice  of  every  thing  on  the  Court 
Rolls  (i) :  but  Vice'ChanceUor  Leach^  in  a  subsequent  Case, 
held,  that  the  Court  Rolls  are  the  Title  Deeds  of  Copyholds ; 
and  that  a  Purchaser  is  affected  with  Notice  of  the  contents  of 
the  Court  Rolls  as  hr  back  as  a  search  is  necessary  for  the  se- 
curity  of  the  Title  (A;). 

Notice  of  a  Lease  implies  Notice  of  all  the  Covenants  in 

it(/). 

The  Possession  of  a  Tenant  is  Notice  to  a  Purchaser  of  the 
whole  actual  Interest  he  may  have  in  the  Estate ;  of  a  Right  to 
Timber,  for  instance,  on  the  Estate  ;  although  such  Right  ac- 
crued by  a  Title  posterior  to  that  on  which  his  Possession  was 
grounded  (m). 

A  Plea  of  a  Purchaser  for  a  valuable  consideration  without 
Notice,  will  not,  it  has  been  said,  avail  against  a  prior  duly  re- 
gistered Deed  ;  but  that  whether  a  lesal  or  eauUabU  Title  be 
conveyed,  the  Deed  will  have  priority  irom  its  Registration  (n) ; 
it  has,  however,  been  held,  in  anterior  Decisions,  that  a  Regis- 
tration in  Middlesex  of  an  Equitable  Mortgage  is  not  presump- 

(d)  Garth  v.  Ward,  2  Atk.  175.  (i)  Hansard  t.  Haidy,  16  Ves.  462. 

(e)  Merry  v.  Abney,  1  Cban.  Csb.        (k)  Pearce  t.  Newlyn,  3  Madd. 
2B.  Rep.  181. 

{/•)  Mertins  v.  Jolliffe  and  others,  Q)  Taylor  ▼.  Stibbcrt,  2  Ves.  jao. 

Amfal.  312.    Moore    v.  Bennett,  2  437.    Eyre  t.  Dolphin,  2  B^  ttid 

Cb.  Cas.  246.  2  Anstr.  431, 438.  Bea.  301. 

{g]  Sic  diet.  inHarwoodv.  Tooke,  (m)  Allen  r.  Anthony,  1  Meriv. 

April  1804.  MS.  m. 

Ih)  Eyre  t.  Dolphin,  2  Ball  &  Bea.  (n)  Eyre  v.  Dolphin,  2  Ball  &  Bea. 

30i.  301. 

(i)  Kenney  v.  Browne,  3  Ridgfw. 
P.  C.  612. 
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iive  Notice  of  itself,  to  a  sulMequent  l^gal  Mortgagee  ;  there 
mast  be  actual  Notice  (o). 

A  Purchaser  with  Notice,  from  one  who  purchased  without 
^Notice,  may  plead  his  Purchase  (p) ;  but  where  a  Pur-  [*329 
chaser  with  Notice  alieaed  to  one  who  had  no  Notice,  though 
the  Court  would  not  afiect  the  Purchaser  without  Notice,  yet  it 
bein£  a  Fraud,  the  Purchaser  with  Notice  was  decreed  to  make 
satisfaction  to  the  Plaintiff  (^). 

A  Purchaser  with  Notice  is  bound  to  the  same  extent,  and  in 
the  same  manner  as  his  Vendor  (r).  A  Plea  of  a  Purchase  for 
a  valuable  consideration  is  not  good  to  a  Bill  for  Dower  («)• 
How  far  an  Assignment  of  a  Term  will  secure  such,  a  Purchas- 
er, has  before  been  considered  {t).  If  a  Widow  is  Defendant  to 
a  Suit  by  a  Person  claiming  under  her  Husband,  to  discover 
her  Title  to  Lands  of  which  she  is  in  Possession  as  her  Joint- 
ure, she  ma^  plead  her  Settlement  in  bar  to  a  Discovery,  unless 
the  Plaintiff  ofiers,  and  is  able,  to  confirm  her  Jointure ;  but  a 
Plea  of  this  nature  must  set  forth  the  Settlement,  and  the  Lands 
comprised  in  it,  with  sufficient  certainty  (u). 

A  Plea  of  this  nature  will  also  hold  to  a  tiill  to  perpetuate  the 
testimony  of  Witnesaes  (x)« 

^Notice  of  a  Bargain  and  Sale  not  enrolled  (y) ;  of  a  [*330 
Deed  not  r^sterea(r);  or  of  a  Judgment,  though  not  doc- 
qoeted  (a),  will  affext  a  Purchaser. 

Notice  of  the  contents  of  a  Deed  will  not  be  presumed  mere- 
ly from  tb^  fact  of  attesting  another  Person's  execution  of  it 

(b). 

It  has  often  been  decided,  that  a  Person,  taking  a  Security, 
or  an  Estate,  in  consideration  of  a  Debt  previously  existing,  is 
equally  a  Purchaser  for  a  valuable  consideration  as  upon  an 
advanceofMoney  at  the  same  time.  The  only  distinction  is,' 
that  in  the  one  case,  the  ativance  being  made,  and  the  Convey- 

(o)  Moreoock  v.  Dickins,  AmbL  -  is)  Williams  v.  Lambe,  3  Bro.  C. 

em    Cheral  v.  NichoUs,  Sir.  664.  C.  264. 

See  on  tfus  subject  Bushdl  v.  Bosh-  (t)  Ante,  1  vol.  p.  606,  te. 

ell,  1  Sell,  and  Lefr.  93,  103  ;  and  (v)  Cbamberiain  v.  Knap,  I  Atk. 

137,  157.    Underwood  v.  Lord  51.    Brandlyn  v.  Ord,  ibid.  572 ;  and 


Coortoirn,  2  Scb.  &  Lefr.  66.  see  Hart  r.  Middleburst,  3  Atk.  377. 

(oILowtherv.  CarietoD,For.l87.  Fitzgerald  v.  Fanconbridge,  Fitag^. 

P)reo.Cban.  51.  1  Atk.  571.  2  A^  9,  207,  and  Ecbliffe  v.  Baldwin,  16 

159,242.  1   Sob.   &  Lefr.  379.    U  Ves.  267. 

Yet.  478.  Redead.  Tr.  PI.  224.  ix)  Bechtnall  v.  Arnold,  1  Vem. 

(o)  For.  188, 9.  Mertina  v.  JoUiffe,  354.  Jerrard  v.  Saunders,  2  Ves.  jon. 

Amol.  312.  Harrison  v.  Forib,  Free  454. 

Chan.  51.  Brandlyn  v.  Ord,   1   Atk.  iy)  3  Atk.  651,  2. 

571.  Ferrars  v.  Cberry,  2  Vem.  384.  Iz)  See  ante,  1  vol.  p.  327. 

Lowther  v.  Carleton,  Bam.  358.  S.  (a)  Dafis  v.  Stratbmore,  16  Ves. 

C.  For.  187. 2  Atk.  139, 242.    Sweet  419. 

V.  Soathcoie,  2  Bro.  C.  C.  66.  1  Sch.  (b)  Reed  v.  Willienis,   5  Taaat. 

iL  Lefr.  379.  257. 

It)  Dunbar  v.  Tredenoiok,  2  Ball. 
Ilcbea.319. 

Vol.  IL  ^7 
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Mce  ekecot^)  fttdlflbrent  periods,  Notice  most  be  denied  a§  4« 

both  (c).' 

A  Purchase  for  a  Tiiluable  consideratton  bona  fide  paid,  has 
been  bcM  a  good  defence,  though  the  eotnideratioki  was  much 
1^S8  than  the  real  value  {d)^ 

A  claimant  under  a  Marriage  SttlUmtnt  without  notice  of 
prior  Encumbraticefl,  cannot  be  compelled  to  a  disGOvery,  bat 
maj^  protect  himself  by  Plea  (e). 

If  a  Setilement  is  made  after  Marriage,  in  purseance  of  an 
Agreement  before  Marriage,  the  Agreement  aod  the  Settlement 
must  be  shown  (/)• 

After  a  Plea  to  a  Bill  of  Discovery  is  OTerruled,  the  aame 
thing  catmot  be  insisted  upon  by  answer  (g),  as  it  might,  if  the 
Bill  were  for  Relief  (k). 


93I»] 


*An9wer. 


Ir  ao  Demurrer  or  Plea  is  put  in,  an  Answer  aiint  be  giren  : 
and  whatever  part  of  the  Bill  is  not  covered  by  the  Demurrer 
or  Plea,  muat  be  answered*  A  Defendant  may  deaMir  to  one 
part  of  a  Bill,  plead  to  another  part,  disclaim  as  to  another,  and 
answer  to  another  (i)«  llie  Answer  most  be  Mgned  by  a 
Connsel  (&),  onless  it  be  taken  before  Commissioners ;  and  if 
not  so  signed,  it  seems,  it  would,  on  Motion,  be  ordered  to  be 
taken  off  the  File  (/)•  Where  the  Answer  had  been  signed  by 
Counsel,  but  in  the  iTigrossment  CoonsePs  signQtmrc^  was  omit* 
ted,  it  was  held  necessary  to  apply  for  leave  to  amend  (m). 
Tfafe  time  which  is  aHowed  to  a  JDefeodant  to  a^nawer  (n),  and 
the  Process  of  Contempt  which  issues  for  want  of  an  Answer 
(o),  ^bas  before  becm  stated.  A  Person  arrested  as  be  is  going  to 
pet  in  his  Answer  wiil  be  discharged  (p). 

The  Answer,  whether  taken  before  the  Master,  or  Oomniia^ 
sioners,  must  also  be  signed  by  the  Parties,  and  sworn  to,  in  the 
presence  of  the  Master  or  the  Commissioners  before  whom  the 
same  is  taken  {9),  unless  the  Plaintiff  consents,  on  a  Motion  foe 
tlidt  purpose,  that  the  Answer  should  be  taken  witiioot  Oath 
332*]  (r).    iJtider  special  cirdomstancea,  and  by  consent,* 


(c)  See  AIg^  Ex  tparte  Kaott,  U 
Yes.  616. 

(d)  BuUock  V.  Sadiaere,  Ambl. 
764. 

(6)  Williams  ▼.  Lane,  Bra.  ^arl. 
Cas.  8  Tol.  p.  201.  Tomlio'a  edttion. 
Finch,  0. 

(/)Bede8d.Tr.lH.  Wi.  3d  edit 
ivho  cites  1  Vera.  139. 

Ig)  Hoare  v.  Parker,  1  Cox,  288. 

m  Ibid. 

(tl  Redesd.  Tr.  PI.  254. 

(k)  Brown  ▼.  Brace,  2  Meriv.  p.  I . 


(/]  HarrkoQ  r.  Delmont,  ll  Price, 
108. 

Im)  Ibid. 

]n\  Ante,  p.  206,  &c. 

\o)  See  ante. 

[p)  Alisbury  v.  ^rmig*btoD,  1 
Cban.  Rep.  92. 

MVid.  Ord.  Curias,  i7th  April 
1748.  See  (his  Order,  2  Atk.  289. 
Vid.  3  Atk.  439,  a  case  anterior  to 
the  order,  though  subse^ently  re- 
ported. 

(r)  See  ante,  p.  280., 
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tbe  Six  Clerk  has  b^en  directed  to  receive  the  Answer  to  a  Pill 
of  Fofeclosure,  though  not  sigued  bj  the  Defeadeot  («)• 

If  an  Answer  be  prepared  for  dve  Persons,  and  onijr  three 
appear  at  the  Office  to  swear  it,  it  may  be  refused  {t). 

If  the  Answer  misnames  the  Plaintiff  it  is  not  considered  as 
an  Answer,  and  will  be  ordered  to  be  taken  off  the  File  (k)«  So, 
if  the  Answer  purports  to  be  an  Answer  to  the  Bill  of  five  Com- 
plaioants  only  when  there  are  six,  it  will  be  ordered  to  be  taki^n 
off  the  File  (x).  A  Motion  by  the  Defendant  to  take  an  An- 
swer off  the  File,  defective  in  the  Title,  and  to  fimend  and  An* 
ewer  it,  will  be  granted,  if  consented  tp  (y). 

A  Peer  puts  in  his  Answer  upon  h^our  (z) ;  but  his  Answer 
to  Interrogatories,  and  on  examination  as  a  Witness,  qfiust  be 
upon  Oath  (a}»  A  Quaker  puts  in  bis  Apswer  upon  AffirnW' 
iion  (i),  and  has  been  allowed  to  put  in  bis  Answer  without  Af- 
firmation, where  the  3ill  appeared  to  be  friyQloys  (c).  A  Jew 
swears  to  his  Answer  on  the  Petitateueh  ((f), 

A  Foreigner  may  pot  in  an  Answer  in  his  own  LapgqagQi  but 
a  sworn  Trom/a/ton  must  also  be  filed  ^witb  it  (^)*  A  [*333 
Corporation  puts  in  an  Answer  without  Oatbi  under  the  Corpo- 
ration Seal. 

An  Infant  puts  in  his  Answer  by  his  Guardian,  as  before  ob- 
served (J')y  but  it  is  not  Evidence  agaiqst  him  (g) ;  and  before 
be  comes  of  age  he  may  apply  to  put  in  a  better  Answer,  where 
he  might  not  be  able  to  come  at  the  same  evidence  when  he  is 
of  age  (A). 

A  Lu!iatic,  against  whom  a  Commission  de  Lunatico  inquiren- 
do  has  issued,  puts  in  his  Answer  by  bis  Committee,  unless  he 
is  interested  in  the  Suit,  in  which  case  he  must  answer  by  Guar- 
dian, as  he  must  also  where  no  Commissipn  of  Lunacy  has  is- 
sued (t)t 

Any  Person  who  from  age,  infirmity,  idjotcy,  or  the  effects  of 
mkoess,  or  by  any  other  means,  is  rendered  incapable  of  man- 
aging bis  own  affairs,  may  have  a  Guardian  assigned  to  him  for 
the  purpose  of  putting  in  his  Answer  (A')t 

{») V.  Lake,  6  Vcs.  171.  (6)  4  Anstr.  479. 

it)  Harris  v.  James,  3  Bro.  C.  C.  (c)  Wood  v.  Story,  1  P.  Wma.  760. 

399.    Cooke   ▼.  WestaH,  1    Madd.  \d)  Anon.  1  Vera.  963. 

Bep.  366,  and  tke  cases  thepe  cited,  (e)  Symqu^s  v.  the  Couotessdu 

S€d  vid.  Dooe  Vf  Be^d,  2  Ves*  ^  Barre,  3  Bro.  C  C.  263. 

Bea.  310.  (/)  Ante,  p.  2^. 

(«)  Oriffitb  ▼.  Wood,  1 1  Ves.  63.  [g)  Wrottesley   ▼.   Iteodisl),  3  P. 

{x)  Cope  r.  Fanry«  1  Madd^  Rep.  WcQs.  S37.  Sajras:eir.  CarrpU,  1  BslL 

83.  and  Beatty,  653- 

(y)  White  v.  Godbold,  1  Madd.  {h)  Bennet  y.  Lee,  2  Atk.  488, 

Bep.  ^9^  532 ;  and  Sava^  y.  Carroll,  I  Ball 

{%)  See  order  Dom.  Proc.    I<S40.  and  Beatty,  64B.  et  yid.  RichmoDd  r. 

Ai  an  anterior  period  ^e  Lord  Keep*  Taylor,  1  P.  Wms.  737. 

er   Egerton  would   not  admit  Boch  (i)Tttra.  and  Yen.  Pract.  1  f^ol. 

priyil^e    Toth.  10,  II.  197. 

(a)   Sir   Tt»9mas  M.eers  ▼.  Lord  <Ar)  Ibid,  ante,  p.  t80. 
Stourton,  1  P.  Wms.  146. 
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If  a  Bill  be  filed  against  Baron  and  Feme,  the  Feme  most  an* 
8wer,  though  her  Answer  will  not  be  evidence  against  her  Hus- 
band or  herself,  unless,  perhaps,  where  she  afterwards  becomes 
discoT^  (/)• 

After  a  Decree  upon  a  Sequestration  for  want  of  an  Answer, 
the  Defendant  is  entitled,  as  of  course,  to  put  in  an  Answer, 
upon  payment  of  Costs,  without  a  special  application  to  the 
Court ;  for  the  Decree  in  such  cases  is  only  a  conditional  De- 
384*]  cree,  upon  the  *retumof  the  Sequestration,  which  must 
be  served  upon  the  Defendant,  with  a  Subpoena  to  hear  Judg- 
ment before  it  can  be  made  absolute,  and  at  any  time  before  the 
return  of  the  Subpoena,  he  may,  as  of  (:ourse,  file  his  Answer 
upon  payment  of  Costa  (m).  And  even  where  the  Decree  has 
been  made  absolute  a  party  is  permitted  to  file  his  Answer  upon 
payment  of  the  Costs  of  the  Decree  and  the  Process,  and  on 
such  other  terms  as  appear  to  be  essential  to  the  attainment  of 
Justice ;  unless  where  the  Defendant  by  lying  by  has  put  the 
Plaintiffin  such  a  situation  as  that  justice  cannot  be  done  {tiS. 

An  Answer  usually  b'egins  by  a  reservation  to  the  Defendant 
of  ail  advantage  which  maybe  taken  by  exception  to  the  Bill ; 
a  form,  which,  probably,  was  intended  to  prevent  a  conclusion 
that  the  Defendant,  having  submitted  to  answer  the  Bill,  admit- 
ted every  thing  which  by  his  Answer  he  did  not  expressly  con- 
trovert, and  especially  such  matters  as  be  might  have  objected 
to  by  Demurrer  or  Plea*  The  Answer  to  the  several  matters 
contained  in  the  Bill,  together  with  such  additional  matter  as 
may  be  necessary  for  the  Defendant  to  show  to  the  Court,  either 
to  qualify  or  add  to  the  case  made  by  the  Bill,  or  to  state  a  new 
case  on  his  own  behalf,  next  follow,  with  a  general  denial  of 
that  combination  which  is  usually  charged  in  a  Bill  (o). 

The  general  Traverse  at  the  end  of  an  Answer,  viz.  '^  mih- 
335*]  out  thatf  that  any  other  matter  in  the  BUlj  ^contained  is 
truey'*^  obtained  formerly,  when  the  Defendant  used  only  to  set 
forth  his  Case  in  the  Answer,  without  answering  every  clause  in 
the  Bill ;  and  where  the  Bill  is  full?  answered  the  general  Tra- 
verse is  rather  impertinent  than  otherwise  {p)j  though  in  Prac- 
tice usually  introduced. 

In  the  Case  of  an  Infant,  the  Answer  is  expressed  to  be  made 
by  his  Guardian ;  and  the  general  saving  at  the  beginning,  to- 
gether with  the  denial  of  combination,  and  the  Traverse  at  the 
conclusion,  are  omitted ;  for  an  Infant  is  entitled  to  the  benefit 
of  every  exception  which  can  be  taken  to  a  Bill,  without  ex- 
pressly making  it  (q). 

[l)  Wrottesley  v.  Beoduh,  3  P.    Cases,  341, 2.  Odea  ▼•  LordMount- 
Wms.  338.  Sfl^rret,  Vem.  &  Scriv.  III. 

(m)  See  Benson  t.  Vernon,  4  Bro.       (o)  Redesd.  Tr.  PI.  253, 4, 3d  edit. 
F.  C.  646.  (p)  Adod.  2  P.  Wins.  87 ;  and  see 

(n)  Foster.  Lynch,  3  Rid;«  P.    Bedes.  Tr.  PL  349, 2d  edit 

{q)  Redes.  Tr.  PI.  256. 
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The  Attorney-General  may  in  his  discretion  put  in  an  An* 
Bwer,  or  refuse  to  answer,  nor  can  Process  of  Contempt  go 
against  him(r).  The  usual  Answer  of  an  Attorney-General  is, 
*^  that  he  is  a  stranger  to  the  matters  and  things  contained  in  the 
Bill,  and  leares  the  Plaintiff  to  make  out  the  best  case  he  can.'' 
If,  however,  the  Attorney-General  refuses  to  put  in  any  Answer, 
the  Plaintiff  may  move  that  the  Court  may  appoint  a  short  day 
for  him  to  answer  the  Bill,  or  in  default  thereof  that  it  should  be 
taken  pro  confesso  (s).  Where  the  Attorney-General  puts  in 
the  common  Answer  he  may  afterwards  move  to  withdraw  it, 
and  put  in  a  new  Answer  (f ),  and  this,  ex  gratia,  is  frequently 
done,  to  give  the  Plaintiff  a  clue  to  what  *will  be  the  case  [*336 
of  the  Attorney-General  ;  but  no  exceptions,  it  has  been  held, 
can  be  taken  to  such  Answer,  or  to  any  Answer  of  the  Attorney- 
General  (t<). 

A  Defendant  may,  as  before  observed,  disclaim  all  right  or  ti- 
tle to  the  matter  in  demand  by  the  Plaintiff's  Bill,  or  by  any  part 
of  it  Bat  a  disclaimer  can  scarcely  be  put  in  alone  ;  for  if  the 
Defendant  has  been  made  a  party  by  mistake,  having  never  bad 
an  interest  in  the  matter  in  question,  yet,  as  he  might  have  had 
an  interest  which  he  may  have  parted  with,  the  Plaintiff  may  re- 
quire an  Answer  sufficient  to  ascertain  whether  that  is  the  fact 
or  not ;  and  if  in  truth  it  is  so,  an  Answer  seems  necessary,  to 
enable  the  Plaintiff  to  make  the  proper  Party,  instead  of  the  De- 
fendant disclaiming  (x)«  So,  if  Fraud  be  charged,  a  disclaimer 
alone  is  insufficient ;  and  an  Answer  must  be  given  to  the  impu- 
ted Fraud  (y). 

Where  the  Defendant  disclaims,  the  Court  will  in  general 
dismiss  the  Bill  a^inst  him,  unless  his  conduct  has  been  vexa- 
atious  (z) ;  but  it  is  said,  (a),  if  the  Plaintiff  shows  a  probable 
cause  for  exhibiting  the  Bill,  he  may,  by  Motion  or  Petition,  pray 
a  Decree  against  tne  Defendant,  upon  the  ground  of  the  Dis- 
claimer (6).  Where  the  Defendant  disclaims,  unless  the  Dis- 
claimer be  only  as  to  part,  and  an  answer  to  the  rest  of  the  Bill, 
the  Plaintiff  should  not  reply  (c^  ;  if  he  does  he  pays  thje  Costs. 
A  Defendant  cannot  *get  rid  ot  a  disclaimer,  without  a  [*S37 
strong  case,  upon  affidavit  (</)• 

If  a  Party  has  a  right  to  Relief,  he  has  a  ri^ht  also  to  an  An- 
swer from  the  Defendant  to  every  Allegation  in  his  Bill, -the  ad- 


(r)  Barclay  v.  Rnssen,  Dick.  73a  (x)  Redesd.  Tr.  PI.  253, 9d  edit. 

DavuoD  w,  Attomey-Genaral,  Exch.  (y)  Bulkley  ▼.  Danbar,  I  Anstr. 

1813.  37. 

(«)SeetibecaMtmentioDedbjMr.  (jr)CoDper'B  Eq.  Plead.  311,  and 
Fowler,  in  bis  Exchequer  Pract.  p.  the  case  there  mentioned. 
46t ;  and  see  Barclay  v.  Russell,  IS  (a)  Harrison's  Ch.  Pract.  New- 
Vet.  7t9.  land^B  edit.  p.  236. 

(I)  Errington  v.  Attorney-General,  (6)  Redes.  Tr.  PI.  264,  2d  edit. 

Biiab.303.  le)  Harrison's  Cb.  Pract  Newl. 

(«)  Davison  v.  Attorney-General,  edit.  236.  3  Atk.  682.    Redes.  Tr. 

Exch.  3D  June,  1813.  PI.  236,  2d  edit. 

(d)  Seton  v.  Sladc.  7  Ves.  267. 
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miMion  of  the  tratb  of  which,  h  necessary  to  entitle  him  to  that 
Relief  (e)«  The  Plaintiff  may  require  this  Discovery,  cither  be* 
cause  he  cannot  prove  the  facts,  or  in  aid  of  proof,  and  to  avoid 
expense  (/*)  ;  or  to  substantiate  the  proceedings  and  make  them 
r^ular  and  efiectual  in  a  Court  of  Equity  (g). 

In  a  Suit  for  an  Account,  the  Answer  must  not  merely  be  such 
as  to  enable  the  Plaintiff  to  obtain  an  Account  in  the  Master's 
Office,  but  the  Defendant  is  bound  to  give  the  best  account  be 
can;  not,  however,  by  long  and  oppressive  Schedules,  but  by 
referring  to  Books  and  Accounts  so  sufficiently  as  to  make  them 

E art  of  the  Answer.  The  Plaintiff  has  a  right  to  compel  him  by 
is  Answer  to  set  forth  the  best  Account  be  can  give  (A).  If, 
however,  a  Bill  prays  that  a  Defendant  may  either  admit  Assets, 
or  that  an  Account  may  be  taken  of  the  Testator^s  personal  Es- 
tate, but  does  not  require  the  Defendant  to  set  forth  such  Ac* 
count,  he  is  not  bound  to  do  so  ;  and  a  submission  to  Account  is 
sufficient  (t)« 

If  in  a  Suit  against  an  Executor  or  Administrator,  he  denies  by 
333*]  his  Answer  the  foundation  of  the  Bill,  *viz.  That  the 
Plaintiff  is  not  the  neit  of  Kin,  in  which  right  h^  sues  (£) ;  or 
denies  that  there  is  a  Balance  of  Accounts  against  the  Testa* 
tor^s  E2state,  he  need  not  set  forth  an  Account  of  the  personal 
Estate  by  way  of  Schedule  (h).  But  if  the  fact  does  not  lie  in 
bis  knowledge,  though  he  denies  it,  he  must  set  out  an  Account 
of  Assets  (t). 

So  where  a  Bill  was  61ed  for  an  Account  of  Goods  landed  at 
a  certain  Quay,  the  Plaintiff  claiming  a  right  of  Tollage  by  pre- 
scriptioB,  the  Defendant  denied  the  PiaintifiC^s  Title,  and  refus- 
ed to  discover  the  Goods ;  and  it  was  held  he  was  not  compel- 
lable till  the  Plaintiff  had  established  his  right  at  Law  {k). 

If  a  Bill  be  brought  for  Tithes  of  Conies  by  Custom,  and  the 
Defendant  by  Answer  denies  the  Custom,  he  need  not  set  forth 
how  many  Conies  he  killed  (/). 

But  although  the  Defendant  by  bis  Answer  denies  the  Title 
of  the  Plaintiff,  yet  in  many  cases  he  must  make  a  Discovery, 
though  not  material  to  the  Plaintiff^s  Title,  and  though  the 
Plaintiff,  if  he  has  no  Title,  can  have  no  benefit  from  the  Dis- 
covery* As,  if  a  Bill  is  filed  for  Tithes,  praying  a  Discovery  of 
tbefquantity  of  Land  in  the  Defendant's  possession,  and  of  the 


le)  Cooth  V.  Jackson,  6  Ves.  37,  8.        (g)  Sweet  v.  Youne,  Ambl.  354. 


')2  Atk.  241.  (A)  Philips  v.  Carey,  4  Ves.  107. 

J)  2  Vee.  49S,  oited  Redesd.  Tr.        (i)  Ambl.  334  ;  and  see  Hard.  188. 

PI.  i49.  3d  edit  Sed  qua.  See  Mazzarredo  v.  Mait- 

(A)  White  V.  Williams,  8  Ves.  193.  land,  3  Madd.  Rep.  170. 
Leltmard  v.  Leonard,  I  Ball  &  Beat-       {k)     Northieigb     v.     Lnacorabey 

tj,  334 ;  and  see  Redesd.  Tr.  PI.  250,  AmbL  612. 
1.  (0  Randall  y.  Head,  Hardr.  188. 

(t)  Miseaorr.  Bnifoot,  1  Cox.  58. 
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value  of  Ibe  Tithes ;  though  the  Defendant  insists  upon  a  Modas, 
or  npoD  an  exemption  from  Tithes,  or  absolutely  denies  tlie 
Plaintiff  ^s  Title,  he  *must  yet  Answer  as  to  the  quantity  [*339 
of  Land  and  value  of  the  Titiies  (m)« 

It  is  broadly  laid  down  in  some  Books,  notwithstanding  the 
pieceding  Cases,  that  if  a  Defendant  answers  at  all  he  must  an* 
8wer  fully ;  but  this  has  been  a  subject  of  much  controversy  (n). 
Lord  EUdan  termed  it,  ^^  a  distracted  point  (o).'^  Lord  Ktn* 
yim  {p)  and  Lord  Thurlon  (9),  differed  on  the  subject  (r) ;  tMit 
Lord  Rosslyn  observed,  that  Cookson  v.  Elliion  is  mistaken  ; 
and  that  thotigh  Shepherd  v.  Roberts  was  truly  reported,  yet 
Lord  Thurlwo  aftetwards  changed  bis  opinion  {s). 

In  one  Case,  Lord  Commissioner  Eyre  said,  it  had  been  con* 
Btantly  the  practice  in  the  Court  of  Exchequer,  upon  arguing 
exceptions,  to  admit  the  question  to  be  discussed,  now  ht  tbe 
Party  was  bound  to  answer  the  Interrogatories  put  to  him ;  bnt 
he  should  be  glad  to  take  advantage  of  the  role  that  Lord  7%tcr* 
ixno  had  laid  down  in  particular  cases,  and  to  apply  it  to  all,  that 
wherever  the  Party  is  not  obliged  to  answer  the  Interrogatories 
put,  he  must  take  advantage  of  it  by  Demurrtr  {i) ;  and  in  a  re* 
cent  Case  (tt),  Vice  Chancellor  Leach  held,  that  "  A  Defend- 
ant cannot  by  Answer  object  to  answering,*  Aoiidi  by  [*S40 
Plea  be  may.  That  point  was  much  considered  in  Somerville  v. 
Mackay  {x) :  It  is  not  expressly  decided  there ;  but!  remember 
during  the  Argument,  the  Lord  Chancethr  strongly  en^essed 
his  opinion  that  a  Defendant  could  not  answer  to  part  of  a  Bill, 
and  refuse  to  answer  the  rest ;  and  I  think  that  is  so  usefnl  a 
Rtile  that  I  shall  always  adhere  to  it.''  The  inconveoieoces 
of  a  contrary  Role  are  stated  by  Lord  Eidon  in  Shan  r.  Ching 
{y).  ff  a  Person  is  made  a  Defendant,  who  bars  no  interest  ia 
the  subject,  and  mr^  have  been  examined  as  a  Witness,  he 
tnay,  as  we  have  seen,  by  Plea^  (except  in  tl)e  Csse  ^f  Corpora- 
tions) (z)  or  Demurrer  (a),  as  the  case  may  require,  insist  that 
he  is  not  obliged  to  answer ;  but  if  he  does  answer,  he  must,  in 
general,  answer/ti/Zy  (fi) ;  but  where  a  Defendant  by  answering 


(m)  Redesa.  Tr.  PI.  351 ;  aptf  see  jua.  457  ;  l>at«ee  Taylor  v.  MiBoar, 

GamW  r.  l^flsroy,  Birab.  60.  SetL  l\  Ves.  49. 

vid.  Sokiesv.  P«vftet,Owaiin*B  Tythe  (0  Salb^r  v.  fielhy,  4  Brow  C.  C.  If. 

Cases,  1 100.  (y)    Mazarredo    v.    Maitlaad,  3 


fn)SeeDdlAerv.  LofS  HuirtiDg^-    Madd.  Rep.  70. 
sld,  I    "■ 


field,  1 1  Ves.  393.  Ix)  16  Yes.  9Bt. 

(o)  Bhawv.  "Cbiojr,  1 1  Ves.  306.  M  1 1  Tee.  395. 

(j9)  Jerrard  v.  Saunders,  3  Ves.  (x)  3  P.  Wms.  810.  3  BiO.  93S.  I 

jub.  254.  Tes.  Jan.  392. 

(9)  Cooksdn  v.  EIHson,  9  Bk^C.  [a)  Cooksoii  v.  Efiisoa,  8  Bra.  C. 

C.  259.  Shepherfl  r.  RotiiBrto,  39R.  C.  9S9. 

C.C  939.  (&•)  See  before  iMBtioaed  Omtm ; 

^  Baker  v.  MriRfrih,  14  Ves.  '95.  but  see  Newman  v.  Godfrey,  9  Brf». 


a 


Jerrard  r.  Saunders,  2  Ves.    C.  C.  '339,  ani  1  An#tr.  47. 
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may  subject  himself  to  a  Pain^  Penally ^  or  For/eilure  (c),  in  sucb 
case,  though  he  might  by  a  Plea  or  Demurrer  shelter  himself 
from  answeriDg,  yet  if  he  does  answer  inpart^  he  is  not  compel- 
lable to  aasweryti%,  but  by  his  Answer  insist  on  not  answering 
341*]  such  criminal  matter  (<2).  Audit  seems,  a  ^Defendant 
is  not  only  protected  against  answering  any  question  that  has  a 
direct  tendency  to  criminate  him,  but  any  question  that  forms 
one  step  towards  it  (e)«  The  Law,  rather  than  compel  a  Man 
to  discover  what  would  subject  him  to  corporal  punishment,  or 
disgrace,  or  force  him  upon  wilful  and  corrupt  Penury,  refers 
the  matter  for  redress  to  his  own  conscieQce ;  and  therefore 
the  Rule,  nvllus  recedat  a  cancellaria  sine  remedio^  doth  not  ex- 
tend to  these  and  the  like  Cases ;  but,  as  a  Writer  observies, 
"  the  offender  standeth  at  the  Judgment  of  God  only''  (/)•  In 
a  Case  in  the  Exchequer,  where  a  Defendant  was  a  Publisher  for 
valuable  considerationj  and  did  not  plead  that  circumstance  as 
he  might  have  done,  but  insisted  upon  it  in  his  answer,  Mr.  Bar^ 
ran  Perrot  held  that  he  should  not  be  obliged  to  produce  fUs  71- 
tie  Deeds  (g)»  So  if  a  Defendant  does  not  plead  the  Statute  of 
Limitations,  yet  that  Statute,  it  seems,  may  oe  insisted  upon  in 
the  Answer^  and  the  same  advantage  derived  as  if  it  were  plead- 
ed (h).  A  Solicitor  also,  may  by  his  answer  to  a  Bill  against  him 
and  his  Clients,  refuse  to  discover  any  Deeds  or  Facts  confiden- 
tially communicated  to  him  (t) ;  but  it  is  questionable,  whether 
the  Executor  of  an  Attorney  can  avail  himself  of  the  Attorney's 
privilege  not  to  disclose  the  concerns  of  the  Client  (k). 

343*]  *If  a  Plaintiff  states  himself  to  be  Heir,  and  prays  a 
Discovery,  it  has  been  sometimes  thought  that  the  Defendant 
by  Answer,  denying  that  the  Plaintiff  is  Heir,  need  not  make  any 
further  Discovery ;  and  sometimes  it  has  been  considered  oth- 
erwise, as  the  Defendant  may  die,  and  the  Discovery  be  lost  (l\ ; 
nor  does  this  point  appear  to  be  clearly  settled,  unless  by  the 


{c\  See  Paxtoii'8  Case,  Select  Ca-  (/)  Grounds  and    Rudiments  of 

ses  &o,  p.  53.  Honeywood  v.  Selwin,  Law  and  Equity,  p.  7. 

2  Atk.  276.  Carzon  t.  De  la  Zouch,  {e)  Quoted  Arig^.  in  Hall  v.  Noyes, 

1  Swanst.  192.  Attorney-General  y.  3  Bro.'  478 ;    and  see   Leonaro  v. 

Brown,  ibid.  p.  905.    Ab  to  a  Penal-  Leonard,  J  BaU  &  Beatty,  326.  Ste- 

ty.  [Nelme  and  others  ▼.  Newton^  yens  v.  Gaale,  2  Vem.  Jerrard  r. 

before  v.  C.  Leaob,  23  April  1819.  Slaunders,  2Ve8.  jan.  454.  Rowr. 

MS.]  Teed,  15  Ves.  378. 

(dTSee  Redesd.  Tr.  PI  163, 249.  (h)  Norton  y.  Tnnrille,  2P.  Wms. 

Sdeoit.  and  the  Cases  there  cited.  144. 

See  also  Williams  y.  Farrinrton,  3  (t)  Stratford  y.  Hogan,  2  BaU  &: 

Bro.  40.  S.  C.  2  Cox,  203,  and  Wrot-  Beatty,  164. 

tealeyy.  Bendish,  3  P.  Wms.  238,  (ik)Fenwick  y.  Reed,  iMeriy.  122. 

and  what  Lord  Bldon  says  in  Taylor  h)  Bakery.  Mellisfa,  11  Ves.  75, 6. 

▼.  Milner,  10  Yes.  450,  and  Lord  tmt  a  Defendant  may  by  Answer^ 

Manners  in  Leonard  y.  Leonard,  1  insist,  that  he  is  not  Heir,  see  tbe  Ca* 

BaU  ScBea.  325,  326.                     •  ses  mentioned^  ante,  1  voL  p.  200. 
^  (e)  Paxton  y.  Donglas,  10  Ves.  228. 
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decition  of  fiie  Vice  Chancellor  before  alluded  to.  Previous  to 
that  decisioD,  the  Rule  would  appear,  from  the  Cases,  to  be,  that 
a  Defehdaut  could  not  by  Answer  avail  himself  of  every  ground 
of  Defence  which  he  could  use  by  Demurrer  or  Plea  ;  but  that 
if  a  Discovery  sought  for  by  a  Bill  was  improper,  a  Demurrer  or 
Plea^  or  what  is  known  by  the  name  of  a  negative  Plea,  might 
be  put  in,  or  a  short  Answer  showing  that  no  further  Answer 
ought  to  be  made  ;  but  a  Defendant  was  never  allowed  by  an 
answer  to  give  a  jvarlia/ Discovery,  more  especially  if  he  did  not 
make  a  sumcient  Averment  as  a  ground  of  refusing  a  further 
Answer  (m). 

It  was  held,  that  if  a  Partnership  be  alleged,  and  an  Account 
prayed,  and  the  Defendant  denies  the  Partnership,  he  is  not 
bound  to  set  forth  an  Account  (n) ;  but  this  doctrine  appears  to 
be  ovemiJed  by  subsequent  Decisions  (o). 

A  Defendant  is  bound  to  answer  specifically  to  *the  [*343 
specific  Chaiges  in  the  Bill ;  and  therefore  where  a  Defendant 
was  charged  by  the  Bill  with  the  Receipt  of  particular  specified 
Sums,  with  many  circumstances  respecting  the  times  when  re- 
ceived, and  ofwhom^  and  on  tohat  account^  it  was  held  that  it  was 
not  sufficient  for  the  Defendant  to  say  generally ,  that  he  had  in 
a  Schedule  set  forth  an  Account  of  all  sums  received  by  him 

The  answer,  also,  must  be  argumentativej  but  there  must  be 
a  positive  Averment  (q). 

If  the  Answer  put  in  be  short  and  delusive,  and  merely  to 
save  an  Attachment,  and  not  as  a  substantial  Answer,  the  Court 
will  not  consider  it  as  an  Answer^but  order  it  to  be  taken  off 
the  File ;  and  the  Court  will  at  once  decide  upon  such  an  An- 
swer, or  if  necessary,  will  refer  it  to  the  Master,  to  see  whether 
the  Answer  put  in  be  substantially  an  Answer  (r). 

If  an  Answer  is  insufficient,  Exceptions  may  be  taken ;  or 
rather,  it  is  not  considered  as  an  Answer  («)•  A  submission  to 
answer  Exceptions  is  a  proof  of  insufficiency  (<)•  When  Excep- 
tions are  answered,  the  whole  is  taken  as  one  Answer,  but  not, 
it  seenM,  so  entirely  so,  as  to  prevent  a  Prosecution  for  Perju- 
ry (ti). 

If  an  Answer  be  referred  for  tm^er/inence,  no  ^reference  [*344 

(m)  See  SomerrUle  v.  Mackay,  16  (9)Faulder  v.  Staart,  11  Ves.  90X 

Yes.  38t.    This  Case  don  not  ap-  (r;  Smith  v.  Serle,   14  Ves.  415, 

|war  to  warraot  the  i^oeral  proposi-  overruling  Tomkin  v.  Lethbridce,  9 

tkm  stated  id  the  matipnal  note  of  Yes.  1 78,  and  463.    Myres  v.  Mit« 

the   Case.    It  was  decided  on  the  ford,M.  T.  1819,  hefore  Lord  £ldon* 

particalar  natttfe  of  the  Answer.  MS. 

(n)  See  Jacobs  v.  Goodman,  2  Cox,  (m)  Bishtoo  v.  Birch,  1  Yes.  &  Bea. 

p.  282,  mentioned  also  in  note  to  Hall  366.  Edwards  y.  M'Leay,  2  Yes.  k 

V.  Noyee,  3  Bro.  C.  C.  487.  Bea.  268. 

{o)Kaw  ▼.  Teed,  J5  Yes. 373;  and  (I)  1  Yes.  &  Bea.  366. 

see  Leonard  ▼.  Leonard,  1  Ball  &  (u)  Edwards  r.  M'Leay,  2  Yes.  & 

Beatty,323.  Bea.  258. 

(p)Hepbiini  ▼.  Danmd,  1  Bro. 
C.  C.  608. 
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can  be  obtained  for  insufficient  antil  tbe  former  reference  is  de- 
termined (x)* 

The  Costs  of  insufficient  Answers  are  tbas  provided  for;  for 
the  first  insaffieient  Answer  in  a  town  Cause,  the  Defendant  paya 
40«. ;  for  a  second,  G0«. ;  for  a  third  4/« ;  for  a  fourth,  5/. ;  and 
to  obtain  these  Costs  the  Plaintiffsucs  out  a  Subposna,  and  if  not 
paid,  an  Attachment  issues  (y). 

A  Demurrer,  together  with  a  mere  denial  of  Combination 
bj  Answer,  does  not  satisfy  the  undertaking  not  to  demar  alone 
{z). 

Where  a  Discovery  is  sought  of  a  Correspondence,  if  tbe 
Defendants  set  forth  Extracts  of  Letters j  and  swear  tiiat  those 
are  the  only  parts  of  the  Correspondence  upon  tbe  sabject,  it  is 
sufficient  (a). 

A  Defendant  will  be  held  to  an  offer  in  his  Answer,  though  tbe 
circumstances  of  the  case  were  varied  from  what  they  were  at 
the  time  the  Answer  was  put  in  (b). 

The  doctrine  as  to  Motions  for  the  Production  of  Litters  or 
Deeds  referred  to  in  an  Answer,  will  be  stated  when  we  treat 
of  Motions  after  Answer ;  in  which  place  will  also  be  consider- 
ed the  doctrine  as  to  scandal  or  impertinence  in  Answers. 

When  the  Defendant  has  put  in  his  Answer,  the  Plaintiff  de- 
termines at  his  own  risk,  on  what  points  he  shall  take  Except 
845*]  tions  ;  and  if  Exceptions  ^are  filed,  it  is  then  for  tbe  De- 
fendant to  consider  whether  he  has  sufficiently  answered,  as  to 
all,  or  any,  and  which  of  those  points  of  tbe  Answer  that  are  ex- 
cepted to,  and  may  submit  to  answer  all  or  some,  or  may  aiigue 
the  question  upon  the  sufficiency  of  the  Answer,  first  before  the 
Master,  and  afterwards,  on  Exceptions  to  his  Report  (c). 

Exceptions  to  a  Report  by  a  Master,  under  a  Decree  made 
at  the  Rollf ,  may  be  set  down  before  the  Lord  Chancellor  (d). 

If  an  Answer  be  filed  in  Term,  the  Plaintiff  must  put  in  his 
Exceptions  the  same  Term,  or  within  eight  days  after ;  but  if  the 
Answer  be  filed  in  the  Vacation,  the  Defendant  has  eight  days 
after  the  commencement  of  the  ensuing  Term  to  put  in  Excep- 
tions ;  and  by  tbe  consent  o{  tbe  Defendant,  or  by  Motion  or 
Petition,  he  is,  as  of  course,  entitled  to  two  Terms,  and  the  Va- 
cation before  the  third,  within  which  he  may  file  Exceptions, 
nunc  pro  tunc  (e) ;  and  after  that  may  have  further  time  upon 


(a:)   Goodinge   v.  Woodhams,  14    78.  LaDsdowa  v.  Eldortoo,  8  Ves. 
Yea.  634.  Iiacy  r.  HorDby,  2  Yes.  &    526. 

Bea.  293.    De  Castro  v.  Da  Gosta,  3       (a)  Campbe)!  v.  Fxenobi  Aaatr.  58. 
Wood.  Lect  388.  ia  note.  lb)  Hollbrd  v.  BunieU,  1  Yem.  448. 

'  f)  Qotatv.  Ebers,  I  Madd.  Rep.       Ic)  1 1  Yes.  577,  aod  190. 

(en  BurdoD  v.  BurdoOf  9  Yes.  449. 
(ar)  Lee  r.  Pascoe,  1  Bro.  C.  C       (e)  Thomas  v.  LleireUjn,  6  Yes. 

-^n  Yid.3Atk.  19. 
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special  Cause  (/) ;  nor  is  Ibe  Rule  difereai  io  (he  Case  of  a 
mere  Bill  o/Diseavtry  (g).  And  where  ao  Answer  has  been 
referred  fer  iaipertioence,  and  reported  impertineDt,  the  Plaintiff 
has  the  two  Terms  and  the  following  Vacation  from  the  date  of 
the  Master's  Report  of  impertinence^  within  which  he  may 
moTe  to  file  Exceptions  to  his  Aiiswerntmc/h*o  tunc(h)9 

*The  Defendant  has  eight  days  from  the  Delivery  of  ['^346 
the  Exceptions  to  consider  whether  he  will  pot  in  t  farther  An- 
swer (f). 

In  the  Eoxhtqunr^  if  the  Defendant  snbmits  to  answer  Excep* 
tions,  be  mnst  give  notice  to  the  other  Party  before  be  can  ffle 
bis  amended  Answer ;  but  the  practice  is  different  in  Ibe  Court 
of  Chancery  (k). 

In  general,  if  a  Plaintiff  amends  bis  Bill  after  an  Answer  is 
pat  in,  be  cannot  except  to  such  Answer ;  but  if  the  Aneod- 
nieot  be  merely  that  of  adding  a  Defendant^  this  does  not  pi^- 
cludc  the  Plaintiff  from  excepting  to  the  Answer  (/) )  and  the 
Amendment  of  a  BiU,  after  an  Anstrer,  by  introdocin^a  prayer 
for  an  injunction,  has  been  permitted,  wittiout  prejudice  to  Ex- 
ceptions (m)* 

Exceptions  must  be  signed  by  Counsel. 

No  Exceptions  lie  to  die  Answer  of  an  Infani  (n)t  nor,  as  it 
has  been  held,  to  the  Answer  of  the  Auormt/^ienifid  (a)« 

Wbilst  a  Demurrer  (p)  or  a  Plea  (q)  is  dependiag,  no  Excep- 
tions should  be  taken  to  an  Answer  (r)»  If  Exceptions  are  ta- 
ken pending  a  Demurrer  to  Diiicovery,  this  operates  as  an  ad- 
mission of  the  Demurrer  ;  but  the  Court  will  permit  the  Party 
*to  withdraw  his  Exceptions  on  the  Payment  of  Costs  (#)•  [*347 

Where  there  is  an  Answer  to  part,  and  a  Plea  to  the  r^idue^ 
the  Plaintiff  cannot  except  to  the  Answer  till  the  Plea  is  atvued, 
or  an  Order  obtained  that  it  shall  stand  for  an  Answer,  with  lib- 
erty to  except  (<).  But  if  a  Plea  or  Demurrer  is  filed  witboot 
anf  Answer,  and  is  overruled,  the  Plaintiff  need  not  take  Ex- 
ceptions, but  the  Defendant  must  answer  the  whole  Bill  as  if  no 
Defence  had  been  made  to  it  (t<). 


Woo 


')  Anon.3Atk.  19.    Ooodingev.  C.  2^.    Lucas  v.  Luoai,  13  Vss. 

'oodbams  14  Yes.  536.  27.  S.  C.  MS. 

(g)  See  Baring  v.  Primep,  1  Madd.  (o)  Da?tooti  r.  Attoniey-OeDeral» 

Bep.  9S6,  whkk drsrriiles  Hewart  ▼.  EKcb.  90  Jaae,  1813. 

Semple,  5  Yes.  86.  (p)  LcmdoD  Assurance  v.  Cast  la- 

[h)  Uhrw  V,  Dyer,  1  Mervr.  I.  dia  Companj,  8  P«  Wnw.  386. 

f )  Harri«>a*8  Cb.  Pract.  NewL  {q)  Copeland  v.  Wheeler,  4  BrO« 

lit  p.  197.  C.  C.  256. 

!k]  AaoB.  1  Aostr.  86.  ir)  Baker  t.  Pritcbard,  8  Atk.  390. 

A  Taylor  y.  Wrench,  9  Yes.  315.  M  Boyd  y.  Mills,  13  Yes.  85.  M- 

m)   Sarory  t.  Dyer,  Ambl.  70.  desd.  Tr.  PI.  p<  388.  id  edit. 

Jaeob  v.  HaU,  12  Yes.  468  }  and  see  (f)  Darnel  y.  Reyny,  1  Vera.  344, 

DeU  Torre  ▼.  Bemaldes, 4 Madd.  aad9Atk.390»  biit8ee3  P.  Wols* 

Reports.  337,  note  S. 

in)  Bee  I  Yes.  ion.  494.  4  Bro.  C.  (a)  Bunbair^  ]»» eit.  lUdesd*  Tr* 

PI.  256. 3d  edSt. 
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I 

If  Exceptions  are  taken  to  an  insafficient  Answer,  and  the 
Defendant  insufficiently  answers  the  Exceptions,  the  Answer 
must  then  be  referred  iMick  upon  (he  old  Exceptions  (a?),  for  ttie 
Plaintiff  cannot  add  to  the  Exceptions  (y). 

Where  an  original  Bill  has  been  filed,  and  Exceptions  have 
been  taken  to  the  Answer,  and  the  Plaintiff  moves  to  amend,  if 
he  thinks  that  the  Answer  to  the  original  and  amended  Bill,  as 
insafficient,  he  must  go  before  the  Master  upon  the  old  Excep- 
tions, as  they  apply  to  the  original  Bill,  and  upon  new  Excep- 
tions, as  to  the  new  matter  introduced  by  the  Amendments  ;  and 
the  utmost  he  can  have  is  the  Master's  Judgment  upon  the  An- 
swer to  the  Amendments,  with  reference  to  such  parts  of  the 
original  Bill  as  apply  to  them.  If  the  original  words  apply  to 
348*]  the  amendments,  the  Master,  considering  whether  the  *  An- 
swer is  sufficient  as  to  the  Amendments,  must  take  into  his  con- 
sideration every  thing  in  the  amended  Bill  that  gives  a  con- 
struction to  the  Amendments  (z). 

If  an  Answer  is  put  in,  and  upon  Exceptions  it  is  reported  in- 
sufficient, the  Defendant  it  has  been  held,  may  still  insist  on  the 
same  matter  by  his  second  Answer  (a)  ^  and  if  on  Exceptions 
to  such  second  Answer  it  is  again  reported  insufficient,  the  De- 
fendant may  except  to  such  Report^  and  bring  the  matter  be- 
fore the  Court ;  for.  where  there  are  several  Exceptions,  as  the 
matter  has  not  undergone  the  J  udsment  of  the  Court,  they  may 
go  into  it ;  though,  says  Lord  Hardwiekej  ^^  If  it  was  a  single  Ex- 
ception, perhaps,  it  would  be  another  matter  (6)."  But  this 
doctrine,  it  seems,  is  not  now  altogether  tenable.  Formerly,  it 
was  usual,  when  one  Exception  to  an  Answer  was  allowed  by 
the  Master,  be  reported  the  Answer  insufficient,  generally,  with* 
out  entering  into  the^consideration  of  the  remaining  ExcefiHtiona ; 
but  it  is  now  determined  that  the  Master's  Judgment  must  be 
given  on  each  Exception  (c). 

Where  Exceptions  were  taken  to  an  Answer,  and  the  Answer 
was  reported  insufficient,  mi  the  Plaintiff  amended  his  Bill,  and 
349*]  took  a  great  many  Exceptions*  to  the  Answer  to  the 
amended  Bill,  the  Chancellor,  on  Motion,  referred  the  second 
set  of  Exceptions  to  the  same  Master  (d). 

When  Exceptions  are  in  the  Paper  for  Argument,  and  ttie 
Plaintiff  does  not  appear,  if  the  Defendant  produces  an  Affida- 

(x)  Partridge  r.  Haycraft,  1 1  Ves.  practioe  of  that  Coart,  when  the  An- 

575.  svrer  OD  Ars^ment  was  found  delec- 

M  Ibid.  575,  sac.  tive  on  one  of  the  ExceptionB,  to  de- 

(z)  Partridge  v.  Haycraft,  1 1  Ves.  sist  from  farther  Inquiry  reBpecting^ 

58 1  •  the  remaining  Excentions  which  were 

ia\  Finch  v.  Finch, 2  Ves.  491.  taken  as  allowed  ;  but  now  all  the 

^J  ^bid.  Exoeptbns  must  be  argued,  and  al- 

c)Rowe  y.  Gudgeon,  1  Ves.  &  lowed  or  disallowed.    [See6Bro.P. 

Bea.  333.     In  the  Exchequer,  Ex-  C.  506,  n.] 

oeptions  are^n  the  first  instance,  and  (d)  Pratt  v.  Tessier,  1  Bro.  C.  C. 

without   any   referenise,    argued  in  39. 
open  Court;  and  it  was  formerly  the 
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vit  of  Service  of  the  Order  apon  him  for  Argament  of  the  Ex- 
ceptions, they  will  be  overruled  ;  but  if  no  JBUcb  Affidhvit  is 
produced  they  are  only  struck  out  of  the  Paper  (e).  So  if  the 
Defendant  does  not  appear,  and  the  usual  Affidavit  is  produced, 
the  Exceptions  will  be  aHowed.  The  Affidavit  in  these  cases 
must  be  produced  in  Court ;  it  is  not  sufficient  to  produce  it  to 
the  Register  out  of  Court  {/). 

Replicaticns  and  R^mnders. 

A  Replication  is  the  Plaintiff's  Answer,  or  Reply  to  the 
Defendant's  Plea,  or  Answer  {g). 

Where  the  Defendant  by  his  Answer  admits  the  Plaintiff's 
Case,  or  so  much  as  to  render  the  examination  of  Witnesses  un* 
necessary,  a  Replication  need  not  be  filed  (A),  unless,  perhaps, 
in  the  case  of  an  Infant,  who,  as  his  Answer  cannot  be  read 
against  him,  can  admit  nothing,  and  the  Plaintiff  therefore,  must 
prove  his  Case  (t).  In  a  late -Case,  Lord  Eldon  observes,  "  it 
18  said,  that  in  the  Case  of  an  *  Infant  Plaintiff  there  must  ^^350 
be  a  Replication,  but  1  cannot  find  that  laid  down  in  any  Book 
of  Practice''  (A). 

Special  Replications  were. formerly  put  in,  but  they  are  now 
disused  (J). 

Refoinders  are  also  disused,  but  the  Plaintiff  after  replication 
most  serve  the  Defendant  with  a  Subpoena,  requiring  him  to 
appear  to  rejoin,  unless  he  will  appear  gratis  (m).  The  effect 
or  this  Process  is  merely  to  put  the  Cause  completely  at  issue 
between  the  Parties ;  for  immediately  after  the  Defendant  has 
appeared  to  rejoin  gratis,  or  after  the  return  of  a  Subpoena  to 
reioin,  served  on  the  Defendant,  and  which  by  Order,  obtained 
of  course,  is  now  usually  made  returnable  immediately,  and 
served  on  the  Defendant's  Clerk  in  Court,  the  Parties  may  pro- 
ceed to  the  examination  of  Witnesses  to  support  the  facts  alleg- 
ed by  the  Pleadings.  Where  by  mistake  a  Replication  has  not 
been  filed,  and  yet  Witnesses  have  been  examined,  the  Court  has 
permitted  the  Keplication  to  be  filed  nunc  pro  tune  (n). 


(e)  Anon.  18  Jan.  1818,  before  V.  237;  aodseeon  this  subject  Bacon's 
O*  u0acb.  TrsLcts  291. 

(n  AnoD.  4  Feb.  1818,  before  V.  {k)  Cowdell  v.  Tatlock,  3  Ves.  & 

C.  Leach.  Bea.  20,  21.    In  1  Turn.  &  Veo. 

(f)  Redesd.  Tr.  PI.  255.  2d  edit.  Pract.  p.  84  4th  edit,  it  is  said  that  a 
AjPract.  Reg.  Wyatt's  edit.  p.  Replication    is    always    necessary 

374.  Barker  T.  Wyld,  1  Vem.  140.  where  the  Plaintiffs,  or  any  of  them, 

Ji)  Legmrd  v.  Sheffield,  2  Atk.  377 ;  are  lofimts. 

1  see  2  Eq.  Abr.  p.  227,  in  Marg.  (/)  Noseworthy  v.  Bassettj  1  Vem. 

Sedfrid.  contra  Thurston  v.  Nutton,  361.  Redesd.  Tr.  PL  256. 

mentioned  in  note  A.  to  3  P.  Wms.  (m)  Mosely,  123,  296. 

(n)  Ibid.  296. 
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IVhere  there  is  a  Plea  and  Answer,  and  the  Plaintiff  replies, 
the  Replication  must  be  to  the  Answer  and  also  to  the  Plea  (o)« 

A  Plaintiff  may  after  Replication  obtain  an  Order  of  course 
to  withdraw  his  Replication,  and  amend  the  Bill  (p) ;  but  the 
Court  will  not  give  leave  to  withdraw  a  Replication^  unless  for 
Sdl*]  the  purpose  of  amending*  the  Bill  {q) ;  and  in  such  case 
the  Plaintiff  must  not  only  show  the  materiality  of  the  Amend-' 
ment,  but  also  why  the  matter  to  be  introduced  by  the  Amend- 
ment was  not  stated  before  (r). 

Sometimes  liberty  to  amend  is  given  without  withdrawing  the 
Replication  (#)• 

An  Order  to  withdraw  a  Rejoinder,  and  rejoin  de  novo^  may 
be  obtained  for  the  purpose  of  giving  notice  of  an  intention  to 
dbpute  «n  Act  of  Bankruptcy  under  the  Stat.  49  Gee*  3«  c« 
121,  by  analogy  to  the  practice  at  Law,  permitting  a  Plea  to  be 
withdrawn ;  but  there  must  be  an  Affidavit,  as  is  tiie  practice  in 
the  Exchequer,  stating  the  Deponent's  information  and  belief^ 
that  it  is  essential  to  tiie  justice  of  the  Case  (<)•  The  liberty^ 
however,  given  by  the  Order  being  an  induicence,  will  not  be 
extended  to  a  Case  where  the  negligence  of  the  Party  obtaio** 
ii^  it  has  put  it  out  of  the  power  of  the  other  Party  to  estab* 
lish  the  fact  it  was  intended  to  dispute ;  and  therefore,  where 
such  an  Order  had  been  obtained,  and  it  afterwards  appeared 
ttiat  the  Person  who  proved  the  Act  of  Bankruptcy  was  dead, 
the  Order  was  directed  to  stand  only  upon  the  terms  of  the 
Defendant  consenting  that  the  Depositions  of  the  deceased 
should  be  admitted  as  Evidence  of  the  Act  of  Bankruptcy  (u). 

A  further  Aaswef  is  in  every  respect  similar  to,  and  indeed 
353*]  is  considered  as  forming  part  of,  the  first  *  Answer.  So  an 
Answer  to  an  amended  Bill  is  considered  as  part  of  the  Answer 
to  the  original  Bill  (x). 

A  Plaintiff  may  either  have  a  Decree  according  to  bis  Equi- 
ty, or  the  Defendant's  offer  in  his  Answer,  although  he  replies  to 
it,  and  goes  to  Commission  (y). 

Motions  after  Demurrer^  Plea,  or  Antwerp  and  before  Decree. 

The  general  doctrine  as  to  Motions  has  before  been  observ- 
ed upon  (r).  Those  most  commonly  resorted  to  in  this  stage  of 
a  Suit,  are, 


(o)  Niccd  V.  Wiseman,  S  Vera.  Sfl ;  and  see  2  Rose,  216.    Coop. 

46.  270. 

[p]  Rogers  v.  Gore,  17  Ves.  190.  {u)  Brickwood  v.  HiHer,  I  Blerir. 

'  '•* Reynolds,  3  Atk.  5S6.  4. 

Callifbrd,  3  Anitr.  (x)  3  Atk.  903. 

\y)  Anoo.    Mos.  41  ;    and  see    1 

Andrae  v.           ■  t  Dick.  768.  Vera.  448. 

Berks  v.  Wigan,  1  Ves.  &  Bea.  («)  Ante,  p.  21 1 ,  ^^ 
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1.  Motion  to  receive  an  Injunction, 

Ir  an  iDJonction  obtained  before  Answer  is  dissolved  on  the 
Answer,  the  Plaintiff  maj  amend  his  Bill ;  and  if  the  Defend^ 
adt  19  in  defmdt  by  not  having  an9wered  such  amended  Bill,  the 
Plaintiff  may  by  speciai  Motion,  on  an  Affidavit,  verifying  the 
truth  of  the  £quity  stated  in  the  amended  Bill,  obtain  an  Or^ 
dcr  to  revive  the  Injunction  (a). 

2.  Motion  to  refer  for  Scandal  or  Imperiinmce* 

It  may  be  generally  observed,  that  there  can  be  no  one  Pro* 
ceeding  before  theCoart,  which,  if  made  the  veheicle  of  fccan* 
dal  and  Impertinence,  the  Court  will  not  eiamioe  with  the  view 
to  reform  it  {h). 

In  these  cases  the  Court  always  shows  an  anxiety  *to  [^953 
keep  the  Record  pure ;  and  the  Court,  it  seems,  even  without  a 
Motion,  and  on  the  application  of  a  Person  not  a  Party  to  the 
Record,  would  interfere  (c). 

If  an  Answer  contains  any  thing  scandalous,  the  Court  will, 
on  a  Motion  of  course,  refer  it  to  the  Master,  and  it  will  be  ex» 
penged.  The  Court  sends  it  to  the  Master  immediately,  from 
the  impossibility  of  the  Court  to  inquire,  itself,  In  the  fir9t  in* 
stance,  and  from  considerations  of  delicacy  as  to  character  {i). 

If  an  answer  goes  out  of  the  Bill  to  state  some  matter  not 
malarial  to  the  Defendant's  Case,  it  wilt  be  deemed  impertinent 
{i)  \  but  if  the  matter  of  an  Answer  be  relevamJt,  whatever  be 
the  aatare  of  it,  it  is  not  $eandalou8  (/) ;  and  nothing  is  eon« 
lidered  as  irrelevant  that  may  have  an  influence  upon  Uie  Suit, 
attending  to  the  nature  of  it  (g). 

A  Defendant  may  obtain  a  Reference  for  Scandal  contained 
in  the  Answer  of  a  Co-defendant  (A). 

Though  the  Answer  be  referred  for  insufficiency,  it  may  af- 
terwards be  referred  for  scandal  (i). 

If  an  Answer  is  referred  for  scandal,  and  reported  scanda* 
Ions,  and  the  Scandal  is  expunged  from  the  Record,  the  Party 
cannot  afterwards  except  to  the  Report,  because  it  does  not  ap- 

SMr  on  the  Record  what  the  Scandal  was,  the  Parties  being 
ulty  in  not  excepting  sooner  {k). 

MJ^me^y.  Doirnes,  18  Yes.  S$t.  (g)  Lord  St    John   t.  IMj  St 

(6)  Enkine  ▼.  Garthshpre,  18  Yes.  Joba,  1 1  Yes.  $99.    CoAn  v.  tJoop- 

114.    Iq  this  Case  it  was  held  that  a  er,  6  Yee.  514. 

Btaie  </fkcU  before  the  Master  god-  (A)  Coffin  v.  Cooper,  0  Yes.  514. 

taain^   Scandal  and  Iropertineoce  (i)  Ellison  ▼.  Burgeas,  aentione^ 

■ay  be  referred.  in  note  to  2  P.  Wms.  312. 

(0  Coffin  T.  Cooper,  6  Yes.  514.  (k)  Harrison's  Fract  edit  Nev- 

id)  Ibid.  515.    Ante.  976.  land,  p.  193»  who  cites  2  P.  Wms. 

(aj  Redesd.  T,  pi.  263. 3d  edit  181. 
{/ )  Mosely,  45, 70. 6  Yes.  514. 
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354"*]  *So  if  an  Answer  coDtain  impertinenc^j  a  Motion  may 
be  made  to  refer  it,  so  that  it  may  be  expunged. 

It  has  been  said  there  is  no  established  Rule  of  the  Court 
within  what  time  an  Answer  may  be  referred  for  impertinence 
(k) ;  but  after  the  answer  has  been  replied  to  (/),  or  after  the 
Plaintiff  has  undertaken  to  speed  the  cause,  it  cannot,  it  seenes, 
be  referred  for  impertinence  (m).  Impertinence,  however,  has 
in  some  cases  been  ordered  to  be  expunged,  even  at  the  bearing 
of  the  Cause  (n). 

If  an  Answer  be  considered  impertinent^  and  also  insyffidentj 
an  application  should  first  be  made  to  refer  the  Answer  for  tm- 
pertinence^  and  a  Report  should  be  obtained  before  the  Motion 
to  refer  for  insufficiency  (o) ;  for  one  Master  may  consider  that 
as  impertinent,  which  another  Master  might  think  necessary, 
and  which  supplied  the  deficiency  {p) ;  and  it  has  been  held, 
that  after  a  reference  for  insufficiency,  the  Answer  cannot  be 
referred  for  impertinence  {q) ;  or  if  already  referred  for  in- 
insufficiency,  such  reference  is  waved  by  a  reference  for  insoffii* 
ciency  (r). 

A  Schedule  tu  an  answer  containing  a  Bill  of  Costs  at  length, 
and  observations  with  reference  to  a  Bill  formerly  delivered  for 
the  same  business,  was  considered  as  impertinent,  though  the 
355*]  Bill  called  *upon  the  Defendant  to  set  forth  how  be 
computed  and  made  out  his  demand,  with  all  the  particulars  re- 
lating thereto,  with  Interrogatories  pointed  to  the  particular 
iteims^  and  to  a  minute  comparison  of  the  two  Bills.  The  De- 
fendant  ought  to  have  referred  to  the  former  Bill  of  Costs  (5). 

If,  in  an  Answer  to  an  amended  Bill,  the  Defendant  puts  in  a 
complete  Answer  over  again,  mstead  of  referring  to  his  former 
Answer  it  may  be  referred  for  impertinence  (J) ;  and  if  upon 
such  reference  such  parts  of  the  Answer  are  reported  to  be  im-> 
pertinent,  they  will  be  struck  out  as  such,  with  Costs  (u). 

There  is  great  difficulty  sometimes  in  saying  what  is  imperti- 
nent. 

If  an  instrument  is  required  to  be  set  forth  by  the  Bill,  it  is 
not  impertinent  to  set  forth  the  whole  of  it,  for  if  a  Defendant 
takes  upon  himself  to  state  only  the  substantial  part  of  the  In- 
strumenc,  and  an  exception  is  taken  because  he  Ims  not  set  forth 


{k)  Kioworthy  ▼.  AUen»  I  Bro.  C.  {p)  Thomas  v.  — — ^  14  Ves.  537, 

C.  440.  overroling  what  is  said  2  in  note. 

Ves.  631 .  iq)  Pellew  y. ,  6  Ves.  458. 

il)  Dixon  T.  Olmius,  I  Cox,  412.  (r)  Ibid.  456. 

(m)  See Banies  ir.  Saxby,  cited  in  [t)  AUa^er  v.  Johnson,  4 Ves.  317 ; 

Mr.  Newland's  edit  of  Harrison's  ana  see  Norway  ir.  Rowe,  I  Merir. 

Ch.  Pract.  192.  347,  and  French  v.  Jacks,  ibid.  p« 

in)  Anon.  2  £q.  Ca.  Abr.  68.  357,  in  note. 

(0)  Goodinge  v.    Woodhams,    14  U)  Sic  dicL  Hildyard  r.  Cressy,  3 

Ves.  634.    Lacy  v.  Hornby,  2  Ves.  Atk.  303. 

&  Bea.  293.  (»)  Redesd.  Tr.  PI.  253.  2d  edit 
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the  substantial  part,  the  Court  would  be  unable  to  decide  what 
was  the  substantial  part  (x). 

A  Defendant  is  not  bound  to  confine  himself  to  Answer  to 
the  Interrogatories  in  the  Bi)l|  but  may  state  circumstances  in 
his  Defence.  If  what  is  stated  is  immaterial,  it  would  be  imper- 
tinent (y). 

If  the  PlaintiflTrefers  the  Answer  for  scandal  or  impertinence, 
and  the  Master  finds  the  Answer  is  ^neither  scandalous  [*356 
or  impertinent,  the*  Plaintiff,  in  his  Exceptions  to  the  Master's 
Report,  must  show  wherein,  in  what  line  or  page,  and  how  far 
the  matter  is  scandalous  or  impertinent,  so  that  such  part  of  the 
Answer  may  be  expunged  by  the  Master;  and  it  is  not  sufficient 
to  say,  generally,  that  the  Answer  is  scandalous  or  impertinent 
(y);  but  nothing  is  said  of  the  converse  of  the  proposition — ^as 
to  the  form  of  the  Exceptions  where  the  Answer  is  found  to  be 
impertinent.  In  a  recent  Case,  however,  it  was  determined, 
that  Exceptions  to  a  Report  of  Impertinence  may  be  taken  after 
an  Order  to  expunge,  until  that  Order  has  been  acted  upon, 
and  that  it  is  not  necessary  to  take  objections  before  the  Master 
previous  to  a  Report  of  Impertinence  ;  and  further,  that  where 
It  was  impossible  to  prepare  Exceptions,  so  as  to  specify  the 
matter  of  the  Exceptions  before  the  matter  would  be  expunged 
bj  the  Master,  a  general  Exception  was  allowed  to  be  taken  to 
the  Master's  Report,  without  setting  out  the  particulars  except- 
ed to  (r). 

If  an  Examination  is  referred  for  impertinence,  and  the  Mas- 
ter finds  it  impertinent,  he  should  state  in  his  Report,  in  what  re- 
spects he  considers  the  same  as  impertinent  (a). 

When  an  Answer  is  referred  for  impertinence,  nothing  can  be 
done  in  the  Cause  till  that  reference  is  disposed  of;  and  where, 
therefore,  on  the  coming  in  of  the  Answer,  an  Order  nisi  had 
been  obtained  *to  dissolve  an  Injunction,  and  then  the  [*357 
Plaintiff  moved  to  refer  the  Answer  for  impertinence,  it  was 
held  that  the  Defendant  could  not  move  to  make  the  Order  ab- 
solute for  dissolving  the  Injunction,  until  the  reference  for  im- 
pertinence was  disposed  of  (6). 

A  Motion  to  refer  Interrogatories  and  Depositions  (c),  or  the 
latter  alone,  for  Impertinence  and  Scandal,  may  be  made  as  of 
course,  without  Notice  {d) ;  but  no  reference  in  such  Cases  will 
be  made  for  impertinence  only,  there  must  be  also  Scandal  (e) ; 
the  Deponent,  however,  will  not  be  ordered  to  pay  the  Costs  of 

(s)  C^utM  V.  PoweH,  U  Feb.  (b)  JeaningB  v.  Walker,  1  Cox, 

1818,  before  V.  C.  Leach.  178. 

(tt)  AaoB.  t6 Feb.  1818, before  V.  (c)  Whiter.  FosseU,  19  Ves.  113. 

C.ljeach.  (a)  Eastham  v.  LiddeU,  13  Yea. 

(«)Ci«v«i  V.  Wkrht,  t  P.  Wms.  tOI.    Irith  v.  Rooke,  mentioaed  in 

iriL  Pnoe  V.  Shaw,  %  Dick.  133. 

(a>  Norway  v.  Bovre,  1  Merir.  135.  (e)  Ibid.  Contra  Vanghan  ▼.  Lloyd, 

(ii)  Ami.  3  MaM.  Rsp.  S46.  1  Cox,  314. 

Vol  n.  29 
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scandalous  or  impertiDent  DepositioDs,  aioce  it  was  the  Commis* 
sioner^s  faalt  to  take  down  such  Deposition  (/)/ 

If  an  Answer,  on  Reference,  is  reported  impertinent,  it  is  a 
Motion  of  course  to  moTe  for  a  Reference  to  tax  the  Plaintiff's 
Costs,  but  if  reported  not  impertinent,  a  like  Motion  may  be 
made  to  refer  it  to  the  Master  to  tax  the  Defendant's  Costs  (g). 

By  a  General  Order ^  10th  March  1818  (A),  all  References  of 
Answers  for  insufficiency,  or  for  Scandal  and  Impertinence,  or 
for  Impertinence,  made  in  the  same  Cause,  must  be  made  to  the 
same  Master  ;  and  where  Answers  of  Defendants  have  been  re- 
358*]  ferred  *for  Scandal  and  impertinence,  or  for  Imperti- 
nence, and  the  Court  shall  afterwards  refer  the  same  for  insuffi* 
ciency,  the  latter  Reference  is  to  be  made  to  the  same  Master 
as  on  the  former  Reference. 

2«  Motion  that  Plaintiff  may  elect  to  sue  at  Law^  or  in  Equity • 

It  is  a  Rule,  that  after  an  Answer  has  been  put  in,  and  the 
Plaintiff  proceeds  at  Law,  the  Defendant  may^  by  a  Motion  of 
course  (t),  require  him  to  elect  in  which  Court  he  will  sue  (k)  ; 
but  before  Answer  the  Plaintiff  cannot  be  put  to  his  election  (/) ; 
nor  after  an  Answer,  before  the  common  time  for  filing  Exctrp- 
tions  is  expired ;  nor  if  the  Answer  is  excepted  to,  until  the 
Exceptions  are  answered,  for  the  Plaintiff  is  entitled  to  a  com- 
plete Answer  before  he  can  be  put  to  an  election  (m)« 

After  the  Order  to  make  an  election  is  senred  on  the  Plain- 
tiff's Clerk  in  Court,  he  has  eight  days  to  show  cause  against 
making  bis  election ;  if  he  elects  to  proceed  at  Law,  bis  Bill 
in  Equity  will  stand  dismissed  with  Costs.  *  If  he  elects  io  pro- 
ceed in  Equity,  an  Injunction  issues  to  stay  his  proceedings  at 
Law  (n). 

A  Party  may  move  to  discharge  an  Order  putting  him  to  bis 
3d9*J  election,  and  insist  that  it  was  obtained  *upon  a  false  al- 
legation, that  the  Suits  are  for  the  same  matter ;  and  if  upon 
such  Motion  it  appears  they  are  not  for  the  same  matter,  the 
Court  does  not  refer  it  to  the  Master;  but  if  the  Court  has  any 
difficulty  in  determining  whether  they  are  for  the  same  matter 
or  not,  then  a  Reference  is  directed,  and  all  proceedings  are 
stayed  in  both  Courts  in  the  mean  time  (o). 

(n  AooD.  «  P.  Wms.  405  ;  and  3  P.  Wms.  90.  Anon.  I  Ves.  inn.  91, 

B  CockB  ▼.  Worthington,  2  Atk.  cited  in  note  to  Redesd.  Tr.  PI.  fOO. 

935.  (/)  Jooes  ▼.  Earl  of  Strafford,  3  P. 

{g)   Tyrdl  t.  Redifer,  I  Merir.  Wms.  90.  TiUotaon,   t.  Ganson»    1 

131  Whitehear  t.  Hnghes,  2  Dick.  Vera.  103. 

154.  (m)    Brown  t.  Poyntz.  3  Madd. 

f4)  3  Madd.  Rep.  317.  Rep.  241. 

(t)  AnoD.  I  Ves.  jan.  91.  Garish  t.  in)  Harrison's  Cb.  Pnot<  Newl. 

Donovan,  2  Atk.  166.   MiUsy.  Fry,  edit.  316. 

3  Ves.  &  Bea.  9.  Anon,  before  V.  C.  (o)  Mills  v.  Fry,  8  Ves.  k,  Bea.  9. 

{«eacb,  19  May  1819.  MS.  Anon.  2  Madd.  Rep.  395,  OFeRnline 

iJk)  Mocher  T.  Reed,  I  Ball  ikBea.  Boyd  r.  Heinzelman,  1  Ves.  &Bte. 

?r9;  andseeJoaeiT.ZjtnrdStafrbrd,  381. 
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If,  during  the  poDdencj  of  an  Order  to  elect,  the  Defendant 
proceeds  in  Equity,  he  is  not,  it  seems,  entitled  to  the  benefit  of 
the  Order  to  elect  (p). 

A  dismission  of  a  Bill  upon  an  Election  to  proceed  at  Law  is 
not  peremptoiy  ;  and  if  the  Plaintiff  fails  at  Law  he  may  file  a 
new  Bill  (q). 

It  has  been  said  to  have  been  held,  that  where  a  Man  is  put 
to  his  election  whether  to  proceed  at  Law  or  in  Equity,  if  the 
Bill  he  for  Land,  and  to  have  an  Account  of  the  mesne  Profits, 
he  may  elect  to  proceed  in  an  Ejectment  at  Law  for  the  Possess* 
ton,  and  in  Equity  upon  the  Account ;  because  at  Law  he  can 
recover  Damages  for  mesne  Profits  from  the  time  only  of  the 
entry  laid  in  the  Declaration  (r) ;  but  this  seems  laid  down  too 
generally  ;  for  if  a  Man  brings  an  Ejectment  Bill  for  Possession, 
and  an  Account  of  Rents  and  Profits  where  there  is  no  mixture 
of  Equity,  the  Court  will  oblige  (he  Plaintiff  to  make  his  elec- 
tion to  proceed  in  Equity  or  at  Law,  and  if  at  Law,  he  must  pro- 
ceed for  the  whole  there ;  unless,  perhaps,  in  the  instance  of  a 
*Bill  by  an  Infant,  in  which  case  the  Court  might  elect  [*360 
for  him  to  proceed  at  Law,  and  retain  the  Bill  for  the  mesne 
Profits  (i). 

But  though  it  is  a  general  Rule  that  when  a  Party  is  'suing  in 
Equity  he  shall  not  be  allowed  to  sue  at  Law  for  the  same  thing, 
yet  the  case  of  a  Mortgagee  forms  an  exception,  he  having  a  right 
ta  proceed  at  Equity  and  at  Law  at  the  same  time  (u)  ;  nor  will 
the  Court  stop  the  Proceedings  at  Law  unless  the  Defendant 
brings  in  the  Money  (x). 

If  the  PlaintifiT  strikes  out  of  his  Bill  the  Prayer  for  Relief, 
and  confines  the  Bill  to  a  Discovery  only,  he  will  not  be  put  to 
his  election  (y). 

And  where  the  Representative  of  an  intestate  is  seeking  to 
give  a  preference,  by  confessing  Judgments,  the  Court  will  give 
the  Plaintiff  leave  to  proceed  at  Law  to  recover  Judgment,  with 
a  Cesset  Execution  and  yet  suffer  him  to  proceed  in  Equity  for  a 
Discovery  and  Account  of  Assets  (z). 

If  after  a  Decree  to  Account  the  Plaintiff  proceeds  at  Law 
against  the  Defendant,  a  Motion  that  he  may  elect  is  unneces- 
sary, as  a  Motion  may  be  made  for  an  Injunction  to  restrain  pro* 
ceedings  in  the  Action  (a). 

(p)  Milb  ▼  Fry,  Coop.  108.  (x)  Rees  ▼.  ParkinaoD,  2  Aiittr. 

(q)  CouDless  of  Plymouth  r.  Bla-  497. 

doD,  t  Vera.  3^  {y)  Fitzgerald  t.  Succomb,  2  Atk. 

(r)  Anoo.  I  Vera.  105.  85^ 

h)  See  Dormer  r.  Forteacae,  3  {z)  Barker  v.  Dumaresque»  2  Atk* 

Atk.  1^.  1)9.  S.  C.  Bam.  277. 

(ti)  Schoole  V.  Sail,  1  Scb.  and  (a)  Wilson  r;  WejQieAe^,  MtfnV. 

Lefr.   176     Burnell   v.    Mactio,  2  40^. 
DqiU^.  417. 
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3.  Motion  on  a  Bill  for  specific  Ptrformanct^  for  a  Rcftrtnct  as 

to  Title^  irc» 

AvTKJi  an  Answer  submitting  to  perform  a  Contract  for  a 
36 1  *]  Purchase  if  a  good  Title  can  be  made,  a  ^Reference  to  the 
Master  will,  on  Motion,  be  directed,  to  inquire  whether  a  good 
Title  can  be  made,  and  whether  it  appears  upon  the  Abstract 
that  a  good  Title  could  be  made  {b) ;  but  if  a  Reference  is  had 
as  to  Title  on  one  Motion,  another  Motion  cannot  be  made,  be- 
fore the  Master^ s  Report,  as  to  the  Abstract,  nor  after  the  Mas- 
ter's Report,  without  a  special  Case  (c).  These  Referencea 
are  limited  to  Cases  where  the  Title  only  is  disputed  {d)  ;  and 
therefore  where  the  question  between  the  Parties  was,  whether 
upon  a  Contract  for  the  Sale  of  a  Lease  the  Vendor  must  be 
considered  as  having  undertaken  to  produce  the  Lessor's  Title 
(e)  \  and  where  tbe  Defendant  objected  to  the  Title,  and  claim- 
ed a  compensation  for  a  deficiency  in  the  quantity  of  the  Land 
sold  (/),  the  Order,  it  was  held,  could  not  be  made.  If  the  An- 
swer, upon  reasons  solid  or  frivolous^  insists  the  Agreement 
ought  not  to  be  executed,  there,  unless  tbe  objection  is  removed 
by  consent,  no  Reference  will  be  made  (g). 

If  a  Reference  has  been  made  as  to  the  Title  only,  and  the 
Master  reports  a  good  Title  can  be  made,  an  Order  may  be  ob- 
tained referring  it  back  to  the  Master  to  see  whether  such  Title 
could  have  been  made  prior  to  the  filing  of  the  Bill  by  tbe  Ven- 
dor for  a  specific  performance  (h). 

362*]  *Upon  a  Bill  for  an  Account^  it  was  held  that  the  De- 
fendant could  not,  upon  Motion,  immediately  after  the  putting 
in  of  the  Answer  have  a  Reference  to  the  Master  to  take  the  Ac- 
count (g). 

4.  Motion  for  Payment  of  Deposit  into  Court, 

On  large  Purchases  it  is  always  prudent,  for  the  sake  of  Se- 
curity, and  to  obtain  Interest  on  a  Deposit,  to  move  that  it  may 
be  paid  into  Court,  in  Cases,  where,  on  a  Bill  for  the  specific 
performance  of  a  Purchase  Agreement,  the  Title  is  disputed  (A). 
All  the  risk  respecting  the  Deposit  rests  with  the  Vendor  ;  for 
though  the  Auctioneer  is,  to  a  certain  degree,  a  Stakeholder  for 

(6)  Wright  V.  Bond,  II  Ves.  39.     19;  and  see T.Skelton,  I  Y«i. 

Jennings  T.  Hopton,  1  Madd.  Rep.  &Bea-516. 

311.  (^)BlythT.  Elmhint,   I  Ves.  ft 

(c)  Hyde  T.  Wroughton,  3  Madd.  Bea.  3 ;  and  see  Balmanns  ¥.  Looib- 
Rep.  ^1%  followed  in  subsequent  Ca-  ly,  ibid.  224.  Patoa  t.  Rogfers,  ibid. 
ses  before  the  Vice  Chancellor.  352. 

(d)  Morgan  t.  Shaw,  2  Merir.  140.  (h)  Birch  v.  Haynet,  3  Merir.  444. 
Jennings  T.  Hopton,  1  Madd.  Rep.  (f  )  Eldridge  v.  Porter,  14  Ves.  139. 
313.  Ante,  p.  357.  (A)    Anneslay   t.   Mugfridgt»    I 

(e)  experts  ▼.  ,  13  Ves.  17.    Madd.  R«p.  696. 

(/)  Loire  T.  Maimerf,  i  Merir. 
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Vendor  and  Vendee,  jet  so  far  as  respects  any  risk  as  to  the  De« 
posit  the  Auctioneer  is  considered  as  the  Agent  only  of  the 
Vendor  (t).  But  in  these  Cases  the^ Auctioneer  is  entitled  to 
deduct  out  of  the  Deposit  liis  Costs  and  Expenses  (k). 

6.  Motion  to  dissolve  Injunction* 

Wbbeb  an  Injunction  has  been  obtained  on  Affidavit,  until 
Answer  or  further  Order,  the  Defendant  may,  before  Answer, 
move  to  dissolve  it  upon  an  Affidavit  in  reply  to  that  upon 
which  the  Injunction  was  obtaii  ed  (/)•  Where  this  course  is 
not  pursued,  but  the  Defendant  puti»  in  an  Answer,  it  is  a  Mo- 
tion of  course,  for  an  Order  nisi  to  dissolve  the  injunction 
(m)  ;*  and  such  Order  will  be  made,  unless  the  Plaintiif,  *[363 
oo  a  day  mentioned  in  the  Order,  shows  good  cause  to  the  con- 
trary. If  on  that  day  no  cause  is  shown,  the  injunction  is  then, 
on  Motion,  dissolved  ;  but  if  some  only  of  the  Defendants  have 
answered,  the  Injunction  will  be  dissolved  only  as  to  (hose  who 
have  answered  (n).  On  a  Motion  to  make  un  Order  nisi  to 
dissolve  an  Injunction,  absolute,  at  the  last  Seal  after  Trinity 
Term,  the  Plaintifi  cannot  have  time  till  the  next  day  of  Motions, 
upon  the  usual  undertaking  to  show  cause  on  the  merits,  as  that 
would,  in  effect,  be  continuing  the  Injunction  to  the  Seal  before 
Michaelmas  Term  ;  but  in  such  case  the  Court  permitted  cause 
to  be  shown  during  the  Petitions  (o). 

If  an  Answer  is  put  in  and  replied  io^  it  is  too  late,  it  seems, 
for  the  Defendant  to  move  to  dissolve  the  Injunction  upon  the 
Answer  (/>). 

The  Plamtiff  may  show,  for  cause  against  dissolving  the  In- 
junction, either  that  he  has  obtained  a  Reference  of  the  Answer 
lor  impertinence  (j),  or  that  he  *has  tiled  (r),  or  will  im-  [*364 
mediately  undertake  to  file  (5)  Exceptions  to  the  Answer,  or 
flfterits  confessed  by  the  Answer,  sufficient  to  entitle  the  Plain- 

,  -(f)]bi^  and  see  Smith  v.  Jackson,  (n)  Joseph  v.  Doubleday,  I  Vos.  k, 

IMadd. Rep.  596.  Bea.  497.     White  v.  Steinwack,l9 

W  •  Madd.  Rep.  696.  Ves  83. 

M  VipoD  T.  MorUocke,  2  Meriv.  (o)  Robinson  v.  Wardell,  5  Vea. 

^^-  651     This  Case  is  wroDgly  reported. 

(■»)  In   Strathmore  ▼.  Boires,   1  It  is  corrected  to  the  effect  abo?6 

Ccw,  163,  it  was  held,  that  where  an  stated,  in  Rew  v.  Dixon,  2  Madd. 

lAjnncUoo  to  stay  Waste  had  been  Rep.  p.  26rf. 

w«med  «i  a  BiU  filed  and  Affidavit,  (pjBurridgev  Pajne,  26  March 

ttM  Defendant  mig^ht  immediately  on  18(;«  MS  Sed  vid.  contra  Molineux 

Moommg  in  of  the  Answer  move  to  v.  Luard,  2  Dick.  684. 

diMolve.the  Injunction  without  ob-  [q]  Fisher  v.  Bailey,  12  Ves.  18. 

tainiD^ any  Ordernm,  but  then  his  Goodinge    v-    Woodhams,   14  Ves. 

AMwer  can  only  be  received  as  an  534.  Raphael  v.  Birdwood,  1  Swaost. 

AJ^it,  and  the  Plaintiff  may  read  229, 230,  231. 

ABda:?its  in  contradiction  to  it ;  and  (r)   Goodinffe  v.    Woodhamt,  14 

ifater,  upon  Exoaptions,  the  Answer  V«.  536. 

appMia  UMflctent,  the  IniunotioH  (*)  Vipan  r.  Mortlock,  2  Meriv. 

will  be  revived.    Sed^wg.  479. 
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tiff  to  the  contiDuance  of  the  Injunction  (/)•  If  the  Answer  be 
refenred  for,  and  reported  impjertioent,  the  Plaintiff  may  after- 
wards except  for  insufficiencj,  but  it  seems  such  Exceptions 
must  be  taken  immediately,  and  the  Plaintiff  cannot  defer  them 
till  the  impertinence  is  expunged,  for  otherwise  great  delay 
might  occur,  as  the  Plaintiff  alone  can  move  to  expunge  the  im- 
pertinence (ti).  If  Exceptions  are  shown  as  cause,  the  Plaintiff 
will  be  compelled  to  obtain  the  Master^s  Report  on  bis  Excep- 
tions within  four  days  (x),  or  the  Injunction  will  be  dissolved. 
When  the  Master^s  Report  cannot  be  conveniently  obtained 
within  the  four  days,  it  is  usumI  for  the  Parties  to  consent  to  an 
enlargement  of  the  time  {y)  :  Or  an  application  may  be  made  to 
the  Court  to  enlarge  the  time,  on  a  Certificate  of  the  Master 
that  he  is  unable  to  make  his  Report  within  four  days  ;  but 
without  such  consent,  or  Order  of  Court,  if  the  Report  is  not 
obtained  within  the  four  days,  the  Injunction  will,  without  any 
further  Motion,  be  dissolved,  and  the  Party  may  proceed  as  if 
no  such  Injunction  had  ever  been  obtained  {z) ;  but  on  obtain- 
ing the  Master^ 8  Report,  the  Plaintiff  may  move  on  the  merits 
3G5*]  to  ^revive  the  Injunction  (a).  If  the  Master  reports  the 
Answer  siifficient,  the  Injunction  becomes  dissolved  without  any 
further  Motion  (6),  though  that  is  different  in  the  Exchequer  (c)  ; 
nor  does  the  Plaintiff,  by  taking  Exceptions  to  such  Report, 
prevent  the  dissolving  of  the  Injunction  (d)  ;  for  though  the  ori- 
ginal Exceptions  still  continue  in  Court,  and  the  Court  is  to  de- 
cide upon  them,  yet,  as  to  the  Injunction,  the  Master'^s  Report 
is  decisive  (e)  ;  but  if  afterwards  the  Court  is  of  opinion  the  An- 
swer is  insufficient,  the  Party  may  move  to  revive  the  Injunc- 
tion (/)•  So  if  the  common  Injunction  be  extended  to  stay 
Trial,  and  the  original  Injunction  falls,  the  extension  of  the  In- 
junction to  stay  Trial,  falls  also,  without  a  Motion  to  dissolve  it, 
there  being  no  instance  of  a  Motion  to  dissolve  an  Injunction  to 
stay  Trial  (g).  If  the  Master  Reports  the  Answer  insufficient, 
the  Injunction  will  be  continued  till  the  Exceptions  are  answer- 
ed, which  being  done,  the  Defendant  must  move  again  to  dia- 

(0  Turaer  v.  Bazeley,  2  Ves.  &  wood,  1  Swanst.    231.    Botbam  v. 

Bea.33.  Clarke,  2  Cox,  428.  Adoey  v.  Flood, 

(u)  See  Raphael  ▼.  Birdnrood,  1  1  Madd.  Rep.  449.  Dipper  ▼.  Darant, 

Swanst.  228.  3  MeriF.  465 ;  and  see   Lacey  v. 

(x)  Botbam  v.  Clarke,  2  Cox.  428;  Horaby,  2  Yes  &  Bea.  291. 

bot  see  1  Ves.  &  Bea.  505.  (c) v.  Dubarry,  1  Anstr.  255. 

(y)  See  Bishton  v.  Birch,  2  Ves.  &  (d)  Vipan  v.  Mortlock,  t  Merhr* 

Bea.  42.  479.  Birch  v.  Beach,  2  Ves.  St  Bea. 

(z\  King  V. ,  1809,  MS.  42. 

(a)  Owen  v.  Lyon,  28  Feb.   1798.  (e)  CorsoD  v.  Stirling,  Coop.  94. 

Noel  V.  King,  26  April    1819,  before  Raphael  v.  Birdwood,  t  Swanat  230. 

V.  C.  Leach.  MS.  Botham  ▼  Clarke,  2  Cox.  428. 

(6)  Bishton  v.  Birch,  2  Ves.  ft  Bea.  (/)  2  Cox,  429. 

42.  Hutchinson  v.Markham, 2 Madd.  (^)  Bishton  v.   Birch,  2  Ver.  .He 

Rep.  335.  Vipan  v.  Mortlock,  2  Me-  Bea.  40. 
rir.  479.  Sic  diet.  Raphael  v.  Bird- 
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folTe  the  ImunctioD,  and  the  same  cause  may  again  be  shown  hy 
the  Plaintiff  for  its  continuance  (A). 

If  the  Master  reports  the  Answer  insufficient,  and  "^the  [*366 
Report  is  excepted  to,  and  the  exception  is  argued  before  the 
MasUr  of  the  Rolls^  and  allowed,  the  Injunction  is  immediately 
dissolved  without  further  Motion  ;  nor  can  it  be  revived  on  the 
ground  of  an  appeal  from  his  Decision  (t). 

If  (he  Answer  denies  all  the  circumstances  upon  which  the 
Equitj  is  founded,  the  universal  practice,  as  to  the  purpose  of 
dissolving  or  conti|iuing  the  Injunction^  is  to  give  credit  to  the 
Answer,  and  that  is  carried  so  far,  that  (unless  in  a  few  except* 
ed  Cases)  though  five  hundred  Affidavits  were  filed,  not  only  by 
the  Plaintiff,  but  by  as  many  Witnesses,  not  one  could  be  read 
to  prevent  dissolving  the  Injunction  (k)* 

Though  even  an  Indictment  for  Peijujy  upon  the  Answer  has 
been  found  by  the  Grand  Jury,  still  the  Answer  has  been  allow- 
ed to  maintain  its  ground,  and  an  Injunction  held  not  to  be  there- 
by revived  (/).  . 

The  exceptions  are,  it  seems,  cases  of  Waste,  or  on  the  In^ 
fringement  of  Patents  (m),  and  some  other  cases,  such  as  Fraud 
(n),  or  Mischief  analagous  to  Waste  (o),  but  Lord  Eldon  disap- 
proved them,  and  refused  to  let  Affidavits  be  read  upon  an  In- 
junction to  restrain  the  Negotiation  of  a  Bill  of  Exchange  (p). 
And  where  a  Motion  was  made  after  an  Answer,  for  an  Injunc- 
tion *to  stay  Waste,  where  no  previous  injunction  had  [/^367 
been  obtained,  Affidavits  filed  after  the  Answer,  in  support  of 
such  Motion,  were  not  allowed  to  be  read  (q). 

If  the  Bill  is  so  framed,  that,  taken  with  the  Answer,  the 
Defendant,  at  Law  would  have  a  Defence  in  Equity,  though 
not  at  Law,  the  course  is  to  stay,  not  the  Trial,  but  Execu* 
tion  (r). 

When  the  Injunction  is  dissolved  on  the  merits,  the  Court, 
in  disposing  of  the  CoBts,.will  consider  if  there  was  a  fair  ground 
for  bringing  the  Cases  Before  the  Court ;  if  not,  the  Plaintiff 
pays  the  Costs  (*).  . 

Upon  showing  cause  against  dissolving  an  Injunction  upon  the 
Goming'in  of  the  Answer,  in  a  Case  of  an  alleged  Piracy  of  a 

(h)  I  Tom.  &  Ven.  248.  (n)  Isaac  t.  Hompage,  1  Ves.  Jan. 

(t)  Scott  V.  Mackintoeh,  I  Yes.  &  427.  S.  C.  3  Bro.  C.  C.  463. 

Bea.  504.  (o)  Peacock  t.  Peacock*  16  Vet. 

(k)  Clapham  ▼.  White,  8  Yes.  36, 7.  49.    Norway  v.  Rowe,  19  Yes.  144. 

m  Ibid.  8  Yes.  36.  CharltoD  t.  Poiilter,.ib.  148,  io  note. 

vfO-  See  Strathmore  y.  Bowes,  2  (p)  Berkley  t.  Brymer,  9  Yea.  356; 

4ick.  673.  S.  C.  2  Bro.  C.  C.  88.  I  and  see  Haoson  t.  Gardiner,  7  Yes. 

Cox.  263;  and  noticed  in  note  to  311.  Smyther.  SmyUie,  1  Swanst. 

Oibbs  T.  Cole,  3  P.  Wms.  255.    See  254. 

theobserTation8onthatCa8e,19Ye8.  (9)  Smyther.  Smythe,  I  Swanit ' 

156.  Norway  r.  Bowe,  10  Yes.  153,  252. 

and  what  is  saidin  Smyther.  Smythe,  (r)  Whiter.  Steinwack,  19  Yes.  85. 

iSw  an  St.  253.  (0 r.  Waskett,  31  Jan.  1818, 

fm)  Gibbs  r.  Cole,  3  P.  Wms.  2a4.  before  the  Yice  ChaDcellor. 
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Work,  it  will  be  referred  to  the  Master,  to  see  whetbep  they 
are  the  same  compilation  (t). 

If  the  Answer  denies  any  intention  of  committing  Waste, 
the  Injunction  will  be  dissolved  (ti) ;  but  it  is  not  a  sufficient  in* 
ducement  to  the  Court  to  dissolve  an  injunction  for  staying 
Waste,  that  the  Defendant  in  his  Answer  swears  he  has  not  com- 
mitted any  Waste,  since  the  filing  of  the  Bill ;  for  as  be  thus 
admits  he  has  done  Waste  before,  the  Court  will  presume  he 
may  do  further  Waste  (z). 

Where  an  injunction  was  granted,  and  a  Commission  to  exa- 
mine Witnesses  in  India,  and  the  commission  had  been  obtained 
two  Years,  and  hot  returned,  the  Injunction  was  on  Motion  dis- 
solved (y). 

368*1  *^f  ^^  injunction  be  obtained  on  the  Merit,  and  the 
Plaintiff  dies,  a  Motion  may  be  made  to  dissolve  it  unless  the 
Suit  is  revived  within  fourteen  days,  upon  service  of  the  Notice 
of  Motion  on  the  Plaintiff  ^s  Clerk  in  Court  and  his  solicitor, 
and  also  on  his  Widow  (z).  When  a  Defendant  dies,  pending 
an  Injunction  to  restrain  proceedings  in  an  Ejectment,  the  Heir 
at  Law  may  move  that  thePiainttfTin  Equity  may  revive  within 
a  Week,  or  the  Injunction  be  dissolved  (a). 

The  efiect  of  an  Amendment  after  the  Answer  is  pot  in,  will 
be  afterwards  observed  upon. 

0.  Motions  of  Amendment  of  Pleadings* 

Pleadings  in  Equity  are  not  considered  with  that  strictness 
as  Pleadings  at  Common  Law  are.  This  doctrine  obtained  very 
early  in  the  administration  of  Equity ;  and  in  many  old  Cases 
it  is  laid  down  that  advantage  cannot  be  taken  for  mispleading, 
or  want  of  form,  if  the  substance  of  the  matter  be  sufficiently 
disclosed  (6). 

If  the  PlaintifT  conceives,  from  any  matter  ofiered  by  the  De- 
fendant's Plea  or  Answer,  that  his  Bill  is  not  properly  adapted 
to  his  Case,  he  may  obtain  leave  to  amend  his  Bill  (c).  But  if 
the  Bill  states  a  Case  which  is  contradicted  by  the  Answer,  and 
no  Evidence  can  be  brought  to  sustain  the  Bill,  do  relief  can  be 
369*1  given,  although  the  Defendant  by  his  Answer,  ^states  a 
new  Case  upon  which  relief  might  be  given  if  the  Bill  had  been 
amended,  stating  that  new  Case  (e). 

(i)  Carnaa  v.  Bowles,  2  Bro.  C.  C.  aod  see  Townsend  v.  Lowe,  1  Cor- 

84. T.  lijeadbetter,  4  Yes.  681.  410.  Gilb.  For.  Bom. 

(tf )  Stratbmore  v.  Bowes,  3  Bro.  C.  (a)  HiU  v.  Hoare,  %  Cox.  50. 

C.  88.  (6)  Divers.  Car*.  106.  9  Edw.  4. 

U)  Adod.  3  Atk.  485.  15.  84  Edw.  3.  45. 14  Edw.  4.  7.  37 

(y)  Penay  r.  Edgrar,  1 .  Anstr.  276.  Heo.  6.  43.  29  Ass  13. 

Brown  v.  Warner,  1806.  MS. ;  ic]  Redes.  Tr.  Plead.  26a  edit.  3. 

(e)  Harwood  V.  Tooke,  MS. 
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All  ammdfd  Bill  is  considered  as  an  original  Bid  (/) ;  and 
new  Sobpcenaa  are  not  necessary  (^),  unless  where  there  is  a 
new  engrossaent  of  the  Bill ;  for  where  there  is  not  a  new  en- 
nossoient  the  Ptainttff  undertakes  to  amend  the  Defendant's 
Copj,  and  that  gives  him  notice  {h)»  In  such  case  the  practice 
iSf  that  on  service  of  the  Order  to  amend  (i),  the  Defendant  must 
bring  his  Office-Copj  to  the  Plaintiff's  Clerk  in  Court  to  be 
amended,  and  is  at  liberty  to  put  in  a  further  Answer  within 
eight  days  after  service  of  the  Order,  before  which  time  the 
Plaintiff  cannot  file  a  Replication  (k). 

A  Defendant  having  appeared,  and  answered  the  original  Bill, 
the  Plaintiff  afterwaras  amended  it,  at  which  time,  the  Defend- 
ant was  out  of  the  Jurisdiction ;  application  was  made  that- 
Service  on  the  Clerk  in  Court  in  the  original  Suit  might  be 
deeflsed  good  Service,  but  the  Court  refused  the  Motion,  saying, 
it  was  never  done  except  in  the  case  of  an  Injunction  Bill,  when 
it  would  be  gross  injustice  that  one  Man  should  be  prosecuting 
an  oniighteoiis  demand  at  Law,  and  yet  put  himself  out  of  the 
reach  of  the  subposna  of  this  Court,  in  a  Cause  instituted  for  the 
purpose  of  restraining  sQch  proceedings  (/)• 

*And  where  the  Bill  is  amended  after  Answer,  by  ad-  [*370 
ding  a  Defendant,  the  original  Defendant  cannot  answer  the 
amended  Bill,  nor  consequently,  have  any  order  for  time  to  an- 
swer (/)•  It  has  been  held,  that  by  amending  the  Bill  the  De- 
fondant  is  no  longer  bonnd  by  offers  or  submissions  in  the  An- 
swer to  the  original  Bill  (m),  but  that  seetns  questionable* 

.  In  one  Case  it  is  said,  that  after  a  third  Order  of  Amendment 
a  DeCsoda&t  will  be  allowed  taxed  Costs  (n),  and  in  another 
Case,  tbat  he  will  be  allowed  such  Costs  on  a  fourth  Order  of 
Anaendnent  (o) ;  but  in  other  Cases  it  wab  held,  that  though 
the  Plaintiff  amends  several  times  after  Answer,  yet  he  shall  not 
pay  taxed  Costs,  but  only  forty  Shillings  {p),  unless  there  is  par- 
iieular  ofpressian  (q)* 

After  an  Answer  to  a  Bill  of  Discovery  only,  a  Motion,  as  of 
couise,  to  amend  the  Bill,  by  adding  a  Prayer  for  Relief  was 
refosed  vrtth  Costs  (r).  A  drfierent  Rule  prevails  in  the  Ex- 
chequer (5).    Such  an  Amendment  might,  perhaps,  upon  a  spe- 


{/)  Lord  AbiagdoB  r.  Batter  and       (/)  Gill  t.  Matthews,  3  Aastr.  879. 

(m) 


r,  iy6t.jaa.tl0.  AD^rstein,  (m)  Lord  Abiogdon  r.  Batter,  1 

▼•  Clarke  ib.  p.*250;  and  see  Hail  f.  Ves.  jno.  210 ;    but  see  Spucrier  Tt 

Camp,  1  Diok«  \99*  Bagtbaw  t.  Bat-  Fitzgerald,  6  Yes.  548. 

I  Dick,  loa,  113.  (fij  Weedon  r.  Fell,  t  Atk.  123. 


(r)  Itk  I  Ves.  jfoi.  260 ;   and  see  io)  Reaaet  ▼.  Qreene,  1  Cof,  253. 

SMurtoa  v*  *— ,  4  Ves.  S6.  (p)  Deggs  t.  Colebrooke,  1  Atk. 

(h)  See  Hail  ▼.  Camp,  1  Dick;  396. 

199,  and  see  Arg.  in  CaiiloD  t.  Men-  (q)  Earl  of  Massarene  r.  Lyndon, 

aiii,iaV«i.443;  see  also  VenienT.  2Bro,  C  C.  891. 

Vawdiy,  t  Jktk.  199.  fr)  Butterworth  r,  Bailey,  15  Vef. 


(i)  AnoD.  MS.  20  Jane,  1818. 
k)  Uofd  ▼.  Lloyd,  tCox,  431.  («)  2  Fowl.  300. 

0  Boberts  r.  Wonley,2Caz,  389. 
Vol.  IL  30 
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cial  application,  be  allowed  in  this  Coart ;  but  even  in  those 
special  Cases  Lord  Eldon  seemed  to  think,  it  would  be  better 
to  direct  the  Plaintiff  to  pay  the  Costs,  and  file  a  new  Bill ;  and 
if  in  that  case  any  use  is  to  be  made  of  the  Discovery  given  bj 
the  first  Answer,  to  let  it  be  read  as  an  Answer,  to  a  bill  of  Dis- 
371*]  CO  very,  as  ^evidence  ;  not  as  part  of  the  Defimce,  or  ad* 
mission,  upon  which  the  Bill  proceeds  (<)•  There  is  no  in- 
stance in  which  an  Amendment  has  been  allowed  to  such  a  Bill, 
for  the  purpose  of  adding  Parties.  If,  however,  the  Defendant 
answers  such  amended  Bill,  the  Court,  it  seems,  will  entertain 
the  Suit  (ti)» 

A  Pauper  is  not  allowed  to  amend  his  Bill  by  leaving  out  some 
of  the  Defendants,  without  paying  their  Costs  (a;). 

After  a  Demurrer,  or  a  Plea,  which  is  not  set  down,  an 
Amendment  may  be  made  of  the  Bill  on  payment  of  twenty 
Shilling  Costs  (y),  and  the  Plea  is  thereby  allowed  {z) ;  but 
after  a  Plea  (a),  or  a  general  Demurrer,  is  set  down  and  argued, 
(it  is  different  when  the  Demurrer  is  only  to  pari  of  the  Bill) 
(b)y  the  Bill  cannot  be  amended  (c) ;  and  to  avoid  this  conse- 

Juence  the  Court  has  sometimes,  instead  of  deciding  upon  the 
)emurrer,  given  the  Plaintiff  liberty  to  amend  his  Bill,  paying 
the  Costs  incurred  by  the  Defendant,  and  this  has  been$fre« 
quently  done  in  the  Case  of  a  Demurrer  for  want  of  Parties  (</). 
After  a  Plea  is  set  down,  and  before  it  is  argued,  the  Plaintiff 
may  move  to  amend  his  Bill,  but  in  such  case  the  Plea  will  be 
allowed  with  Costs  (e). 

672*]  After  Witnesses  are  examined,  the  Bill  cannot,  in  ♦gen- 
eral, be  amended,  (except  to  add  Parties  (/),  or  upon  a  special 
application,  under  particular  circumstances,  to  amend  the  Pray- 
er for  relief)  (g),  unless  the  Plaintiff  withdraws  his  Replication 
(&),  or  no  Witness  has  been  examined  (t). 

Where  the  Answer  of  one  of  several  Defendants  was  replied 
to,  and  it  was  found  necessary  to  amend  the  Bill,  it  was  propos- 
ed to  the  Defendant  to  withdraw  the  Replication,  and  pay  him 
his  Costs,  and  thus  be  in  a  condition  to  amend.  He  would  not 
agree  to  that ;  and  thereupon  it  was  moved  to  dismiss  the  Bill 

m  Buttcrworth  r.  Bailey,  15  Ves.        (d)  3  Ch.  Ca^  197.  2  Eq.  Ca.  Abr. 
36f .  ^  ^^^  ^  170,  cited  Redesd.  Tr.  Pl/lTS. 

r<  w^l^'  ^*      «  ,  V       «  «        «  ^*^  ^®P*»  ^-  ^®  Taatet,  3  Madd. 
(jr]  ^illmiBoii  V.  Belcher,  2Bro.    Rep.  183. 

^i^'^f-    .  mSAtk.  I5.3Atk.37l. 

W  i  yf 'J"?;  ^'  ^J  *  ^^-  2'  3.  3  Atk.  fi05.   Pack 

y\  *JP .    •  ^';  ^.                 ^-  Clinton,  12  Ves.  48.    Albracbt  v. 

(«]  Cbolmondeley  y.  Clinton,  2    Su88man,2Ve8.  &Bea.327.  Redead. 

Menr.  74.  Tr.  PI.  227. 

J^)f^^  ^'Ih  "£:  W  »  Atk.  61. 1  Ves.  jun.  142. 

cj  2  P.  Wms.  30O.  1  Dick.  68,  cj-       (t)  Redesd.  Tr,  PI.  262,  edit.3,and 

-.^  Harnaon^  Ch.    Pract.    Newt  Cases  there  cited,  and  ib.  266. 
£ait.  p.  62. 
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««  to  him,  and  tben  the  Plaintiff  amended  by  again  making  htm 
a  Defendant,  and  adding  the  other  necessary  Amendments  {k). 
' .  Where  after  Replication,  and  Subpoenas  to  rejoin,  a  Motion 
was  made  for  leave  to  amend,  stating  the  natare  of  the  intended 
Amendments  and  not  requiring  a  further  Answer,  the  Motion 
was  refused ;  the  Bill  being  filed  in  1 814  to  set  aside  a  Purchase 
made  in  1799,  for  Fraud,  inferred  from  great  andervalne ;  the 
Defendant,  by  his  Answer,  denying  a  knowledge  of  the  value 
at  the  time  of  making  the  Purchase,  and  the  Amendments  sought 
to  be  made  tending  to  fix  him  with  knowledge  of  that  fact,  and 
such  as  to  require  an  Answer  (/)• 

After  an  undertaking  to  speed  a  Cause,  the  Plaintiff^  [*373 
cannot,  as  of  cout  5e,  obtain  an  Order  to  withdraw  his  Replica- 
tion  and  amend  his  Bill  (m)« 

After  a  Cause  is  set  doton^  (unless  in  the  case  of  an  Infant  (n), 
who  has  been  permitted  to  amend  his  Bill  even  after  the  Cause 
has  been  brought  on  to  be  heard)  (o),  an  Amendment  of  the 
Bill  is,  in  general,  only  permitted  for  the  purpose  of  making 
Parties ;  but  no  new  charges  can  be  introduced,  or  any  material 
fact  put  in  issue  which  was  not  so  in  the  Cause  before ;  for  such 
a  purpose,  a  Supplemental  Bill  \%  necessary  (p). 

In  some  Cases,  where  a  matter  has  not  been  put  in  issue  by  a 
Bill  with  sufficient  precision,  the  Court  has,  upon  hearing  the 
Cause,  given  the  Plaintiff  liberty  to  amend  the  Bill  for  the  pur- 
pose of  making  the  necessary  alteration  (f ). 

A  mistake  merely  clerical  may  be  amended  even  after  a 
Cause  is  brought  on  to  be  heard.  As  where,  on  a  Bill  filed  by 
some  Parishioners,  the  usual  words,  ^^  on  behalf  of  themselves 
and  all  others  the  Parishionersj^^  were  by  mistake  omitted,  and 
an  objection  was  made  on  that  ground,  the  Chancellor  thought 
he  might  allow  the  Amendment,  even  in  that  stage  of  the  Cause 
(r);  and  a  greater  indulgence,  than  that  has  been  allowed;  such 
as  an  Ameudment  by  striking  out  the  names  of  several  Plaintifis, 
and  also  part  of  "^tfae  Prayer  of  tite  Bill,  between  the  hear-  [*374' 
ing  of  the  Cause,  and  the  giving  of  the  Judgment  («)• 

Where  a  Modus  had  been  set  up  as  a  Defence  to  a  Bill  for 
Tithes,  and  it  appeared  from  the  evidence  in  the  Cause  thatthere 
was  probabl V  a  good  ground  for  opposing  the  Plaintiff's  claim, 
though  the  defendant  had  mistaken  it,  the  Court  permitted  him 
to  amend  his  Answer  (/)• 

[k)  CoweU  r.  Simpaon,  MS.  M  3  Bro.  P.  C.  194. 

(0  Dmd  and  Chapter  of  Christ  (r)    Attomey-General  v.    Neir- 

Church  T.  SinuNUt  2  Meriv.  467.  comDe.  14  Ves.  p.  6. 

(m)  Ryan  v.  Stewart,  1  Cox,  397.  (t)  WoUandi  v.  Crowcher,  19  Ves. 

(ft)  Pntchard  v.  Quioohant,  Ambl.  174;  and  see  aUo  Palk  v.  CliDtoa* 

149.  1  Atk.  406.  1  P.  Wma.  428.  ib.  66. 

J 9)  S  P.  Wma.  401, 403.  t  Atk.  6S9.  (Q  Redeid.  Tr.  PL  S94,  ed.  9»  and 

p)  Goodwin  r.  Goodwin,  3  Atk.  the  Casea  tbere  cited. 
),  and  see  Jones  t.  Jones,  3  Atk. 
111. 
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Tboa^  a  Caase  is  aonetiinet  allowed  to  etaiid  over  to  add 
a  Party  agaiofit  whom  a  Decree  id  a  plain  Caie  is  to  be  oiade, 
yet  the  Court  will  not  allow  of  an  Amendmeol  in  order  to  en« 
able  the  Party  to  make  a  new  Case  (u). 

So,  after  a  Dicree,  an  Amendment,  making  an  Admiaistrator 
a  Party,  has  been  permitted.  If  anv  thing  m  the  Decree  afr 
fected  him  by  way  of  order  to  pay,  the  Amendment  would  not 
ba?e  been  allowed,  bat  being  merely  that  he  might  be  a  Witneti 
to  what  was  done,  it  was  permitted  (x)*  If  a  new  Kiramiiiatioa 
18  necessary,  a  Snpplemenltal  Bill  must  be  filed  (y). 

If  an  irregularity  arises  in  anv  alteration  of  a  Bill  by  way  of 
Amendment,  it  may  be  taken  advantage  of  by  Demurrer.  As, 
if  a  Plaintiff  amends  his  Bill,  and  states  a  matter  arisen  anbae- 
quent  to  the  filing  of  the  Bill,  which  consequently  onght  to  be 
the  snbje<it  of  a  Supplemental  Billt  or  Bill  of  Reviror,  it  is  de- 
375*]  marraUe  (z).  But  if  a  Matter  arisen  aahaeqnettt  to  the* 
filing  of  the  BiUt  i^d  properly  the  subject  of  a  Supf^emeotal 
BiU|  is  stated  by  Amendment,  and  the  Defendant  answers  the 
amended  Bill,  it  is  too  late  to  object  to  the  irregularity  at  the 
hearing  (e). 

A  Demurrer  to  an  amended  Bill  is  bad,  but  it  was  agreed  by 
Ijhe  Lord  Chancellor  that  it  might  be  good  where  the  Amend- 
ment is  of  a  new  Prayer,  demurrable  to,  or  when  the  Amend- 
ments show  the  former  Prayer  of  Relief  to  be  demarrable,  bnt 
ptberwise  no  Demurrer  can  be  allowed  to  the  Amendments,  the 
Answer  to  the  original  Bill  being  an  admission  of  the  Equity, 
so  far  as  for  the  Court  to  proceed  upon  it.  It  was  said  that  at 
Law,  where  a  Plaintiff  after  Plea  put  in,  amends  his  Declara- 
tion, the  Defendant  is  entitled  to  plead  de  fiovo,  and  may  demur 
to  the  Declaration,  but  the  Lord  Chancellor  said  the  rales  of 
pleading  at  Law,  and  this  Court,  are  different,  and  oTerrnled  the 
Demurrer  {b). 

Where  facts  appear  upon  an  Answer  to  an  original  Bill,  which 
would  operate  to  avoid  the  defence  made  by  Plea  to  an  amend- 
ed Bill,  the  Answer  to  the  original  Bill  was  read  on  the  Aign* 
ment  of  the  Plea  to  counterplead  the  I^ea  (c) ;  so,  it  seems,  if 
ttie  Answer  to  an  original  Bill  shouU  disprove  an  averment  in  a 
Plea  to  an  amended  Bill,  the  Court  may  permit  it  to  be  read  for 
thatpnrpoee  (d). 

Whether  an  Answtr  may  be  amended  or  not,  is  very  much  io 
the  discretion  of  the  Court  (e). 


(«)  DeniBtaa  v.  Little,  9  Sch.  &  ia)  Redesd.  Tr.  PI.  169. 

Left.  1 1  in  note.  (6)  firaott  v.  Ayliff,  22  May,  1754. 

\x)  Tox  T.  Msokrethy  1  VtB,  jiin.  MS. 

69.  <c)  t  Atk.  155.  Gilb.  Chan.  58. 

iy)  Jonss  V.  Jonss,  3  Atk.  1 10.  (d)  Redesd.  Tr.  Pi.  241  edit  S. 

M  1  Atk.  291,  cited  Redead.  Tr.  (e)  Woedgate  ▼.  Ftiflet,  Bam.  SO. 
PI.  169. 
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li  if  flaid»  that  the  Defimdaat  amy ,  witbbat  notice,  *tnoTe  [*376 
to  amend  bis  Answer  in  a  small  maHer  ;  but  if  it  be  in  a  material 
point,  he  must  f^re  notice  of  the  Motion  ;  and  though  it  be  in  a 
material  point,  and  after  Issue  joined,  theConrt  will,  on  an  Affi- 
davit of  Skirpris$,  and  payment  of  Costs  allow  of  an  Amend* 
ment  (/). 

Where  a  Defendant  has  mistaken  a  Facij  era  Date^  the 
Court  has  given  him  leave  to  amend  his  Answer  (g),  and  has 
also)  onder  particular  circumstanoes,  allowed  him  to  «dd  a  new 
Fact  (h). 

Where  a  Defendant,  an  Executor,  had,  bj  mistake  in  his  An<< 
swer,  admUted  Asseis^  an  amendment  has  been  admitted  {%)• 

The  Rale,  however,  now  seems  to  be,  not  to  permit  an 
Amendment  of  the  Answer  where  there  has  been  a  mistake,  but 
that  the  Defendant  roust  move  to  put  in  a  Sopplemental  Answer 
(Ar)|  and  accoaBqpany  the  Motion  with  an  Affimvity  in  which  he 
sMst  swear,  diat  when  he  put  in  the  Answer  he  did  not  know 
the  circumstances  npon  which  he  applies,  or  any  other  circom- 
stances  upon  which  he  ought  to  have  stated  the  Fact  otherwise 
(I)  ;  or  that  when  he  swore  *to  his  original  Answer,  he  [*377 
meant  to  swear  in  the  sense  which  he  now  desires  to  be  at  liber- 
ty to  swear  to  (in). 

In  one  Case  Executors  admitted  Assets,  and  afterwards  a 
claim  was  made  upon  them  for  5000/*  which  the  Assets  were 
insufficient  to  pay,  upon  which  they  moved  tor  leave  to  file  a 
Sopplemental  Answer,  Md  supp<»rted  the  Motion  by  Affidavit, 
and  leave  was  given  lofile  a  Supplemental  Answer,  without  pre- 
jndice  to  the  question  on  the  hearing  of  the  Cause,  as  to  what 
ought  to  be  the  ^fect  of  the  admission  of  Assets  in  the  first  An- 
swer (n)» 

Where  a  Sopplemental  Answer  will  operate  to  the  or^iMKce 
of  the  Plaintifi^  it  ia  matter  of  great  difficulty  to  permit  it,  lboug{h 
the  Court  is  inclined  to  yield  to  the  application,  if  the  ob}ect  is 
to  remove  out  of  the  Plaintiff's  way  the  effect  of  a  denia^  or  to 
give  him  the  benefit  of  an  admission,  material,  perhaps  conclo- 
aive,  to  enable  him  to  obtain  a  Decree.    This  permission.  Lord 

(/)  1  Eq.  Cas.  Abr.  p.  €9,  in  mweg.  35 ;  Sed  vid,  RawlioB  ▼.  PoireR*  I  P. 

USCmtB  V.  hsAj  Dacre,  1  Chan.  Cas.  Wms.  296.    Spurrier  v.  Fitzgerald, 

529*  it  was  held  that,  before  Replica-  6  Ves.  556. 

tion  tba  Defesdaat  mirht  move  to  {k)  It  b  so  in  the  Exchequer,  Har- 

nornnti  her  Ansirer.     But  see  Har-  ris  r.  Daubeney,  3  Anatr.  tl7,  and 

court  r.  Sberrard,  2  VerD.  433.  see  2  Anstr.  443.  Ridley  v.  Obee,   1 

Ut)  Awm.  MS.  WMt  32. 

|S}  Wharton  v.  Wharton,  2  Atk.  (/)  Wells  t.  Wood,  10  Ves.  402»smd 

994.  Fatersoo  v.  Slauf^hter,  Ambl.  see  Jennings  t.  Merton  CoIlege»  8 

292.   8.  C.   1  Dick.  265;    but  see  ¥68.79,  and  aho  Bolder  r.  Bank  of 

Conalessof  Ci«insboro«gh  ▼.  Gifibn),  England,  to  Yes.  23S. 

S  P.  Wms.  324.  Alpha  r-  Payman,  i  im)  Ltresey  r. .  WOson,  1  VA.  $t 

lMBk.33.  B«L  158. 

(i)  Yooqr  r.  Walter,  9  Ves.  385.  (n)  SkerrittT.  WoTtbU^gton,  iBft. 

Dolder  r.  Bank  of  England^  10  Ves.  160T.  MB. 
9M  nd  Pagley  r.  Cramp,  X  Dick. 
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Eldon  obaeiiredy  ^<  ought  to  liave  do  influence  upon  a  Prosecu- 
tion." (o). 

•  Where  on  a  Bill  for  a  specific  performance  of  a  Contract  to 
378*]  purchase  an  Estate,  the  Defendant  admitted*  the  Title 
hy  his  Answer,  and  afterwards  discovered  a  Will  which  was  sup- 
posed to  affect  the  Title,  a  doubt  was  entertained  whether  he 
could  put  in  a  Supplemental  Answer  objecting  to  the  Title  on 
the  ground  of  the  Will  (q). 

'  An  Amendment  of  an  Answer  will  not  be  permitted  after  an 
Indictment  for  Perjury  preferred,  or  threatened,  in  order  to 
av6id  the  Indictment  (r). 

An  Answer  has  been  allowed  to  be  amended  even  after  a 
bearing  and  a  Decree,  on  an  Affidavit  of  the  Solicitor  and  his 
Clerk  that  the  mistake  was  in  the  ingrossing  the  Answer  froni 
the  Draft,  the  Draft  being  produced  (s). 
' '  Where  a  Trustee  by  his  Answer  declined  to  act,  and  on  the 
hearing  of  the  Cause  it  was  referred  to  the  Master  to  appoint 
new  Truste<»i,  and  the  original  Trustee  afterwards  agreed  to  act, 
application  was  made  to  the  Court  that  the  Master  might  be  at 
liberty  to  amend  his  Answer  in  this  respect,  so  as  to  enable  the 
Court  on  a  re-hearing  to  vary  that  part  of  the  Decree.  The 
Court  refused  the  Motion ;  but  thought  the  Master  was  at  lib- 
erty, on  the  statement  of  the  circumstances,  to  decline  the  ap* 
pointment  of  new  Trustees  (t). 

If  Executors  on  a  Suit  against  them,  admit  Assets,  the  Plain* 
tiff  may  set  down  the  Cause  upon  the  Bril  and  Answer,  and  have 
379*1  a  personal  Decree  against  the  *Defendants  for  tbeir  de* 
mandtt  (u) ;  and  also  for  what  may  be  found  due  on  the  Ac- 
count in  respect  of  Interest  (x)  ;  but  an  admission  of  Assets  by 
an  Executor's  Answer  is,  it  seems,  waved  by  the  Plaintiff's  go- 
ing on  to  an  account  of  Assets,  and  procuring  a  Receiver  to  be 
appointed  (y).  An  admission  of  Assets  by  one  Executor  does 
not  prevent  the  Plaintiff  proceeding  against  the  other  Execu- 
tor (r). 

If  a  strong  Case  be  made,  the  Court  will  relieve  the  Execu- 

(o)  Edwards  v.  IVPLeay,  S  Vas.  Sf  Bro.  C.  C.  419;  see  contra  Woodgate 

Bea.  867,  8.  In  the  King  v.  Carr,  i  v.  Fuller,  Bam.  60. 

Sid.  418.  f  Ke|>.  616,  it  was  held,  up-  (§)  Countess  of  Gainsboroagfa  v. 

on  an  Indictroeot  for  Perjury,  in  an  Gifiord,  3  P.  V^ms.  427. 

Answer,  to  which  Exceptioua  were  (0  Miles  t.  Neave,  1  Ckix,  169. 

taken,  and  a  second  Answer  put  in,  (u)  Wall  v.  Buahby,  1  Bro.  C.  C. 

giving  an  explanation  that  nothing  488. 

can  be  assigned  as  Perjury  which  u  (x)  Tew  v.  Lord  Winterton,  cited 

explained  by  the    second  Answer,  4  Yes.  606;  and  see  Fosterv.  Foster, 

because  the  second  Answer  makes  2  Bro.  C.  C.  619.  Horsley  v.Cbalo- 

tkstj  which  was  at  first  a  Perjury,  no  ner,  1  Yes.  85. 

Perinry ;    but  Lord  Eldon  doubted  (y)  Wall  v.  Bnshby,  1,  Bra  C.  C. 

whether  that  would  now  be  consider-  484. 

ed  as  La#.    See  2  Yes.  &  Bea.  258.  (*)  Moreton  v.  TurviUe,   2  P. 

;f ^Cqnat  v.  Bair,  2  Meriv.  57.  Wms.  145. 
EaHYemeyy.  Mapnamara,  1 
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tor  from  his  admiseioo  of  Aasets  (a)  ;  as  if  the  Honey  was  in  a 
Banker's  hands,  who  fails.  To  obviate  an  admission  of  Assets, 
a  mistake  mast  be  proved,  and  that  the  circumstance  on  which 
the  Executor  built  his  admission,  failed  (6). 

After  a  general  admission  of  Assets,  a  Defendant  has  been 

fermitted  to  amend  her  Answer,  by  admitting  Assets  to  pay  the 
laiotiff's  JDebts,  if  the  game  did  not  exceed  AOOl.  (c). 
Where  an  Executor  had,  by  bis  Answer,  submitted  to  account 
for  a  residue,  and  afterwards  found  that  as  Executor  he  was  en* 
titled  to  claim  the  residue,  he  was  not  permitted  to  amend  his 
Answer  {d). 

In  a  recent  Case,  before  V.  C*  Leack^  a  Defendant  admitted 
by  his  Answer  that  he  bad  made  a  *Profit  of  S0,000/.  [^360 
upon  certain  Contracts,  in  respect  of  which  he  was  declared  a 
Trustee  for  the  Plaintifi*  The  Plaintiffi,  not  contented  with 
this  admission,  insisted  en  an  Account ;  on  the  Account  being 
taken  before  the  Master,  be  reported  the  Plaintiffs  to  be  Credi- 
tors to  the  amount  of  67,000/.  Upon  exceptions,  it  was  hekl 
that  Evidence  was  inadmissible  before  the  Mister  to  contradict 
the  Answer  (<)• 

If  a  Man  admits  by  his  Answer  be  has  received  certain  Sums, 
which  be  had  paid,  &c«,  the  discharge  following  immediately  in 
the  same  sentence,  the  charge  and  discbarge  must  be  read  to- 

§  ether  (/) ;  but  if  he  says  by  bis  Answer,  that  upon  a  particular 
ay  he  received  a  sum  of  Money,  he  is  not  allowed,  in  an  ac- 
count before  the  Master,  to  dischai^e  himself  upon  an  Affidavit 
that  be  paid  the  Money  to  the  Testator  (g)« 

Liberty  has  been  given  to  the  Defendant  after  publication,  to 
amend  his  Answer  by  striking  out  the  admission  ot  the  Plaintid's 
Pedigree  (&) ;  but  the  Court  will  not  allow  a  Defendant  to 
amend  an  Answer  by  striking  out  of  it  the  admission  of  a  Fact, 
where  he  does  not  swear  he  was  surprised  into  the  admission, 
or  ill  advised  in  setting  it  forth* 

An  admission  of  a  point  of  Law,  or  of  a  consequence  in  Law^ 
or  of  a  consequence  m  Equity,  does  not  bind  the  Party,  because 
the  Court  is  to  judge  of  those  matters  (t).  An  admission  in  the 
Answer  of  the  *  Attorney -General  binds  not  the  King  as  [^381 
to  matter  o(Lav>,  but  as  to  matter  of  Fact  it  does  {k). 

'  (a)  Roberts  v.  Roberts,  menikmed  (e)  East  Indist  Company  v.  Ke%ll- 

ajrg^.  1  Bto.  C.  C.  487.  ley,  4  Madd*  Rep.  16. 

(6)  Horsley  V.  Ckialoner,  1  Ves.  85;  (/)  Ridgeway  v.  Darwin,  7  Vet. 

Irat  see  Roberts  V.  Roberts,  2  Dick.  405. 

673,  where  an  Executor  was  held  to  {g)  Thoinpeon  v.  Lambe,  7  Vet. 

Ibis  admission  of  Assets  though  the  688. 

JSsCate  tnmed  ont  insufficient.  (h)  Kinscote  v.  Bainsley,  1  Dick. 

r^)Dagleyv.  Cnmip,2Bro.  C.C.  485. 

ei9,  in  note  8.  C.  (t)  Pearce  v.  Grove,  3  Atk.  5S3^  8. 

-  rrf)  8prurrier  v.  RitzgeraM,  6  Vei.  G.  Ambler^  65. 

sea.  (ib)  King  V.  BriggB,  S  Bnbtr.  sas. 
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The  Aoiwer  of  •  Feme  Covert  will  not  bind  her  as  to  her  In- 
bentancey  or  her  Husband  (/)• 

If  an  Antwor  mtsunies.  the  PlamtifiT,  it  is  to  be  coasiderad  as 
no  Answer,  nop  is  the  Defendant  bound  by  it  In  sack  case 
there  are  many  instances  of  permitting  Answers  to  be  taken  oflT 
the  file  and  resworn ;  but  where  the  Defendant  has  discovered 
that  there  is  contained  in  it  what*is  false,  innocently,  according 
to  bis  representation,  disputed  however  by  the  Plaintiff,  the 
Court  will  not  order  him  to  do  an  act  that  may  eipose  him  to  tat 
Indictment  for  Perjury,  bqt  will  direct  the  paper  writing,  pni^ 
porting  to  be  an  Answer,  to  be  taken  off  the  file  (m). 

A  Disclamer  by  Answer  cannot  be  got  rid  of  without  a  strong 
Case  upon  Affidavit  (n)« 

When  an  Answer  is  amended,  as  it  must,  in  the  case  of  a  com- 
mon Defendant,  be  resworn ;  so,  in  the  case  of  a  Peer,  it  most 
again  be  attested  upon  honour ;  even  though  the  Amendment 
be  only  in  the  Title  of  the  Answer  (o). 

If  a  Bill  be  filed,  and  an  Answer  put  in,  and  exceptions  are 
taken  to  the  Answer,  and  allowed,  the  Plajntiff,  before  the  An- 
swer to  the  Exceptionsis  pot  in,  may  amend  his  Bill,  and  move 
to  have  the  Exceptions  and  Amendments  answered  at  the  same 
time  (p) ;  and  if  an  Injunction  was  obtained  on  the  filing  of  the 
382*]  *Bill,  it  will  be  coutinuad  until  the  Answer  to  the  amend- 
ed Bill  (9).  But  Jjord  Hardmicke  thought  the  Court  bad  gone 
too  &r  in  allowing  the  amendment  of  Bills  on  these  occasions  (r) : 
and  it  has  been  held,  that  if  the  Order  to  amend  is  not  served 
before  the  Defendant  answers  the  Exceptions,  the  Defendant  ia 
not  obliged  to  answer  the  Amendments  (9) ;  and  in  a  recent  /n- 
junciion  Cawe  it  was  determined,  that  where  Exceptions  are  ta<» 
ken  to  the  Answer,  it  is  irregular  to  obtain  an  Order  to  amend, 
wiUU  the  Exc^tunuare  dlupoferf  of,  for  by  that  means  a  Party 
would  obtain,  indirectly,  an  opportunity  of  amending,  withoirt 
a  special  Order  that  such  Amendmrat  shaH  be  without  preju- 
dice to  the  InjiNiction  (t). 

Amendments  of  Demurrert  (tt),  and  of  Pleas j  where  there  baa 
been  a  clear  mistake,  have  often  been  permitted  (x)»  On  the 
Amendment  of  Pleas,  we  have  before  observed. 

When  a  Denmrrer  is  overruled  merely  because  tibe  pleading 
is  informal,  the  Court  looks  into  the  Case  to  see  whether  simply 

(/)  Etuis  v.  Cogaa,  2  F.  Wms.  aod  see  Adney  1.  Flood,  I  MaM. 

4&K  Rep.  449. 

(m)  Griffiths  V.  Wood,  1 1  Vea.  SS,       (r)  Anon.  3  Atk.  ^It. 
63^  (rJKnoxY.  Simmoods,  I  Veikjatt* 

(n)  Seton  r.  Blade,  7  Ves.  $67*  8S.    Bethaen  v.  Bstenno^  1  CSok. 

MPoaooekv.  Duke  of  Bodibrd,  S96.  11  Vos.  678. 
18  Ves.  186.  (e)  Dhcon  v.  Bedaioaa>  S  Sdi.  & 

.(p)fie»LoqrT.  Burton,  S  Adb  Lefi^  515,aadBoa£dwanbv.  Jsim 

918.  Partridge  v.  Hayerafty  II  Tos*  ami,  Priee^s  E^cb.  Rep.  a04. 
575^  67r.  (tf)  uvea.  70. 

(9)Maynev.Hocbin,lDiGk.a65;       (4r)aBro.C.C.143.  ISVes.  435. 
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OTerralifig  the  Demorrer  is  doing  jostice  to  the  Parties.  If  the 
defect  in  poitit  of  form  arises  merely  from  the  mistake  or  mis- 
appreheasioo  of  the  Person  who  drew  the  Demurrer,  the  Court 
may  by  overruling  it  involve  the  Parties  in  great  expense  for  no 
good  purpose ;  it  will  therefore  look  into  the  general  state  of 
the  Case,  to  see  whether  the  Demurrer  ought  to  be  overruled 
without  more,  *and  if  it  appears  the  Demurrer,  had  it  r*383 
been  properly  framed,  ought  to  have  been  allowed,  and  that 
Dothi^  but  expensive  litigation  can  attend  the  simply  over- 
ruling the  Demurrer,  it  may  be  proper  to  take  a  different 
course  (y),  and  overrule  the  Demurrer,  as  defective  in  form, 
with  liberty  to  apply  to  take  the  Demurrer  off  the  File,  and 
demur  again,  paying  the  expense  of  the  Demurrer  (;r) ;  or,  a 
simpler  course,  the  Court  may  direct  the  Demurrer  to  be  with- 
drawn, the  Defendant  paying  the  Costs,  with  leave  to  amend  it 

(«). 

A  mistake  in  the  Title  of  an  Order  has  been  ordered  to  be 
amended,  though  to  charge  a  Surety  who  gave  a  recognizance 
to  abide  the  Order  on  the  hearing  (6).  But  where  the  Plain- 
tiff's Christian  Name  was  mistaken  in  the  Title  of  Interrogato- 
ries, and  the  Depositions  could  not  therefore  be  read,  the  Court 
would  not  permit  the  Title  to  be  amended,  though  most  of  the 
Witnesses  since  their  examination  were  eone  to  Sea  (c).  This 
Case  is  elsewhere  reported  (d)  ;  and  Mr.  PooUy  (the  reputed 
Author  of  the  Work  (e),  that  ^^  great  Man,''  as  Mr.  Vintr  calls 
him)  adds,  at  the  end  of  the  Case,  *^  but  quare  ;  (or  this  seems 
only  a  mistake  of  the  Clerk,  whose  errors  are  frequently  amend- 
ed, the  better  to  carry  on  the  Justice  of  the  Court." 

if,  on  a  Bill  filed,  and  an  Answer  thereto,  an  Injunction*  [*384 
has  been  obtained  on  the  meritsj  a  Motion  to  amend  the  Bill  will 
be  allowed,  without  prejudice  to  the  Injunction  (e)  ;  but  it  ia  not 
a  Motion  of  course  (/). 

After  a  Defendant  to  an  Injunction  Bill  has  put  in  an  An- 
swer, upon  which  the  Plaintiff  has  neither  moved  nor  excepted, 
the  general  role  ii^  that  he  cannot  have  an  Injunction .  upon  an 
amended.Bill  and  Affidavit.  Where  the  Plaintiff  has  come  to 
the  knowledge  of  circumstances  subsequently  to  filing  bis  ori- 
ginal Bill,  or  the  like  (g) ;  in  such  case,  the  Court  has  permitted 

(v)  Devonshire  v.  Neweaham,  2  C.  427, 8 ;  and  tee  Welsh  v.  Han- 

Bc£.  ft  Lefr.  S07.  nam,  9  Sch.  &  Lefr.  S16.  Hemme  v. 

(x\  Ibid.  212.  Tenant  and  anoUier,  21  Jan.  1807, 

(a)  Attomey-Genend  v.  Corpora-  MS. 

tiott  of  Bristol,  12  Feb.  1820,  before  (/)  Trayers  v.  Lord  Stafford,  3 

V.  C.  MS.  Ves.  2 1 .  Edwards  v.  Edwards^a  Dick. 

r6)8Marin^v.  Lvna,  2  Vem.  376.  757.    Lady  Markham  v.  DichensMi, 

[c}  White  V.  Taylor,  2  Vem.  435.  1  Ves.  jan.  90.  Contra  Edwards  v. 

;cn  1  £a.  Cas.  Abr.  3D.  '  Jenkyns,  2  &v.  C.  C.  426,  a  Case  I 

[ej  See  1  Bob.  ft  Lefr.  269,  in  note,  have  known  orerraled. 

^e)  Tnmer  v.  Bazekrv,  2  Ves.  &  (<)  Norris  v.  Kennedy,  2  Sek.  &: 

Bea«  331.  Prac  Bc^.  210.  3  Bro<  C.  Lefr.  515. 

Vol.  11.  3^1 
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ft  re-crmndment  of  a  Bill  afler  Answer,  witboat  prejudice  to  »■ 
InjuQCtioD,  when  the  nature  of  the  Amendment  has  been  pre- 
cisely ascertained,  and  a  clear  and  positive  Affidavit  that  the 
Plaintiff  had  not  a  knowledge  of  the  facts,  enabling  him  to  bring 
the  Case  upon  the  Record  sooner  (A). 

7.  Motion  to  dismiss  PUL 

At  anj  time  before  a  Rule  to  produce  Witnesses  (t),  or  evea 
of  a  Rejoinder  (Ar),  (for  as  soon  as  Issue  is  joined  the  Defend- 
ant himself  may  proceed  in  the  Cause)  if  three  Terms  elapse 
385*]  (I),  without  any  proceeding*  in  the  Suit,  (showing  cause 
against  dissolving  an  injunction  is  not  considerea  as  a  proceed- 
ing) (m)  an  Order  may  be  obtained  to  dismiss  the  Bill  for  want 
of  prosecution  ;  and  this  is  a  Motion  of  course,  and  conse- 
quently does  not  require  Notice  (n) ;  and  the  Order  of  Dismis- 
sion will  be  good  though  an  Injunction  was  obtained  in  the 
Cause  (o),  and  whether  common,  or  special  on  the  Merits  {p)^ 
though  on  the  face  of  the  Order  it  appears  thatthe  StxClerk's 
Certificate  was  dated  subsequent  to  the  Order  (9).  The  Or- 
der of  Dismissal  operates  from  the  making  of  it,  and  not  from 
the  Service.  So  that  if  a  step  be  taken  in  the  Cause,  an 
Amendment  of  the  Bill,  for  instance,  between  the  Order  of  Dis- 
missal and  the  Service  of  it,  it  will  not  avail  to  prevent  the  Dis- 
mission (r). 

It  was  formerly  usual  to  give  Notice  of  the  Motion,  and  up- 
on the  Plaintiff  undertaking  to  speed  the  Cause,  no  Order  of 
Dismission  was  made  (s)  ;  but  now  it  is  not  considered  as  ne- 
cessary that  a  Note  should  be  handed  over  by  the  Defendant's 
386*]  Clerk  in  *Court  previous  to  a  Motion  made  before  Repli-- 
tation  {t)y  for  the  dismissal  of  a  Bill  for  want  of  Prosecution  (u) ; 

{h)  Sharp  v.  Ashton,  3  Yes.  &  Bea.  (o)  Day  v.  Soee,  3  Yes.  &  Bea. 

144.  Mair  y.  TheUoroon,  ibid.  145,  in  170. 

note  ;  and  see  Maifioa  y.  Murray,  2  (p)  HaDnamr.  South  London  Wa- 

Dick.  596.  ter  Works,  2  Meriy.  61. 

(i)Fellv.  Morris,  1  Cox,  176,  and  (o)  Wills  y.  Pugh,   10  Yes.  40S;. 

vid.  3  Atk.  558.  M'Mabon  y.  Sissoo,  12  Ves.  465.     1 

(k)  Toser  y.  Tozer,  1  Cox,  288.  Yes.  k  Bea.  368. 

(I)  In  the  time  of  Lord  Bacon,  (r)  Anon.  24tb  April  and  4th  Maj 

[Orders  in  Chan.  Beam.  Edit.  p.  1 1,]  1818,  before  Y.  C.  Leach.  MS.  Sed 

only  one  Term  was  allowed  ;  in  the  vid.  7  Yes.  222. 

time  of  Tothill  it  was  extended  to  ff)  See  Lyon  v.  Dunbell,  11  Yes. 

fioo  Terms  [Proceedings,  p.  15,]  and  608. 

in  the  reign  of  Queen  Anne  it  was  (<)  See  Browne  y.  Byne,  1  Yes.  & 

extended  to  three  Terms.    [See  Wy-  Beames,  p.  310.  Atiorney-Greneral  t. 

att's  Pract  Beg.  375,  and  the  note  to  Finch,  1  Yes.  &Bea.  368. 

Day  V.  Snee,  3  Yes.  k  Bea.  171.]    It  (ti)  Naylor  v.  Taylor,  16  Yes.  127. 

were  better,  perhaps,  if  the  Practice  Jackson  v.  Pownal,  ibid.  p.  205.  At« 

in  Lord  Bacon's  time,  in  this  respect,  tomey-General  y.  Finch,  1  Yes.  & 

had  not  been  altered.  Bea.  368,  a  Case  determined  afteir 

(ffi)  Earl  of  Warwick  v.  Duke  of  very  considerable  inquiry  as  to  the 

Beaufort,  1  Cox,  111.  Practice.    See  Day  y.  Snee,  3  Yes. 

(fi)  De  Graves  v.  Lane,  15  Yes.  &  Bea.  171 ;  and  see  Beiliogham  r^ 

291.  Bnily,  1  Madd.  Bep.  265. 


CHANCERY  PRACTICE.  386 

and  from  this  correction  of  the  practice  it  has  been  supposed 
that  the  Motion  cannot  be  opposed,  and  that  the  Plaiutiflfbaa 
not,  as  formerly  (x),  an  opportunity  of  undertaking  to  speed 
the  Cause,  a  praicrice  much  complained  of,  as  afibrding  means 
of  delay  (y) ;  but  the  general  understanding  of  the  rractice 
seems  to  be  that  the  Plaintiff  may  appear  on  the  Motion  and 
undertake  to  speed  the  Cause ;  and  although  on  a  Motion  to  dis- 
miss no  one  undertakes  to  speed  the  Cause,  yet  if  before  the 
Order  is  drawn  up,  an  offer  to  speed  the  Cause  is  made,  and  to 
pay  ail  the  expenses  incurred,  the  Court  will  direct  the  Order 
not  to  be  drawn  up ;  and  though  the  Order  has  been  drawn  up, 
the  Court  will,  on  a  special  Application,  retain  the  Bill,  if  the 
Application  be  made  within  a  reasonable  time,  and  is  supported 
by  an  Affidavit  stating  merits,  accounting  for  the  delay,  and 
offering  to  pay  the  Costs  (z) ;  but  there  is  no  instance  where 
the  Court  has  restored  *a  Bill  which  has  been  regularly  [*387 
dismissed,  for  the  mere  purpose  of  agitating  the  question  of 
Costs  (a). 

.  Where  upon  a  Motion  to  dismiss,  the  Plaintifi  undertakes  to 
speed  the  Cause,  the  Plaintiff  has  only  the  Term,  and  not  the 
Vacation  also,  to  proceed  (b). 

The  Defendant  becoming  a  Bankrupt  does  not  disable  him 
from  moving  to  dismiss  (c). 

If  the  Plaintiff  obtains  an  Order  to  amend  his  Bill,  so  long  as 
that  Order  remains  in  force,  a  Motion  to  dismiss  cannot  be  made* 
If  the  Party  omits  to  amend  his  Bill,  a  Motion  should  be  made 
tliat  (he  Party  shall  amend  within  a  given  time,  or  that  it  should 
sUnd  dismissed  (d). 

Where,  however,  a  Cause  on  coming  on  to  be  heard  stood 
over  with  liberty  to  amend,  but  no  further  steps  were  taken,  a 
Motion  was  allowed  to  dismiss  the  Bill  for  want  of  Prosecution 

Where  a  Bill  is  filed  merely  for  a  Discovery,  and  prays  no  re- 
lief, a  Motion  cannot  be  made  to  dismiss  for  want  of  prosecu- 
tion ;  but  an  Order  should  be  prayed  for,  upon  the  Plaintiff,  to 
pay  to  the  Defendant  the  Costs  of  Suit,  to  be  taxed  by  the  Mas- 
ter (/•). 

Formerly,  a  Party  was  entitled  to  give,  and  abandon,  three 
Notices  of  Motion  for  the  dismission  of  a  Bill  *for  want  of  [*388 

(«)  As  to  the  former  practice,  see  (b)  Wilson  v.  Simpson,  S  Madd. 
Blijrhy. ,13  Ves.  445,  and  the  Rep.  123.  The  Cases  contra  of  Man- 
Cases  referred  to  in  note.  gleman  v.  Prosser,  3  Bro.  C.  C.  191, 

(y)  See  Mr.  Vesey's  note  to  Nay-  and  Findlay  r.  Wood,  1  Ves.  ftBea. 

lor  ▼.  Taylor,  lt>  Ves.  127  ;  and  see  499,  are,  it  seems,  misreported ;   but 

1  Ves.  &  Bea.  370.  see  what  is  said  of  the  latter  Case  in 

(z)  Baker  v.  Mellisli,  1 1  Ves.  7%.  the  note  to  the  td  edit  of  Ves.  ii  Bea. 

Jackson  v.  Pownal,  16  Ves.  204.  At-  Ic)  Monteith  v.  Taylor»  9  Vet.  616. 

tomey-General  ▼.  Finch,  1  Ves.  &  hi)  Anon.  MS. 

Bea.  370.    Fuller  v.  Willis,  3  Ves.  &  (e)  Mitchell  r.  Lowndes,  2  Cox,  15. 

Bea.  1.    Day  V.  Snee,ibid.  p.  170.  If)  Woodcock  v.  King,  1  Atk. 

(a)  Hannaro  t.  South  London  Wa-  286. 
Icr  Works  Company,  2  Meriv.  64,  5-. 
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pi^tecuiion ;  but  he  could  not  give  9Lfaurik  Notiee  uftleie  he  had 
paid  the  Coits  of  the  three  previoas  Notices  {g) ;  now,  howev- 
er, according  to  the  recent  General  Order  hefore  alluded  to  (&), 
the  Party  must  paj  the  Costs  of  every  Notiee  of  JHotioD  whteh 
is  not  followed  up  with  a  Motion. 

If  after  Notice  of  a  Motion  for  the  dismissal  of  a  Bill,  the 
Plaintiff  applies  by  Petition  to  the  Rolls,  and  obtains  an  Order 
to  amend,  on  the  day  on  which  the  Motion  would  have  been 
made,  if  the  Seal  had  not  been  continued,  this  is  regular  (t)  ;  it 
does  not  appear  whether  the  Order  to  amend  was  served  or 
drawn  up ;  probably  it  was  not,  and  if  so,  it  confirms  the  Decis- 
ion  before  alluded  to  (A:). 

If  a  Replication  to  an  Answer  be  filed  before  a  Motion  to  dis- 
miss, an  Order  for  that  purpose  cannot  be  obtained  (/)• 

A  Plaintiff  can  in  no  case  dismiss  his  Bill  without  Costs  (m), 
to  be  taxed  (n),  unless  it  be  with  consent  (o)  ;  not  even  where 
the  Defendant  becomes  a  Bankrupt  {p)» 

A  Plaintiff  (without  Notice  to,  or  the  Consent  of  a  Co-Plain* 
tiff)  may  move  to  dismiss  his  Bill,  so  far  as  he  is  concerned,  with 
Costs  {q). 

If  a  general  Demurrer  be  put  in,  which  is  not  argued,  and  no 
389*]  proceedings  afterwards,  the  Defendant  ^cannot  have  the 
Bill  dismissed  for  want  of  prosecution,  as  he  had  equally  a  pow- 
er to  move  in  the  Cause  (r) ;  he  should  have  set  down  the  De- 
murrer for  Argument  (s). 

No  Order  can  be  made  upon  a  Bill  that  is  dismissed,  for  that 
would  be  decreeing  relief  (()• 

If  the  Plaintiff  produces  the  Order  for  a  Subpoena  to  rejoin, 
and  an  Affidavit  of  some  of  the  Parties  being  out  of  the  Kingdom, 
the  Court  will  not  dismiss  his  Bill  for  want  of  prosecution  ;  and 
though  a  Bill  has  been  dismissed  for  want  of  such  Order  and  Affi- 
davit, yet  upon  producing  them  afterwards,  and  payment  of 
Costs  out  of  pocket,  the  Court  has  retained  it ;  but  on  a  Motion 
to  retain  the  Bill,  the  Plaintiff  must  show  that  the  Order  for  the 
Subpoena  to  rejoin  was  dated  before  the  notice  to  dismiss  (ti). 

It  has  been  held,  that  a  Defendant  cannot  move  to  dismiss  a 
Bill  after  publication  is  completely  past  (oc).  But  a  Plainiiff 
may  in  any  stage  of  the  cause  apply  to  dismiss  his  Bill  upon 


(r) Andepwn V. Palner,  MVcslSI.  (p)  Rutherford  v.  Miller,  S  Anstr 

(A)  See  theGeneral  Order,  3  Madd.  458. 

Rep.  318.  tq)  Langdale  v.  Laoffdale,  13 Vet. 

(t)  White  V.  Hall,  14  Vc8.  808.  167 

]k)  Ante,  p.  385.  (r)  Anonynioas,  %  Ves.  jua.  287. 

[/)  ADonymooB,  14  Ves.  49S.  U)  Simpson  v.  Densbam,  %  Cox> 

fm)  Dixon  v.  Parks,  1  Ves.  jun.  402,  377. 

[n)Anen.  I  Vem.  116.  2  P.  Wms.  (I)  Bennet  College  r.   Carey,  3 

387.  Bro.  C.  C.,390. 


(cO  Anon.  1  Ves.  jun.  140.  Fidelle       (u)  Anonymous,  2  Atk.  604. 
▼.  EVans,  l  Bro.  C.  C.  267,  (x)  Skip  ir.  Warner,  3  Atk. 
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Paymeot  of  Coatt  (y),  even  tfter  an  Issue  has  been  directed, 
bet  not  after  a  Deerge  {x).  In  a  Case  in  Diekem  (a)  it  is  repor- 
ted to  have  been  beld,  that  where  an  Issue  ^bas  been  tried  [*390 
and  decided  in  fiivour  of  the  Defeadant,  the  Plaintiff  cannot  dis- 
miss, but  the  Report  does  not  scJbm  warranted  by  the  BegUtrar^s 
Book. 

Where  a  Bill  was  retained  for  a  twelyemontb,  with  liberty  for 
the  Plaintiff  to  bring  an  Action,  ^*and  in  case  the  Plaintiff  should 
not  tiy  such  Action  within  a  twelvemonth,  then  the  Bill  was  to 
stand  dismissed  with  Costs ;''  the  Plaintiff  did  not  try  bis  Action 
within  the  time,  and  it  was  held  the  Bill  is  not  ipso  facto  out  of 
Court ;  but  the  Defendant  must  either  set  down  the  Cause  for 
fortber  Directions,  or  move  to  dismiss  the  Bill  (i). 

6*  Motion  for  ProducHon  of  Deeds  ^  ^c* 

I«  general,  wherever  a  Plaintiff  has  established  an  Interest  in 
any  Instrument,  which  by  the  Defendant's  Answer  is  admitted 
to  be  in  his  hands,  he  is  entitled  to  a  production  of  it  (c) ;  for 
the  Documents  are  by  Reference  incorporated  into  the  Answer, 
and  become  apart  of  it  (d). 

Jf,  therefore.  Deeds,  Letters^  or  other  Writings,  are  referred 
to  in  an  Answer,  and  admitted  to  be  in  the  Defendant's  custody 
(e),  the  same  will  on  the  Plaintiff's  Motion  be  ordered  to  be  left 
widi  the  Defendant's  Clerk  in  Court,  for  the  inspection  of  the 
Plaintiff,  his  Solicitor  or  Agent  (/) ;  but  though,  *  when*  [*391 
ever  a  Deed  is  made  part  of  tbe  Answer,  and  tiie  contents  are  in 
a  great  measure  set  iortii,  and  the  Instrument  is  referred  to  for 
the  troth  of  what  is  set  forth,  the  production  will  he  ordered  {g) ; 
yet  where  the  Answer  admits  the  execution  of  an  Agreement, 
and  craves  leave  to  refer  to  it  when  produced,  but  there  is  no 
that  it  is  in  the  possession  or  power  of  the  Defendant, 


fy)  In  Locke  V.  Nash*  Slst  May       feJErskine  t.  Bize,9Coz,  226. 
1816,  where  the  Cause  was  at  Issae       (nBettison  r.  Farrinrton,  3  P. 

and  io  the  Paper,  Mr.  Wakefield  Wms.  364.  1 1  Ves.  42.  Where  a  De* 

momd  OQ  behalf  of  the  Plaiatiffto  fendant  referred  to  Marria^  Articles 

diamiai  the  Bill  on  Payment  of  Costa,  executed  io  Spain^  which  refereaca 

Mr.  Bell  objected  that  in  that  stage  of  made  it  iDcumoeDt  on  her  to  produce 

the  Cause  the  Bill  could  not  be  dis-  them,  and  the  custom  of  Spain  beings 

taiaaed,  but  admitted  he  could  find  no  to  deposit  AKieles  and  other  Deeds 

Authority ;    upon  which  the  Master  in  places  appointed  for  that  purpose, 

of  tbe  Rolls  (Sir  William    Grant)  so  that  an  antlieuticated  Copy  was 

mde  the  Order.  all  that  could  be  had,  the  Court  gave 

[z)  Guilbert  r.  Hales,  1  Ch.  Cas.  her  liberty  to  amend  her  Answer  by 

40 ;  and  tee  3  Atk.  558.  setting  forth  the  custom  of  that  King- 

(a)  Carriugton  v.  Holly,  1  Dick,  dom,  with  regard  io  the  depositing  of 

S8U.  Deeds  2  Atk.  294. 

(5)  Stevens  ▼.  Praed,  2  Cox,  374.        (^)  Atkins  ▼.  Wrisht,  14  Ves.  214 ; 

[c]  Smith  ▼.  Puke  of  Northumber-  and  see  Herbert  r.  Dean  and  Chap- 

Jajid,  1  Cox,  303.  ter  of  Westroiiister,  t  P.  Wms.  T75. 

{^  Eransr.  Richards,  l  Sfra08t.'8. 


^1  EQUITY  JURISDICTION. 

a  production  will  not  be  ordered  (h)  ;  for  the  Court  coold  not 
enforce  its  Order,  there  being  no  constat  upon  the  proceedings 
that  the  Party  could  obey  (t).  In  such  case  the  Party  must 
amend  his  Bill  and  call  for  such  admission  as  would  found  an  or* 
der  for  the  production. 

The  Piamtiffis  entitled  to  the  production  of  Documents  re- 
ferred to  in  the  Answer,  and  admitted  to  be  in  the  custody  of 
the  Defendant,  although  an  Injunction  obtained  by  the  Plaintiff 
has  been  dissolved  on  the  merits  (A:). 

If  an  Heir  in  Tail  6les  a  Bill  against  Devisees^  and  they  by  way 
of  Schedule  set  forth  an  abstract  of  several  Settlements  in  thdr 
possession,  the  Court  will  not  order  an  inspection  of  all  the 
Deeds,  but  only  of  such  Deeds  in  the  possession  of  the  Defend- 
ants as  created  an  Estate  in  Tail  general  (/)• 

392*]  *  Where  the  Defendant  alludes  by  his  Answer  to  a 
Deed,  not  impeached  by  the  Bill,  as,  for  instance,  a  release  of 
all  claims  whatsoever,  ^^  as  in  the  said  Indenture  will  appear,'' 
and  claiming  the  same  benefit  as  if  he  had  pleaded  it,  Lord  El^ 
don  said,  ^^  he  must  produce  that  Instrument  at  the  bearing  of 
the  Cause  ;  but  his  Answer  means  only,  that  in  this  stage  he 
does  not  put  his  Defence  on  a  Plea  with  Profert,  stating  merely 
that  there  is  such  an  Instrument,  which  is  to  be  his  Defence,  if 
he  shall  produce  it ;  not  otherwise''  (m). 

If  a  Defendant  submits  to  produce  a  Deed,  he  will  be  obliged 
to  do  so  before  the  hearing,  if  the  Court  thinks  fit  (n) ;  but  a 
qualified  submission  to  produce  a  Deed,  ^'  if  the  Court  shall  re- 
quire it,"  does  not  fix  the  Defendant,  and  deprive  him  of  the 
discretion  of  the  Court,  as  to  the  propriety  of  the  production 

Where  a  Bill  seeks  a  Discovery  of  Deeds  and  Reliefs  the 
Court  will  not,  upon  Motion,  unless  by  consent  (p),  aid  Uie 
Plaintiff  in  his  proceedings  at  Law,  by  ordering  that  an  out- 
standing  Term  should  not  be  set  up  by  the  Defendant  (9),  or 
the  production  of  Deeds,  Sic.  at  the  Trial  of  an  Ejectment ;  that 
being  Relief  the  Party  is  entitled  to  only  on  2l  Decretal  *0r-  [*393 
der  (r)  ;  if  the  Bill  prayed  only  for  a  Discover}/  and  not  for  Re- 
lief also,  the  Deeds,  it  seems,  would  be  ordered  to  be  produced 

(^)  Darwin  V.  Clarke,  8  Ves.  158.  (m)  Atkins  v.    Wright,  14  Ves. 

(i)  Princess  of  Wales  f.  Lord  Liv-  211;  but  see  Gardiner  r.   Mason,  4 

erpool,  I  Wils.  C.  C.  123.  Bro.  C.  C.  479. 

[k)  Evans  v.  Richard,  I  Sivanst.  7.  (n]  Stanhope  v.  Roberts,  2  Atk. 


Ik)  I 
4  Ves. 


Lord  Shaftsbury  f.  Arrowsmith,  SI 4. 

».  66.  Barton  v.  Neville,  cited  4  (o)  Atkins  v.  Wright,  14  Ves.  213. 

Ves.  67 ;    and  see  what  Lord  Eldon  (p)  Byrne  v.  Byrne,  2  Sch.  &  Lefr. 

says  in  the  Princess  of  Wales  v.  Lord  637. 

Liverpool,  1  Swanst  p.  121.  S.  C.  1  (9)  Hylton  v.  Morgan,  6  Ves.  293. 

Wiis.  O.  C.  121,  approving  those  Ca-  Byrne  v.  Byrne,  2  Sch.  &  Lefn  537. 

ses,  in  opposition  to  a  case  contra,  (r)  Ashton  v.  Lord  Exeter,  6  Ves. 

Bettison  V.  Farringdon,  3  P.   Wms.  288. 

363.  («)  Hvlton  r.  Morgan,  6  Ves.  294. 
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The  Role  as  to  producing  PaperB  upon  a  Drial  at  Law  is  this : 
If  the  Coart,  on  Motion,  or  by  Decree,  directs  a  Trial,  that  Tri- 
al is  directed  in  such  a  way  that  all  productions  which  the  Court 
conceives  to  be  useful  upon  that  Trial  shall  be  made ;  but  if  a 
Bill  be  filed  for  an  Injunction  against  an  action,  and  prays  Relief, 
the  Injunction  being  refused,  and  they  go  on  at  Law  to  Trial, 
the  Plaintiff  can  only  read,  by  the  direction  of  this  Court,  what 
he  may  read  without  that  direction,  the  Answer ;  and  then  he 
may  read  every  Book,  Letter,  Memorandum,  or  Paper  referred 
to  by  that  Answer ;  as  erery  such  Book,  Letter,  &c.  is  a  part  of 
the  Answer.  It  is  read  as  part  of  the  Answer ;  and  the  Plain- 
tiff must  show,  that  what  he  prays  may  be  produc^ed,  is  in  effect 
and  substance  part  of  that  Answer ;  unless  the  Trial  is  directed 
by  the  Court  itself  on  Motion  or  Decree  ;  but  there  is  no  in- 
stance of  directing  the  Answer  of  any  other  Person,  except  the 
Defendant  in  that  Cause,  or  any  part  of  it,  to  be  read  upon  a 
Trial,  not  directed  by  the  Court  itself  (<)• 

In  general,  when  a  Defendant  wants  a  Discovery  of  a  Deed 
in  the  hands  of  the  Plaintiff,  he  must  file  a  Cross-bill  for  the 
purpose,  although  the  Deed  be  referred  to  by  the  original  Bill 
as  being  in  his  custody,  and  ready  to  be  produced  as  the  Court 
'  should  ^direct  (u) ;  and  where  a  Bill  was  filed  to  set  aside  [^394 
a  Partition  on  the  ground  of  inequality,  and  for  a  new  Partition, 
stating  a  Valuation  and  Estimate,  the  gross  result  of  which, 
without  the  particulars,  were  contained  in  a  Schedule  to  the 
Bill,  and  the  Answer  denying  the  accuracy  of  the  Valuation,  but 
alleging  the  Defendant  was  unable  to  set  forth  in  what  particu* 
lars  it  was  inaccurate  by  reason  of  such  omission. ;  a  Motion  by 
the  Defendant  for  production  of  the  Valuation  and  Papers,  &c* 
relative  thereto,  was  refused,  with  Costs  (x) ;  but  if  a  Bill  be 
for  an  Account  of  Partnership  Dealing,  and  the  Plaintiff  and 
Defendant  are  jointly  entitled  to  the  possession  of  Documents 
in  the  hands  of  the  Plaintiff,  the  Defendant  mav  move  to  stay 
proceedings  for  want  of  an  Answer,  until  such  Documents  are 
produced  (y). 

The  Court  will  not  order  that  the  Defendant  may  inspect  a 
Deed  proved  in  the  Cause,  and  referred  to  by  the  Deposition 
as beingpart  thereof,  unless  the  same  is  set  forth  at  length  (2)  ; 
for  the  Defendant  before  the  hearing  is  not  to  see  the  strength 
o(  the  Cause,  or  any  Deed,  to  pick  holes  in  it  (a). 

So,  if  Letters  are  referred  toby  the  Plaintiff^s  Deposition,  as 

(I)  MarBhy.Sibbald,2Ve8&Bea.  (v)  Pickering  v.  Rjgby,  18  Ves. 

375,  6.  484,  coDfirmed  in  Micklethwait  v. 

(u)  Spran  v-  Corner,  2  Cox,  109 ;  Moore,  3  Meriv.  386. 

and  aes  Micklethwaitv.  Moore,   3  (z)  Housaoo  r.  Earl  Winniogton, 

Meriir.  292.  3P.  Wins.  35. 

(«)  Micklethwait  v.  Moore,  3  Me-  (a)  Daven  y.  Darers,  3  P.  Wms. 

riT.  292.  410.  S.  C.  2  Str.  764. 
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exhUniSf  the  Defendant  is  not  entitled  to  an  inspectton  of  tbeai 

395*]  Inspection  has  been  ordered,  oo  Motion,  of  Articles* 
claimed  bj  the  Plaintiffs,  as  Heir  Looms,  in  a  Chost  at  the  Bank- 
ers  of  the  Defendant  (c). 

The  Conrt  will  not  order  Deeds  to  be  deli?ered  out  of  Court 
to  a  Devitee^  unless  the  Heir  is  before  the  Court  (J)» 

When  the  Heir  at  Law  by  his  Answer  to  a  Bill  brought  to 
establish  a  Will  admits  it  to  be  duly  executed,  he  is  not  entitled 
to  the  inspection  of  the  Title  Deeds  and  Writiii^  belonging  to 
the  Estate  ;  but  if  by  his  Answer  be  insists  upon  some  old  Entail 
which  has  not  been  barred  by  a  Recovery,  or  controverts  the 
legality  of  the  Will,  or  the  execution  of  it,  or  insisto  that  only  a 
part  of  such  real  Estate  is  devised  away,  he  is  entitled  to  such 
inspection  (e). 

A  Peeress  will  be  ordered  to  produce  Deeds  confessed  in  her 
Answer,  on  Honour  only,  without  Oath  (/)• 

It  is  not  sufficient  that  the  Party  swears  that  be  has  no  Books, 
Evidences,  &c,  to  his  knowledge,  concerning  the  matters  iti 
question  but  those  produced ;  but  he  must  swear  without  the  in- 
troduction of  the  words,  to  his  knowledge  (g)« 

A  Will  referred  to  in  the  Defendant's  Answer,  but  not  offered 
to  be  produced,  was,  on  Motion,  ordered  to  be  produced  (A). 

If  a  Defendant  to  a  Bill,  seeking  the  Discovery  of  a  Corres- 
396*]  pondence,  sets  forth  by  bis  Answer  ^Extracts  of  Letters, 
and  swears  they  are  the  only  parts  of  the  Correspondence 
upon  the  subject,  it  is  sufficient  (i) ;  and  a  Defendant,  it  seems, 
cannot  be  compelled  to  produce  confidential  LeUers  (k) ;  nor 
will  the  Court  compel  an  Attorney  to  produce  Papers  of  his 
Client  (/). 

Where,  in  the  Answer,  a  reference  is  made  to  Extracts  from 
Books  of  Account,  the  Defendant  on  production  of  them  may 
seal  up  those  parts  of  the  Books  which  he  swears  to  be  imma- 
terial (m). ' 
'  If  an  Order  be  made  that  the  Defendant  should  produce  be- 
fore the  Master  all  Books, Papers,  &c.  and  the  Master  is  satisfi- 
ed with  the  production  that  is  made,  but  the  Plaintiff  is  not,  be 

(5)  Wiloy  y.  Pistor,  7  Ves.  41 1 .  [iU  Anstr.  68.  Bishop  of  Daifasm 

(c)  Earl  of  Macclesfield  v.  Davis,    t.  Beaumoot,  MS.    15  Dec.  180S. 
3  Yes.  &  Bea.  16.  Campbell  v.  Freochi  t  Cox,  286.    In 

(d)  Anon.  I  Ves.  jtia.  S9.  that  Case,  prodaotion  of  the  whole  of 
M  Potter  T.  Potter »  3  Atk.  719.  the  Letters  was  refused ;  but  the  De- 
(/)  Duke  of  Hamilton  ▼.  Lady    feodant  undertook  that  on  the  Trial 

Gerrard,   Preo.  Gh.  92,  and  Case  the  Plaintiff  mij^ht  read   Extracts 

there  cited.  Bed  vmL  Sir  Wm.  Jones,  from  the  Schedules  witbont  referance 

152.  Salk.  512.  to  the  body  of  the  Answer.     CUIfbrd 

(f)  Mayor  of  Hartford  ▼.  Poor  of  ?.  Taylor,  1  Tannt.  167. 

Haifonl,  vin.  Abr.  tit.  Chan.  fS.  a.  (it)  Lord  Craastofrn  v.  Johnson,  3 

pi.  10.)  S.  C.  Dora.  Proc.  10  Jmie,  Ves.  179.    Serf  etcf.  11  Ves.  42. 

1713.  (0  Wrig:ht  T.  Mayer,  6  Ves.  S80. 

(A)  Bird  T.  Harrison,  15  Ves.  408.  (m)  1  Anstr.  58. 
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maf  apply  to  the  Court  for  an  Order  that  the  Master  should  re- 
ceive further  Interrogatories  for  the  examination  of  the  Defend- 
ant (n)  ;  nor  is  it  previously  necessary  for  the  Master  to  be  call- 
ed upon  to  certify  his  satisfaction  (o). 

Where  the  object  of  a  Bill  is  to  set  aside  a  Deed,  the  Court 
has  the  power  of  so  dealing  with  the  Instrument  as  to  be  rea- 
sonably sure  of  having  it  produced  upon  all  occasions  where 
its  production  may  be  necessary.  Such  Deed  must  therefore 
be  produced  for  the  purpose  of  being  proved  before  the  Exa- 
miner, *if  necessary  for  the  discovery  of  its  contents ;  [*397 
and  must  be  produced  at  the  hearing  if  necessary ;  and  the 
Court  will  assume  the  custody  of  it  in  the  interval,  if  a  special 
dose  is  made  (p).  Where,  therefore,  a  Motion  was  made  that 
the  Draft  of  a  Title  Deed  might  be  deposited  with  the  Master, 
apon  an  Affidavit  that  the  settlement  prepared  in  pursuance  of 
the  Draft  varied  from  it,  the  Plaintiff  being  entitled  to  the  Es- 
tate according  to  the  Draft,  the  Defendant,  according  to  the 
Deed ;  and  the  object  of  the  Bill  being  to  reform  the  Deed, 
and  the  Answer  stating  the  substance  of  the  Draft  falsely,  the 
Chancellor  ordered  the  Deed  to  be  placed  in  the  custody  of  the 
Master  (9). 

A  Bill  was  filed  against  a  Steward  for  an  Account  of  Monies 
received  in  that  capacity,  and  of  the  Interest  made  by  him  of  it, 
and  he  by  his  Answer  admitted  he  received  this  Money,  and 
mixed  it  with  his  own,  and  used  it  accordingly  ;  this  admission, 
it  was  held,  was  sufficient  to  inducfs  the  Court  on  a  Motion  for 
that  purpose,  to  direct  a  production  of  his  Banker's  Books, 
though  they  might  contain  other  private  matters  (r). 

An  Attorney  submitting  to  produce  Title  Deeds  of  his  Client 
in  his  Possession,  as  the  Court  shall  direct,  may  be  called  upon 
to  produce  them,  if  the  Principal  could  himself  hav^  been  cal- 
led upon  so  to  do  (s). 

A  Motion  was  made  on  the  Part  of  the  Plaintiff  *for  the  [*398 
production  of  a  Deed  alleged  to  be  in  the  possession  of  the  De- 
fendant as  Tenant  in  Common,  but  refused,  it  appearing  by  the 
Answer  of  the  Defendant,  that  he  had  sold  his  Share,  and  was 
in  possession  of  the  Deed  in  question  only  as  Mortgagee  to  the 
Purchaser ;  for  a  Mortgagee  has  no  right  to  show  the  Title  of 
his  Mortgagor  (t). 

The  course  of  proceeding  for  not  producing  Deeds  before 
the  Master  pursuant  to  a  Decretal  Order,  is,  first  to  apply  for  an 
Order  upon  the  Master's  Certificate,  that  the  Party  do  produce, 
&c.  in  four  days,  or  that  the  Serjeant  do  apprehend  the  Defend- 

(n)  Whitav.  Lapton,  quot  12  Yea.  (r)  Earl  of  Salisbuxy  v.  Cicil,  1 

392.  Cox,  277. 

(o)  Cotton  V.  Harvey,  12  Ves.  391.  (»)  Fenwick  v.  Reed,  1  Meriv  1]  4. 

(p)  Beckford  v.  Wildinan,  16  Yes.  (t)  Lambert  v.  Rogers,  2  Menr. 

438.  See  1  Swanst.  125.  489. 

(?)  Addison  v.  Walker,  16  Ye3. 440. 

Vol  II.  32 
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ant,  and  bring  htm  into  Court  to  answer  his  Contempt ;  and  if 
default  is  made,  another  Order  must  be  obtained  to  make  the 
former  one  absolute,  upon  the  Master's  Certificate  of  the  same 
date  with  the  Order  (u).  Should  the  Party  be  taken,  he  is 
brought  into  Court,  and  turned  over  to  the  Fleet,  and  thereupon 
the  Court  will  of  course  grant  a  Sequestration.  So  if  the  Ser- 
jeant at  Arms  return  Jion  est  Invejxtus^  the  Court  will,  upon  such 
return,  grant  a  sequestration  (x). 

9.  Motion  for  Payment  of  Monty  into  Court, 

Where  it  appears  by  the  Defendant's  Answer^  or  upon  the 
Examination  before  the  Master  (y),  or  by  the  Master's  Report 
399*]  (z),  or  by  the  Defendant's  ^Affidavit  (a),  that  Money  is 
due,  a  Motion  may  be  made  for  payment  of  the  same  into 
Court  (6).  But  the  Court  will  not  order  a  Balance  upon  Charge 
and  Discharge  in  the  Master's  Office  to  be  paid  in  before  the 
Blaster  has  made  his  Report  (e). 

In  the  Case  of  an  Executor  admitting  to  have  Property  of 
the  Testator  in  his  hands,  it  was  formerly  thought  necessary  for 
the  Plaintiff  to  show  that  the  Executorliad  abused  his  Trust,  or 
that  the  Fund  was  in  danger  from  his  insolvent  circumstances, 
but  that  is  not  now  necessary  (d)  ;  and  in  all  cases  not  only  up* 
on  Affidavit  of  the  insolvency  of  the  Executor,  but  where  there 
is  admission  by  him  of  a  Balance  in  his  hands,  after  Payment  of 
Debts,  he  will  be  ordered  to  pay  the  Money  into  Court  (e) ;  and  * 
Lord  Eldon  has  frequently  stated  the  Rule  still  more  broadly, 
and  ordered  into  Court  all  Monies  acknowledged  by  an  Ex* 
ecutor's  Answer  to  be  in  his  hands,  except  what  might  be  ne^ 
cessary  to  be  immediately  applied ;  and  so  long  as  the  Mon* 
ey  is  in  Court,  and  not  distributed,  the  Executor  may  apply 
for  Money  for  Defence,  &c.  ( f).  And  where  an  Executor  by 
bis  Answer  admitted  a  large  balance  of  the  personal  Estate  to 
be  in  his  hands,  he  was  ordered  to  pay  the  whole  into  Court, 
although  he  stated  that  an  Action  at  Law  was  depending  againat 
him  for  a  Debt  to  a  considerable  amount  due  from  the  Tea- 
'400*]  tator,  but  with  liberty  in  case  the  Plaintiff  *in  the  Ac- 
tion should  recover,  to  apply  to  the  Court  to  have  a  sufficient 
Sum  paid  out  again.  The  Plaintiff  in  the  Action  did  recover, 
and  the  Court  ordered  the  Amount  to  be  paid  out  to  the  Plain- 

(u)  Caritcm  ▼.  Smith,  UVes.  180.  ih)  Quarrel  v.  Eckfoid,  14  Yes. 

B.P.  Anon,  before  V.  C.  Leach,  26  178. 

or  «7  April  1819.  (c)  Fox  v.  Macrcth,  3  Bro.  C.C.  45. 

(«)  See  Res:i*ter'B  Statement  of  \d)  Strange  v.  Harris,  3  Bro.  C. 

Prtdt.  t  Dick.  693,  &c.  C.  365. 

ijf)  Qoarrell  v.  Beckford,  14  Ves.  (ey  Blake  v.  Blake,  2  Sch.  &  Lefr. 

J'^f  96.  Ratberford  v.  Dawson,  t  Ball  A: 

(«)  Gordon  ▼.  Rothby,  3  Yes.  673.  Beattj,  17. 

^  W  --—  V.  BorcbaU,  24  July  1816,  if)  Paxton  v.  Dmifflas»  MS. 
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Uffin  iht  Actum,  9XA  not  to  the  Ei^ecutor;  and  the  Execu- 
tor having  improperly  defended  the  Action,  the  Court  reserv- 
ed to  the  hearing  of  the  Cause  the  consideration  of  the  ques- 
tion, whether  the  Defendant  should  not  answer  personally  to 
the  Estate  of  the  Testator  for  the  Amount  of  such  interest 
and  Costs  {g)*  When  the  Money  is  paid  into  the  Bank  it  is  al- 
ways ready  for  those  entitled  to  it  when  the  time  comes  for  pay- 
ing it  to  them ;  and  the  Executor  is  discharged  from  any  re- 
sponsibility. 

If  a  Bill  be  filed,  stating  a  settled  Account,  and  praying  Re- 
lief, and  by  the  Answer  it  is  denied  that  the  Account  is  just,  and 
insisting  that  it  ought  not  be  decreed,  the  Plaintiif  cannot  move 
that  the  Defendant  may  pay  into  Court  the  Money  on  the  Ac- 
count so  admitted,  as  he  might  if  the  Account  were  admitted  to 
be  correct.  If  tber  Bill  be  for  a  general  Account,  and  there  be 
an  admission  by  the  Answer  of  a  Sum  due,  a  Motion  may  be 
made  for  payment  of  the  same  into  Court  (A). 

If  an  Executor  by  his  Answer  admits  he  received  a  Sum, 
which  he  has  lent  on  bond,  he  will  be  ordered  to  pay  the  Money 
into  Court  (i)> 

The  coarse  in  these  cases  is  by  a  special  Motion  to  move  that 
the  Executor  may  pay  the  Money  into  *Court  within  a  [MOl 
certain  specified  time,  and  notice  of  the  Motion  must  be  served 
on  the  Party  {k)m 

Though  Executors  have  a  power  of  laying  out  Money  "  on 
good  and  sufficient  security^'  for  an  Infant,  yet  after  a  Decree  to 
Account,  and  after  Notice  by  the  next  Friend  of  the  Infant  Plain- 
tiff not  to  lend  the  Money  on  Security,  if  they  nevertheless  lend 
the  Mooey  on  Mortgage,  they  will  be  ordered  to  pay  the  same 
into  Court  (/) ;  for  after  a  Decree,  an  Executor  cannot  deal 
with  the  Assets  for  the  purpose  of  Investment,  without  the  leave 
of  the  Court  (m). 

If  the  Answer  contains  a  Schedule  not  cast  up,  the  Sum  may 
be  cast,  and  on  an  Affidavit  of  the  Amount  of  what  appears  so 
due,  a  Motion  may  be  made  for  Payment  of  the  same  into 
Court  (n). 

But  where  the  Defendant  by  his  examination  doob  not  admit 
that  any  thing  is  due,  the  Plaintiff  is  not  allowed  to  calculate  the 
items  of  the  Schedules,  and,  without  reference  to  the  Princi- 
ples on  which  the  Account  is  to  be  taken,  move  to  have  what 
appears  on  such  calculation  paid  in  (o). 


\e)  Tare  v.  Harrison,  t  Cox,  377.  (/)  Widdovrson  v.  Duck,  t  Merfv. 

\K) 7.  BaUejr,  dOth  July  1805.  494. 

Ms.  (m)  Widdowson  v.  Duck,  2  M«riv. 

— —  r.  Henshall>  Nov.  28th,  499. 

MS.  (n)  Quarrel  v.  Beokford,  14  Vor. 


1  Mm  T\  r" 


[k)  Hawkins  v.  Witfis,  MS.  1810.      178. 

(o)  Ibid.  180. 
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The  Motion  is  foanded  on  the  admission  of  the  Party ;  and 
therefore  it  is  not  sufficient  to  cast  up  Books  brought  into  the 
Master's  Office,  unless  connected  with  an  admission  by  the  De- 
fendant, so  as  to  make  those  Books  as  much  a  part  of  his  exam- 
ination as  the  Schedules  are  part  of  the  Answer.  If  all  the 
402*]  Books  of  a  Partnership  are  referred  to  in  *the  Answer, 
a  Motion  cannot  be  made  for  Payment  of  Money  appearing  to 
be  due  on  the  Cash  Book  and  Ledger  only  (p). 

Money  in  the  Funds  belonging  to  Wards  of  the  Court,  cannot, 
it  has  been  held,  be  transferred  into  the  Name  of  the  Account- 
ant General,  to  the  credit  of  the  Cause,  until  the  Account  is  ta« 
ken  by  a  Master,  and  his  Report  made  ;  the  Bill  being  filed  for 
that  purpose  (q). 

If  the  Vendor  resists  a  Motion  by  the  Purchaser,  for  payment 
into  Court  of  the  deposit  in  the  hands  of  the  Vendor's  Agent,  he 
will  be  charged  with  a  loss  occasioned  by  the  Agent's  failure 

With  respect  to  the  Payment  of  Purchase-money  into  Court, 
the  following  distinctions  appear  to  have  been  taken : 

A  Purchaser  who  is  not  in  Possession  cannot  be  called  upon 
to  pay  in  his  Purchase-money  until  the  Title  is  completed,  and 
a  Conveyance  is  made  to  him  (s) ;  and  if  by  the  terms  of  the 
Contract  he  is  to  have  Possession  before  the  Conveyance  is  exe- 
cuted, the  mere  fact  of  his  taking  Possesion  under  that  Agree- 
ment will  not  entitle  the  Vendor  to  call  upon  him  for  payment 
of  the  Purchase- money  into  Court  (l).  If  without  any  stipula- 
tion as  to  Possession,  the  Vendee  takes  Possession  before  the 
Title  is  completed,  he  is  not  (unless  the  Sale  was  under  a/7e- 
403*]  cree)  («)  compellable  to  pay  in  bis  Purchase-money*  («), 
more  especially  if  there  be  laches  of  the  Vendor  in  completio^ 
the  Title  (y);  but,  it  seems,  he  must  either  do  so,  or  give  up 
the  Possession  of  the  Estate  (z),  or  retain  the  Estate  at  an  Oc- 
cupation-rent, with  a  deduction  of  five-per-cent.  on  the  Depos- 
it-money  (a).  If,  indeed,  the  Purchaser  being  in  PossessioUt 
exercises  acts  of  Ownership,  as  by  erecting  new,  and  pulling 
down  old,  Buildings — throwing  two  Meadows  into  one — making 
a  new  Garden — ^planting  an  Orchard — cutting  down  Timber*^ 
under- letting  the  Premises-— changing  the  Tenants,  or  other 
similar  acts  of  Ownership,  he  will  be  compelled  to  pay  the  Pur- 
chase-money into  Court  (6)  ;  and  the  taking  of  Possession,  and 


91. 


{p)  Mills  V.  Handson,  8  Ves.  68, 

(q)  Bencraft  v.  Rich,  1  Bro.  C.  C. 
56. 

(rj  Fenton  ▼.Browne,  11  Ves.  144. 

(*j  Vid.  Cutler  V.  Simons,  2  Meriv. 
510. 

(Q  Ibid.  GeU  ▼.  Watson,  3  Madd. 
Rep.  ««5.  Contra  Boothby  v.  Walk- 
er, 1  Madd.  Rep.  197. 


M  See  the  MS.  note  mentioiied  ia 
Sugden  Vend.  &  Parch.  201 ,  last  edit. 
^)  Clarke  ▼.  Elliott^  1  Biadd.  Rep. 

(y)  Fox  T.  Birch,  1  Meriv.  105. 

(«)  Clark  T.  Wilson,  16  Ves.  317. 
Moivan  y.  Shaw.  2  Meriv.  141. 

(a)  Smith  y.  Jackson,  1  Madd. 
Rep.  618. 

(i^)  Cntlcr  y.  Simons,  2  Meriy.  103. 
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the  acts  of  OwDership,  though  not  meotioned  id  the  Bill  or  the 
Aosffer,  may  be  ebown  by  Affidavit  (c).  Some  surprise  has 
been  expressed  that  no  distinction,'  in  these  cases,  has  been  taken 
between  acts  of  Ownership  which  are  advantageous  to  the  Es- 
tate, and  such  as  are  prejudicial  to  it,  though  in  the  former  case 
it  is  obvious  the  value  of  the  Vendor's  Lien  upon  the  Estate  is 
improved  (cf). 

If  Money  is  not  paid  into  Court  pursuant  to  an  Order  for 
that  purpose,  a  Motion,  after  Notice,  may  be  made,  that  the 
Defendant  shall  pay  it  in  within  *a  limited  time  (e),  usual-  [*404 
ly  a  week  or  ten  days ;  and  if  the  Order  made  on  such  Motion  is 
not  complied  with,  a  Writ  of  Execution  issues  (/),  unless  the 
Order  for  Payment  of  the  Money  is  made  against  a  Person 
who  is  not  a  Party  to  the  Suit,  in  which  case  it  is  the  practice, 
first  to  get  an  Order  for  Payment  on  a  given  day,  and  if  he  does 
not  pay,  then  another  Order  is  obtained,  that  he  shall  pay 
it  by  another  day,  or  stand  commiUed  (g) ;  but  though  the 
Party  persists  after  his  committal  to  refuse  Payment  of  the 
Money,  he  will  not,  on  Motion,  be  committed  a  close  Prison- 
er (A). 

If  on  a  Bill  filed  by  a  Legatee,  the  Executor  admits  Assets,  a 
Motion,  it  seems,  may  be  made,  to  transfer  to  the  Amount  of  the 
Legacy  into  the  three-per-cents,  in  the  Name  of  the  Account- 
ant General,  to  that  Account  (»)• 

On  a  Bill  filed  by  a  Trustee  to  have  Accounts  taken,  &c«  a 
Motion  may  be  made  by  a  Legatee  that  part  of  his  Legacy  may 
be  paid  to  him,  without  prejudice  to  the  question,  out  oi  what 
Fund  the  Legacy  is  to  be  paid,  there  being  a  clear  Surplus,  the 
Trustees,  and  all  other  competent  Parties,  consenting,  and.no 
opposition  on  the  part  of  the  Infants  (^). 

*  1 0.  To  take  Bill  and  Answer  off  the  File.  [*405 

Ir  a  Suit  be  ended  by  compromise,  the  Bill  and  Answer  will, 
by  consent,  on  Motion,  be  ordered  to  be  taken  off  the  File  (/)• 

1 1  •  For  a  Commission  to  Examine  Witnesses,  ^c. 

Ir  the  Plaintiff  files  his  Replication  in  Term,  he  may  sue  out 
a  Sobpcena  to  rejoin,  returnable  in  Term,  but  this  rarely  hap- 


(e)  Bradsbaw  v.  Bradshaw,  ibid,  see  Bowes  y.  Lord  Strathmore,  12 

49z.  Cmtchley  v.  Jemineham,  ibid.  Ves.  92S,  and  Angentine  ▼.  Hant,  6 

60S.  Yea.  488. 

(d)  See  Bramley  v.  Teal,  3  Madd.       (h)  CaU  ▼.  Mortimer,  4  Bio.  C.  C. 
Bep.  f  19.  89. 

(e)  3  Bro.  C.  C.  37S.  (t)  Pollen  ▼.  Smith.  5  Ves.  S3. 

LfO  Higgins  ▼. ,  8  Ves.  381.       m  Pearce  v.  Baron  IS  Vet.  469. 

Tg)  Anonymous,  14  Ves.  S07  ;  and       (/)  Tremaine  y.  Tramaine,  1  Vem. 

189. 
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peas,  unless  the  Defendant  lives  in  Town,  and  may  be  easilj 
served  with  the  Subpoena :  the  more  usual  waj  is  to  apply  bj 
Motion  or  Petition,  which  is  of  course,  for  a  Subpoena  to 
rejoin,  returnable  iromediatelj,  and  that  Service  on  the  De- 
fendant's Clerk  in  Court  may  be  deemed  good  Service ;  and  if 
it  is  in  a  Country  Cause,  the  Motion  or  Petition  also  pravs  that 
the  Plaintiff  may  be  at  liberty  to  take  out  a  Commission  tor  the 
examination  of  Witnesses,  and  that  the  Defendant  may  join, 
and  strike  Commissioners  names  in  four  days  after  notice  of  the 
same,  or,  that  in  default,  the  Plaintiff  may  have  a  Commis* 
sion  to  examine  Witnesses,  directed  to  his  own  Commission- 
ers  (m). 

The  mode  of  joining  in  Commission  is  this :  he  who  has  the 
carriage  of  the  Qpmmission  names  a  Commissioner,  then  Ike 
other  rarty  names  one,  and  so  alternately,  till  each  has  named 
four,  and  afterwards  each  Party  strikes  out  two  of  the  Coomiis*- 
stoners  named  by  his  adversary,  and  the  remaining  four  are 
Commissioners  (n)« 

406*]  *  Where  Witnesses  reside  within  twenty  miles  of  Lon- 
don, their  Evidence  is  taken  by  an  Examiner  for  that  purpose, 
and  no  Commission  is  necessary  (o).  Examiners,  it  seems,  have 
no  authority  to  take  Depositions  in  the  Country  (p)* 

A  Commission  for  the  Examination  of  Witnesses  returnable 
bine  dilatioTUj  must  be  executed  before  the  second  Return  of  the 
next  Term  after  the  Commission  issues,  and  if  executed  after,  it 
is  voidi^and  the  Depositions  will  be  suppressed  (9). 

The  first  application  for  a  Commission,  and  the  carriage  of  it, 
is  the  privilege  of  the  Plaintiff,  bat  the  Defendant,  if  be  thinks 
proper,  may  move  for  a  Commission,  and  in  some  cases  the  De* 
fendant  may  obtain  a  Commission  for  the  Examination  of  hia 
own  Witnesses  only,  and  have  the  carriage  of  it,  as,' where  the 
Plaintiff  will  not  go  on  to  Commission,  or  the  Witnesses  live  dis- 
tant from  the  Plaintiff's  Witnesses,  or  are  beyond  Sea,  or  the 
Plaintiff  has  no  Witnesses;  but  the  Plaintiff  may  join  in  such 
Commission,  and  cross-examine  the  Defendant's  Witnesses  on 
the  Plaintiff's  Interrogatories,  or  examine  other  Witnesses  on 
such  Commission  (r). 

He  who  has  the  carriage  of  the  Commission  must  eive  four- 
teen days  Notice  under  his  Commissioners  hands,  of  the  time 
and  place  where  the  Commission  will  be  executed,  and  such  no- 
tice must  be  given  to  all  the  Defendants  who  join  in  such  Com- 
mission («)• 

(m)See  Harrison's  Chan.  Pract.  (p)  Fraakland  v.    Frankland,   1 

Newf.  ed.  242.  Dick.  23 1 . 

(n)  Ibid.  944.  '  Iq)  Jones  r.  MitcbeU«  2  Verm.  197. 

(o)  Harrison's  Cban.  Prac  Newl.  \r)  See  Harrison's    Ch.    PracU 

edit  pu  250,  269,  in  note.     1  Vol.  Newl.  edit  p.  245,  6. 

Turn,  ft  Ven.  Pract  85,  in  note*  But  (# )  IM.  246. 
see  Orders  in  Ctanoery^  109. 
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*fD  the  course  of  Proceedings  on  a  Bill  of  Interpleader,  [*407 
a  ComniissioD  issued  on  the  part  of  one  Defendant  for  the  Ex- 
aminatioo  of  Witnesses,  of  which  Notice  was  given  to  the 
Plaintiff,  but  not  to  the  other  Defendant,  and  was  held  (though 
the  practice  .was  inconvenient)  to  be  irregular  (<)• 

If  there  be  any  irregularity  in  the  execution  of  the  Commis- 
sion the  Depositions  will  be  suppressed. 

If  a  Witness  who  has  been  served  with  a  StApcBna  ad  testi- 
Jicandumy  refuses  to  attend  (u),  or  attending,  refuses  to  be 
sworn,  he  will  be  ordered  to  attend,  and  to  be  sworn  in  four 
days,  and  be  examined,  or  stand  committed  (x)  ;  but  he  is  not 
bound  to  attend  upon  a  mere  Summons  of  the  Commissioners 
without  the  service  of  a  Subpcma  (y). 

If  an  Order  be  made  that  the  Defendant  shall  within  four 
days  put  in  an  Answer  to  Interrogatories,  or  in  default  a  Ser- 
jeant at  Arms  to  go  against  him,  and  the  Defendant  puts  in  an 
insufficient  Answer,  the  Serjeant  at  Arms  will,  on  Motion,  be  di- 
rected to  take  him  (z). 

If  a  Corporation  would  examine  any  of  their  Members  as 
Witnesses  they  must  first  disfranchise  them.  The  method  of 
disfranchising  is,  by  an  Information  in  the  nature  of  a  Quo  War- 
ranto against  the  Member,  who  confesses  the  Information,  on 
which  the  Plaintiff  obtains  Judgment  to  disfranchise  (a). 

^Interrogatories  for  the  Examination  of  Witnesses  mus^  [*408 
be  signed  by  Counsel. 

The  Interrogatories  administered  to  Witnesses  are  all  strung 
together,  and  the  Party,  by  his  Agent,  points  out  the  particular 
Interrogatories,  or  parts  of  Interrogatories,  to  which  he  wishes 
the  Witnesses  to  be  examined.  1'he  reason  why  the  Interroga* 
toriea  are  all  put  together,  is,  that  some  Witnesses  may  be  cal- 
led to  speak  to  one  part,  some  to  another,  and  some,  perhaps, 
to  all  (6). 

If  a  Commissioner  in  a  Cause  is  intended  to  be  examined  as 
a  Witness,  he  must  be  examined  before  any  other  Witness,  oth- 
erwise  his  Deposition  will  be  suppressed  (c). 

The  Commissioners,  it  seems,  have  power  to  refuse  what  in 
their  opinion  does  not  amount  to  legal  Evidence  (d!),  but  a  Wit- 
ness cannot  demur  to  be  examined  because  the  question  is  not 
pertinent  to  the  Matter  in  issue  (e) ;  but  if  Interrogatories  be  im- 


(<)  Brjmer  v.  Bachanan,  1  Cox,  (a)  Mayor,  kc  of  Colchester  v. 

4Std.  ^  I  P.  Wms.  696. 

(ii)  Osmao  V.  Fitzroy»  1  Dick.  60.  (b)  Whitelock  v.  Baker,  13  Vcs. 

Hind.  Pract.  329.  515. 

(»]  HeuDegal  V.  Evance,  ISVes.  (c)    North   v.   ChainpemooD»  t 

201.  Chan.  Caa.  79. 

(vmanUe  v.  Dent,  1  Dick.  334.  (d)  Whitelock  v.  Baker,  13  Ves. 


WestoQV.Jay»  1  Madd.  Rep.    515. 

8.a£q.Ca.  Abr.  41. 


527.  ie)  AabtoD  v.  Ashton,  1  Vera.  t6» 
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properly  exhibited  to  a  Witness  he  must  demur  (/) ;  as  if,  for 
iDstance,  he  is  a  Party  interested  (g).  Such  Demurrers  are  set 
down  like  other  Demurrers  (A),  but  are  held  to  very  strict  rules 
(t) ;  and  where  a  Witness  demurred  to  an  Interrogatory  be- 
409*]  cause  he  claimed  an  ^Interest  in  the  Land,  the  Demur- 
rer was  disallowed,  because  he  did  not  swear  to  the  interest,  nor 
what  interest  he  claimed  (k). 

A  Witness  may  object  to  answering  Questions  which  may  have 
a  direct  tendency  to  criminate  him,  or  render  him  liable  to  Dis- 
abilities  or  pecuniary  Penalties  (/)• 

The  East  India  Company  in  all  shipping  agreements  oblige 
Persons  to  covenant  that  they  will  discover  transactions,  though 
the  Answer  may  subject  the  Parties  to  Penalties  or  Disabilities ; 
but  that  applies  to  a  Suit  by  the  East  India  Company^  and  not 
to  any  other  Person  (m). 

Cwmsd^  Solicitors  and  Attomiesy  are  privileged  from  being 
examined  in  respect  of  matters  which  came  to  their  knowledge 
after  thev  were  retained  (n)  ;  but  a  Steward,  or  Servant,  has  no 
such  privile&e  (a)  ;  and  an  Attorney  is  compelled  to  prove  his 
Client's  hand-writing  if  called  upon. 

It  is  said,  that  if  a  Counsellor  or  Attorney  consent  to  be  exa« 
mined,  the  Court  will  not  refuse  the  reading  of  his  Deposition 
(/>) ;  but  where  an  Attorney  has  been  examined,  the  Court  will, 
410*]  on  Motion,  refer  it  *tothe  Master  to  see  what  part  of  the 
Evidence  came  to  his  knowledge  in  confidence  (7). 

If  any  stress  be  laid  on  the  hand-writing  of  a  Will,  it  seems, 
it  cannot  be  made  use  of  if  only  the  probate  be  in  Evidence  (r) ; 
but  on  Motion  and  Notice,  (for  it  is  not  an  Order  of  Course)  («) 
an  Order  will  be  made  upon  the  Register  of  the  Court,  where 
the  will  is,  to  deliver  the  original  Will,  for  the  purpose  of  being 
produced  at  the  hearing,  upon  giving  Security  (/)• 

(/)  Bowman  v.  Rodwell,  1  Madd.  adopted  for  the  benefit  of  tbe  Client. 

Rep.  265.  See  Ball.  N.  P    284.     Sandford  v. 

(jg)  Hidderslev  v.  Devischer,  men-  Keyminffton  2  Vea.  jun.  189.    In  At- 

tioned  2  Atk.  593.  torney- General  v.  Lester,  13th  July 

Ih)  Kiddersley  v.  Fisher^Mos.  195.  1763,  MS.  a  Demurrer  vaa  allowed 
N^^htiogaley.  Dodd,  ibid*  228.  Park-  by  a  Solicitor,  examined  as  to  mat- 
hurst  y*  Lowton,  on  Appeal  to  the  ters  which  came  to  his  knowledge  by 
Chancellor,  1 010.  S.  C.  contra  before  information  only  of  his  Client 
y.  C.  3  Madd.  Rep.  123.  (6)  Sandford  y.  Reminrton,  2  Vea. 

(i)  Valiant  v.  Dodmead,  2  Atk.  jun.  189.    Of  this  Case,  however,  it 

524.  was  said  in  Parkhurst  y.  Lowton,  3 

[k)  Jefferson  v.  Dawson,  2  Chan.  Madd.  Rep.  124,  that  it  afforded  no 

Cas.  208.  Rule  tofoDow,  because  it  b  for  the 

(QPaxton  v.  Douglas,   16  Ves.  Court,  and  not  for  the    Master  to 

239.  judge  whether  the  matter  inquired  of 

(vi)  Ibid.  18  confidential. 

(n)  Couts  y.  Pickering,  Ventr.  197.  (r)  Bishop  of  Cloyne  v.  Youi^,  2 

(0;  Vaillant  v.  Dodmead,  2  Atk.  Ves.  98. 

524.  («)  Wells  v.  Corbyn,  3  Anstr.  64a 

(Ip)Maddoz  v.  Maddox,  1  Vez.62.        (t)  Ford  v  ,  6  Vee.  802«  Hod- 
Bishop  of  Winchester,  y.  Foumier,2    son  y. ,  ibid.  p.  135.     Forder  v. 

Vez.  445.    Sed  fum.  for  the  role  is  Wade,  4  Bro.  476.  Williams  v.  Floy- 
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Lord  Hariwicke  held,  that  where  there  is  a  variance  between 
the  original  Will  and  the  Probate,  the  cause  must  stand  over, 
and  the  Parties  are  at  Uberty  to  apply  to  the  Spiritual  Court  for 
Amendment,  and  if  they  see  occasion,  to  make  the  proper  al- 
terations in  the  Probate  (u). 

When  a  Commission  is  granted  to  examine  Witnesses  to  a 
Will  in  the  Country,  the  Court,  on  application,  will  order  the 
Prerogative  Court  to  deliver  a  Will  to  be  proved  (a?). 

When  a  Commission  is  granted  to  examine  a  Witness  to  a 
Will,  who  rtsides  abroad,  the  Court  will,  on  Motion,  order  the 
original  Will  to  be  delivered  out  by  the  proper  Officer  of  the 
Prerogative  Court y  upon  Security  being  given  to  return  the 
same,  "^in  order  to  be  carried  out  of  the  Kingdom.  But  [*41 1 
this  cannot  be  done  if  there  be  any  other  Person  besides  the 
Person  applying,  interested  under  the  Will,  unless  he  consents 

if  a  Commission  is  necessary  for  the  Examination  of  Witness- 
es who  live  abroad,  a  Motion,  on  Notice,  may  be  made  for  that 
purpose,  if  the  Defendant  is  in  contempt  for  want  of  an  An* 
swer,  or  has  moved  for  further  time  to  answer  (2),  accompanied 
with  an  Affidavit  as  to  the  materiality  of  the  Witness  (a).. 

Though  an  Injunction  has  been  obtained  against  an  Action, 
an  Order  may  be  procured  for  a  Commission  to  examine  Wit- 
nesses abroad,  returnable  without  delay  (the  usual  return  in  such 
cases)  without  paying  the  Money  into  Court  {b). 

The  Examination  of  Witnesses  de  bene  esse  has  already  been 
considered  (c). 

Where  a  Commission  for  the  Examination  of  Witnesses  in 
IMbon  was  executed,  but  the  Ship  in  which  the  Depositions 
were  sent  to  England  was  lost  on  the  Passage,  the  Court  order- 
ed the  Commissioners  to  transmit  the  Drafts  of  the  Depositions 
and  to  certify  the  circumstances  of  the  return  of  the  Commis- 
sion, but  would  not  make  any  Order  for  the  reading  the  Drafts 
on  (he  hearing  of  the  Cause  until  after  the  Commissioners  had 
made  their  return  and  Certificate  (J). 

When  a  Commissioner  issues  for  the  Examination  *of  [*412 
French  Witnesses,  who  do  not  understand  English,  the  Deposi- 
tions are  not  to  be  taken  in  French,  but  must  be  translated  by 
the  Interpreter  into  English,  and  be  so  taken  down  and  return- 
ed («)• 

Depositions  before  Publication,  will,  on  Motion,  be  suppress- 

er,  Ambl.  343.    Lake  v.  Caosfield,  3  (2)  Chemiaant  v.  De  la  Cgur,  } 

Bro.  263.    Morse  v.  Roach,  2  Str.  Madd.  Rep.  208. 

961.   S.  C.  1  Dick.  65,  and  the  Case  ia)  1  Bro.  C.  C.  448. 

there  noticed.  (6  ]  Cock  y.  Donovan,  3  Ves.   U 

iv)  Marsh  y,  Howe,  2  Atk.  50.  Bea.  76. 

\x)  Morse  r.  Roach,  2  Str.  961.  S.  (c)  Ante.  p.  202,  kc, 

C.  mentioned  1  Atk.  628.  fd)  Bam  v.  Bum,  2  Cox,  426. 

(y)  See  Frederick  ▼.  Aynscombe,  (e)  Lord  Viscount  Belmore  ▼.  4^* 

mentioned  Ambl.  343.  derson,  2  Cox,  288. 
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ed  for  having  been  taken  by  the  Commissioners  reoAfpr^redf 
and  the  CommisBioners  will  be  directed  to  re-examine  that 
Witness  ;  but  this  Order  does  not,  in  cases  of  necessity,  prevent 
the  Coart  haying  recourse  to  the  Depositions  ;  as  where,  for 
instance,  the  Witness  could  not  be  again  examined. 

When  the  interval  is  short  between  Publication  and  the  Hear- 
ing, the  Court  will,  on  a  Motion  for  that  purpose,  grant  time  to 
examine  Whether  a  Deposition  was  regularly  taken,  it  being  too 
late  to  object,  on  that  ground,  at  the  hearing  of  the  Cause  (/)• 

If  the  Interrogatories  are  leadings  the  Depositions,  on  a  refer- 
ence to  the  Master,  and  his  report  that  they  are  so,  will,  on  Mo- 
tion, be  suppressed.  If  one  Interrogatory  be  reported  leading, 
the  Deposition  only  to  that  Interrogatory  is  suppressed  ;  so,  if 
part  of  an  Interrogatory  be  reported  leading,  so  much  of  the  De- 
position as  relates  to  and  answers  the  leading  part  will  be  sup- 
pressed (g).  Depositions  will  also,  on  Motion,  be  suppressed, 
for  impertinence  and  scurrility  (A). 

413*]  *Where,  however,  Depositions  are  suppressed,  the 
Court  will,  under  circumstances,  allow  an  Application  for  leave 
to  exhibit  new  Interrogatories  for  the  Examination  of  the  same 
Witnesses  (t),  to  be  settled  by  the  Master  (^),  as,  where  the  Ti- 
tle of  the  Cause  was  mistaken  in  the  Commission  (/),  and  where 
the  Interrogatories  were  leading,  and  the  leading  seemed  to  be 
bj  inadvertency  (m). 

If  the  Solicitor  acts  as  a  Commissioner  the  Depositions  will 
be  suppressed  (n). 

The  Depositions  must  be  signed  by  the  Witness  ;  and  where 
a  Witness  dies  after  Examination,  but  before  such  Examination 
is  signed  by  him  the  Depositions  cannot  be  made  use  of ;  but 
where  the  Defendant  after  publication,  examined  a  Witness, 
and  on  the  usual  affidavit  obtained  an  Order  to  re-examine  this 
Witness,  but  the  Witness  died  before  a  re- examination,  the 
Court  permitted  the  Defendant  to  make  use  of  the  former  De« 
positions  of  the  same  Witness  (o). 

Depositions  of  a  Witness  who  died  before  cross-examination, 

(/>Gordon  v.  Gordon,  1  Swanst  (A)  SandfordT.  RemiDgton,  2  Ves. 

171.  jaD.  189. 

{g)  Newl.  Har.  297, 298.    Depoai-  (t)  Mentil  v.  Payne,  3  Anstr.  923. 

tioos  to  Interrogatories  that  are  lead-  (A;)  Lord  Arondel  r.  Pitt,  AmhU 

Ukg  would  not  be  suffered  to  be  read  586. 

on  the  hearing  of  the  Caose,  if  that  (I)  Robert  ▼.  MiUechamp,  1  Dick, 

objection  were  pointed  out,  but  in  the  22. 

Briefe  to  Connsel  the  £?idence  is  (m)  Spence  r.  Alien,  Gilb.  150. 

SVen,  but  not  the  Interrogatories,  so  Prec.  Ch.  493 ;   and  see  Sanfoid  v« 

at  they  cannot  know  whether  the  Paul,  2  Dick.  750,  and  Cases  men- 

Interrogatories  were  leading.    This  tioned,  ib.  754. 

duty  therefore  devolves  on  the  Soli-  Tn)  Selwyn  v.         »-,2  Dick.  5S3. 

citor,  who  should  always  look  at  the  (a)  Copeland   f.   Stanton,    I  P. 

Interrogatories  to  see  whether  they  Wins.  414^ 
^re  leamng. 
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the  cross-interrogatories  not  going  to  any  point  which  the  Wit« 
ness  bad  bees  examined  in  chief,  nor  to  bis  credit,  but  only  to 
matters  capable  of  proof  by  other  Witnesses,  have  been  refused 
to  be  suppressed,  and  were  allowed  to  be  read  (/>). 

Depositions  had  been  taken  in  tndia,  where  no  proper  Stamps 
could  be  bad,  and  it  was  movc^d,  and  ^ordered  as  of  [*4I4 
course,  that  such  of  them  as  were  taken  on  Paper  might  be  in- 
grossed  on  Parchment  and  duly  stamped,  and  such  of  them  as 
were  taken  on  Parchment  might  be  duly  stamped  {q). 

Depositions  have  been  allowed  to  be  read,  though  taken  dur- 
ing an  abatement  of  the  Suit  (r). 

The  Clerks  in  Court  copy  the  Depositions  taken  under  a 
Commission  ;  and  the  Examiners  copy  Depositions  which  they 
take  (s)  ;  but  no  Copy  is  delivered  out  until  Publication  passes, 
by  Order  of  the  Court. 

A  Witness,  it  seems,  may  correct  his  testimony  whilst  he  is 
yet  present  before  the  Commissioners  (/)  *,'  and  the  Deposition 
of  a  Witnees  has  been  allowed  to  be  amended  before  (u),  or  after 
Publication,  where  a  mistake  has  been  made  by  the  Witness, 
or  the  Examiner  (x) ;  and  even  after  a  Decree  a  re-examination 
by  the  Master  has  been  ordered  in  a  case  of  mistake  (y). 

Lord  Eldon^  however,  refused  to  permit  the  re-examination  of 
a  Witness  be/ore  Publication,  the  application  being  for  liberty 
to  explain  and  correct  his  former  Evidence,  and  the  Affida- 
vit in  support  of  the  Motion  being,  that  he  had  omitted  to  state 
a  ^material  circumstance  (z)  ;  and  it  has  been  considered  [*415 
as  matter  of  great  delicacy  to  alter  a  Deposition  after  Publi- 
cation, and  that  nothing  will  justify  it  but  the  strongest  coa- 
viction  of  a  mistake  having  been  made  (a). 

Lord  King  observed,  "it would  be  hard,  and  unjust  to  pin  a 
Witness  down  to  what  is  a  mistake,  by  denying  to  rectify  it^' 
(h) ;  and  in  the  case  of  Judge  Fox^  in  the  House  of  Lords,  a 
Witness,  the  day  alter  he  had  given  his  Evidence,  was  allowed 
to  correct  the  statement  he  had  made ;  but  Lord  Eldon  observ- 
ed, "  such  re-statement  would  be  open  to  observation^'  (c). 

(p)    O'Callaffhan  v.    Murphy,  2  (or)  GrielU  v.  GanseU,  2P,  Wm9* 

Scb.  S  Lefr.  158.  646.  Ing^ram  ?.  MitcheU,  5  Ves.  W9. 

[a)  Chitty  v.  East  India  Company,  Darling^  v.   Staniford,  1   Dick.  358. 

t  Cox.  190.  Rowley  v.  Ridlev,  1  Cox,  281.  contra 

(r)  Thornton  v.  Tooke,  I  Dick.  Randall  v.  Richford.  1  Chan.  Cas.  25. 

1 16.    Peters  v.  Robinson,  ib.  1 16 ;  (y)  Sandford  v.  Paul,  3  Bro.  C.  C. 

and  see  Drew  v.  Vernon,  Cro.  Car.  370.  S.  C.  more  full,  1  Ves.  jun.  398. 

p,  97.  («)  Lord  Aber^venny,  v.  Powell, 

(s)    Frankland  v.    Frankland,  1  Meriv.  130. 

Dick.  231 .  la)  Rowley  v.  Ridley,  I  Cox,  m 

(OLKird  AbergaTeony  v.  Powell,  (6]6rieU8V.  Gansell,  2  P.  Vfrnvk 

I  Meriv.  131.  p.  646. 

M  Kirk  V.  Kirk,  13  Vca.  280.  (e)  Dom.  Prou.  22d  June  1805; 

Rowley  V.  Ridley,  2  Dick.  6T7.  S.  C.  MS. 

1  Cox,  281. 
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12.  Motion  for  Excminaiion  ofDrfendant  or  PlairUiff  as  a 

Witness. 

An  Order,  at  the  iostaace  of  the  PlaiotifT,  for  examioing  a 
Defendant  as  a  Witness,  saving  just  exceptions,  is  an  Order  of 
course^  and  cannot  be  discharged  upon  a  suggestion  that  the  De« 
fendant  by  his  Answer  appears  to  have  an  Interest*  Though 
the  Order  is  usually  drawn  upon  a  suggestion  that  the  Party  had 
no  Interest,  yet  that  is  not  considered  essential  to  obtaining  the 
Order.  The  objection  must  be  reserved  until  the  Deposition 
be  offered  to  be  read  in  evidence  (rf). 

Unlike  the  Practice  of  Courts  of  Law,  a  Defendant  tilso^  may 
in  Equity,  previous  to  a  Decree,  move,  as  of  course  to  examine 
416"^]  a  Co- Defendant^  saving  just  ^exceptions,  where  he  is 
such,  for  form  sake  (e),  or  is  not  concerned  in  Interest  (/),  as 
where  he  is  only  a  Guardian  ad  litem  (g)^  or  merely  a  Trustee, 
or  disclaims  (A).  Even  at  Law,  an  Executor  in  Trust  is  con- 
sidered as  a  competent  Witness  {%)•  So  also  a  Defendant  may 
be  examined  as  a  Co* Defendant  when  be  is  not  interested  in 
the  matter  to  which  he  is  to  be  examined  (A:),  and  no  Decree 
sought  against  him  ;  and,  indeed,  if  it  were  otherwise,  a  Wit- 
ness  would  probably  be  made  a  Defendant ^  merely  to  deprive 
another  Party  of  his  Testimony  (/)•  The  objection,  if  any,  to 
such  a  Witness,  on  the  ground  of  interest,  must  be  taken  at  the 
Hearing  (m). 

If  a  Decree  is  sought  against  a  Defendant  he  cannot  be  ex- 
amined (n). 

If  a  Defendant  examines  Witnesses,  it  will  be  considered  that 
he  is  concerned  in  interest,  unless  it  be  collusively  done  (o). 

If  a  Defendant  is  examined  to  matters  wherein  he  is  interest* 
ed,  he  may  demur  (p). 

A  Defendant  having  been  examined  under  the  usual  Order  as 
417*]  a  Witness,  may  have  a  Decree  against  *him  upon  other 
matters  to  which  he  was  not  examined  (q). 

The  Depositions  of  a  Defendant  examined  without  service 


[d]  Lee  v.  Atkinaon,  2  Cox,  415.  Beatty,  99.  Franklyn  v.  Colqohoan, 

[e]  Mann  y.  Ward,  2  Atk.  229.  16  Ves.  219.  rid.  Mayor  and  Alder- 

^)  Dixon  V.  Parker,  2  Vcz.  222.  men  of  Colchester  v. ,  I  P. 

r)  Walker  v.  Thomas,  2  Dick.  Wms.  5%.  Piddock  v.  Browne,  3  P. 

781.  Wms.  288.  Prec.  Chan.  411. 

(h)  2  Chan.  Cas.  214,  in  the  note  of       (m)  Murray  v.  ShadweU,  2  Ves.  ft 

the  Reporter,   who  is  supposed  to  Bea.  406. 
have  been  Serjeant  May  nard.  (n)  Arg^  in  Backmaster  v.  Harrop. 

(t)  Bettison  v.  Bromley,  12  East,  1806.  MS  S.  C.  13  Ves.  456. 
250.  fo)  Dizon  v.  Parker,  2  Yes.  2S4. 

•  (k)  Marray  v.  Shadwell,  2  Ves.  &       (»)  NiffhUnfale  v.  Dodd.  Arabl. 

Bea.  401.  583; 

(/)  Bellew  T.  Russell,  1    Ball  &       [q)  Ambl.  583. 
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of  the  Order  of  liberty  so  to  do,  cannot  be  read,  it  being  a  sar* 
prise  on  the  other  Party  (r)« 

A  Defendant  may  move  to  examine  the  Plaintiff  as  a  Wit« 
ness,  saring  all  just  exceptions,  if  the  Plaintiff  himself  consents 
to  be  examined  («)  ;  and  a  Plaintiff  may  without  the  consent  of 
the  Defendant,  move  to  strike  out  of  the  Bill  any  of  the  Co* 
Plaintiffs^  names  whom  he  wishes  to  examine,  on  giving  Securi* 
tj  for  Costs  (t). 

If  the  Evidence  of  a  Co-Plaintijf  be  necessary,  and  the  De- 
fendant will  not  consent  to  his  Examination,  the  Bill  on  Motion 
may  be  amended,  and  such  Co- Plaintiff  made  a  Defendant, 
and  the  Replication  withdrawn,  on  the  terms  of  amending 
the  Defendant's  Copy  of  the  Bill,  andrequiring  no  further  An- 
swer (ti)« 

A  Co- Plaintiff  has  been  allowed,  by  consent,  to  be  examined 
to  prove  a  Deed  to  which  he  was  the  only  surviving  Witness  (x). 

if  a  Plaintiff  choose  to  examine  a  Defendant  as  a  "^Wit  [*4l  8 
ness,  he  cannot  have  a  Decree  against  him  (y) ;  and  if  from 
the  nature  of  the  case  that  Defendant  would  be  primarily  liable 
to  the  Plaintiff,  and  another  Defendant  only  in  a  secondary  de- 
gree, the  Plaintiff  loses  his  remedy  altogether  (r). 

The  Examination  of  Witnesses  after  PubHcation  will  be  con- 
sidered afterwards  (a), 

13.  Motion  to  enlarge  Publication. 

Publication  in  a  Case,  is,  the  disclosing  of  the  Depositions 
and  giving  out  Copies  of  them,  and  this  is  done  by  the  Examin- 
ers or  Clerks  in  Court,  in  pursuance  of  Rules  or  an  Order  of 
Court,  or  by  consent  of  Parties.  A  Rule  is  first  given  to pro^ 
dtice  Witnesses^  which  expires  in  eight  days  inclusive,  and  then 
a  Rule  to  pass  Publication^  which  also  expires  in  eight  days  in- 
clusive. The  eight  days  in  each  of  these  Rules  must  be  days 
in  Term ;  and  neither  of  them  can  be  given  unless  entered  in 
eight  days  before  the  expiration  of  the  Term.  JThey  may  be 
entered  by  the  Defendant  if  the  Plaintiff  neglects  to  give  them 
for  one  Term  (6). 

The  Court  will  not  enlarge  Publication  on  the  application  of 

(r)  Mttlvaojr  v.  DiUoo,  2  Ball  &  Sed  tfid,  Mottenx  v.  Mackreth,  1 

BeaOv,  413.  Ves.  juo.  142,  and  S.  C.  Dick,  735. 

(f)  Walker  v.  Wingfield,  15  Yes.        (ti)  Motteux  v.  Mackretb,  1  Ves. 

178;  and  see  Armiter  y.  SwaDton,  jan.  14:2.    Lloyd  v.  Makeam,  6  Ves. 

Ambl.  393.    TrongfatOD  v.  Getley,  I  145. 

P.  WoM.  596,  in  note ;  S.  C  I  Dick.  Ix)  Whately  y.  Smith,  2  Dick.  650. 
38S.  Major  and  Aldermen  of  Col-        (y)  Bernal  y.   Marquis    Donefal 

cheater  y. ,  1  P.   Wms.  596,  Dom.  Proo.  3  yol.  Dour.  Rep.  153. 

and-Hevrton  t  Tookey,  S  Dick,  799.        (c)  Thompson  y.  Harrison,  1  Cos, 

Mottenx  y.  Mackreck,  2  Dick.  736.  344. 

(e)  Witts  y.  Campbell  It  Ves.  493.        (a)  See  post,  p.  421. 
Lloyd  y.  Makearo,  6  Ves.  145 ;   and       (6)  1  Turn,  ft  Ven.  91.     Wafans- 

•eo  Tappen  y.    Notman,  11   Vet.  ley  y.  Elliot,  1  Dick.  84. 
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s  Party  who  has  taken  the  Depositions  of  the  opposite  Party 
out  of  the  Office,  although  bj  Mistake  (r). 

Where  no  Witnesses  have  been  examined  on  either  side,  Pub- 
419*]  iication  may  be  enlarged ;  and  if  *  Witnesses  have  been 
examined,  and  previously  to  Publication  it  appears  that  there 
may  be  occason  for  further  testimony,  and  it  cannot  be  had 
widK>ut  danger  of  injustice  to  other  Parties,  the  course  is,  upon 
a  tpeciat  Case  (<I),  supported  by  Affidavit  (e),  to  move  that  Pub- 
lication may  be  enlai^ed. 

In  the  Exchequer^  Publication  has  been  enlai^ed,  and  a  new 
Commission  ordered  to  examine  the  Defendant's  Witnesses  on 
an  Affidavit  as  to  his  ignorance  of  what  the  Witnesses  have 
sworn,  though  he  might  -have  examined  his  Witnesses  on  the 
former  Commission  (  H*  More  than  one  application  to  enlarge 
Publication  has  succeeded  though  the  Cause  has  been  set  down, 
where  it  was  so  far  off  in  the  Paper  that  it  was  improbable  it 
would  be  heard  before  the  time  for  the  enlarged  Publication  ex- 
pired (g). 

The  Party's  want  of  knowledge  of  the  Rules  of  Proceeding, 
or  want  of  attention  in  the  Solicitor,  are  not  sufficient  grounds 
to  enlarge  Publication  ;  and  in  all  cases  where  publication  is 
entailed  the  Affidavit  must  be  express,  that  the  Party,  his  Clerk 
in  Court  and  Solicitor,  have  not  seen,  or  been  informed  of,  and 
that  they  will  not  see,  and  be  informed  of,  the  contents. of  the 
Depositions  until  the  enlarged  time  of  Publication  (A) ;  and  in 
these  cases  the  other  Party  may  not  only  cross-examine,  but 
examine  at  large  (t). 

420*]  It  has  been  said,  that  there  is  not  in  Eqiiity  any  *pow- 
er  of  crosS'txaminatian  {k) ;  but  that  is  not  quite  correct ;  a 
cross-examination  is  allowed  on  the  examination  of  each  Wit- 
ness ;  or  if  a  cross-examination  is  afterwards  found  necessary,  a 
Motion  for  that  purpose  to  enlarge  Publication,  may  be  made, 
and  the  Witness  cross-examined.  If  a  cross-examination  as  to 
die  execution  of  Deeds  be  necessary,  the  Court  will  on  Motion 
make  an  Order  in  the  alternative,  that  either  the  Examiner  in 
whose  hands  the  Deeds  are  should  cross-examine,  or  that  they 
should  be  delivered  over  to  the  Defendant's  Examiner  for  that 
purpose  (/}* 

If  a  Cross-bill  is  filed  after  an  Answer  has  been  put  in  to  an 
original  Bill,  a  Motion  may  be  made  to  stay  Publication  until  an 
Answer  is  put  in  to  the  Cross-bill  (m)  ;  but  it  is  not  a  Motion  6f 

(c)  Savrrel  v.  Titohborne,  2  Cox.       (h)  13  Ves.  612. 
289.  (i)  2  Vera.  253. 

(d)  13  Ves.  512.  \k)  Vid,  Pickering  v.  Lord  Stam- 
U)  Wbitelook  v.  Baker,  13  Ves.    foxd,  2  Ves.  jun.  584. 

512  ;  and  see  Anon.  I.  Vem.  253.  (/)  Turner  v.  Burleigh,  17  Ves. 

(/')SeeDinglev.Rowe,l  Wight.    354. 
99.  '  fm)  Ramskisseinent  v.  Barker,  1 

(g)  Moody  F.   Leeming,  1  Madd.    Atk.  20 ;  and  see  Creswick  t.  Cres- 
Rep.  85.  wick,  1  Atk.  291.  Gardiner  ▼•  Mason, 

4  Bro.  C.  C.  478. 
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coane  (n) ;  where,  therefore,  a  Motion  was  made  after  Rules 
for  patsiDg  PubUcation  bad  issaed,  that  the  PublicatioD  in  the 
original  Cause  might  be  enlai^ed  until  a  fortnight  after  an  An- 
swer to  the  Cross-bill,  the  Motion  was  refosed,  with  Costs,  no 
special  Case  being  made  by  Affidavit  (o). 

Where  either  material  conversation,  or  an  admission  of  the 
Defendant,  occurs  after  Answer,  or  Replication  or  Examina* 
tion  of  Witnesses,  or  if  a  new  fact  happens  after  Publication, 
which  it  is  material  to  have  before  the  Court  in  Evidence,  when 
the  original*  Cause  is  heard,  a  special  Application  should  [*42i 
be  made  for  the  opportunity  of  examining,  and  that  the  Deposi- 
tions may  be  read  at  the  hearing ;  and  if  a  Discovery  is  required 
.the  Party  should  file  a  Bill  for  that  purpose  merely,  and  move 
that  the  Answer  comprehending  the  Discovery,  may  be  read  at 
the  hearing  of  the  original  Cause  (p)*  A  Supplemental  Bill,  in 
such  cases,  is  improper,  and  would  be  liable  to  a  Demurrer 

14.  Motion  for  the  Examination  of  Witnesses  after  Publication. 

Depositions  taken  on  the  part  of  the  Plaintiff  were  suppress- 
ed, as  against  some  of  the  Defendants,  on  the  ground  of  no  No- 
tice until  after  Publication  ;  but  upon  Evidence  that  the  omis- 
sion arose  from  a  mistake  committed  by  the  Clerk  to  the  Plain- 
tiff's Solicitor,  in  giving  at  the  Examiner's  Office  the  name  of 
the  Clerk  in  Court  lor  others  of  the  Defendants,  as  the  name  of 
the  Clerk  in  Court  for  all  the  Defendants,  in  consequence  of 
which  the  Plaintiff's  Witnesses  were  produced  only  at  the  seat 
•f  the  Clerk  in  Court  so  named  ;  and  upon  the  Examiner's  Cer- 
tificate that  the  name  of  that  Clerk  in  Court  only  was  delivered 
to  him  ;  the  Lord  Chancellor  gave  to  the  Defendants  the  option, 
either  of  permitting  the  Plaintiff  to  re-examine  the  same  Wit- 
nesses, or  of  allowing  the  Depositions  to  stand,  with  liberty  for 
them  to  cross-examine  those  Witnesses  and  to  examine  otiiers* 
The  Court  will  exercise  *the  right  of  rectifying  a  mere  [M22 
slip  in  any  of  its  proceedings  (r). 

It  seems,  that  if  a  Witness  is  interested^  and  is  known  to  be  so 
previous  to  the  Examination,  a  general  Interrogatory  should  be 
framed,  requiring  him  on  his  cross-examination  to  answer  wheth- 
er or  no  he  is  interested  ;  and  if  he  untruly  denies  that  he  is  in- 
terested, the  Party  affected  by  his  Evidence  may  discredit  the 
Witness,  by  examining  other  Witnesses  as  to  the  truth  of  that 
proposition  (s)  ;  and  if  a  Party  has  omitted  to  examine  a  Wit- 

(n)  DaitOD  V.  Garr,  16  Ves.  9a  (q)  Ibid. 

(o)  Cook  V.  Broombead,  16  Ves.       M  Cholmondeley   r.    Clinton,  2 
133 ;  and  see  Aylet  v.  Easy,  2  Ves.    Menv.  81. 


(l>)Milnerv.  Lord  Harewood 
Ves.  148.  3  Atk.  643. 


(«)ParceUv.  Maonamara,  8  Ves. 
,  17    326 ;  and  seeCaUac^ttB  v.  Rochefort, 
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nets  as  to  his  loterest  in.tbe  Suit,  be  maj  before  Publication 
movey  on  Affidavit,  for  leaye  to  re-examine  the  Witness  as  to 
the  fact  of  Interest  (I) ;  and  even  after  Publicaiion,  it  seems,  a 
yf\{nens  will  be  allowed  to  be  examined  as  to  bis  credibility, 
where  the  objection  to  the  credibility  arose  from  a  matter  that 
came  to  the  knowledge  of  the  Party  after  the  Examination  (ti). 
J(fr«  J.  Powell^  indeed,  seems  to  have  thought  that  as  to  the  dis- 
tinction taken,  that  after  Publication  no  Examination  can  be  had 
as  to  the  competency  of  a  Witness,  but  only  as  to  his  credit,  it 
was  a  difference  without  colour  of  reason  (x)  ;  but  the  distinc- 
tion appears  to  be  established. 

In  a  modem  case  (y),  a  Witness  had  been  examined,  and  af- 
terwards there  were  suspicions  that  he  was  interested,  either^ 
433*]  personairy,  or  as  a  Trustee,  *and  an  Issue  was  directed, 
in  order  that  upon  his  Examination  in  the  Court  of  Law,  ques- 
tions might  be  put  to  him  to  discover  his  Interest ;  though  he 
said  he  thought  the  Court  might  order  an  Interrogatory  to  be 
exhibited  to  him  in  the  nature  of  a  voir  dire. 

If  Evidence  as  to  the  credit  of  a  Witness  betaken  in  the  Ex* 
amioation  in  chiefs  a  Motion  may  be  made  to  refer  the  Interrog- 
atories to  the  Master  on  the  ground  of  impertinence  (2)  ;  but 
after  Publication  has  passed,  the  Court  will,  upon  articles  left 
with  the  Examiner,  or  in  the  Six  Clerks  Office,  when  the  Depo- 
sition is  taken  by  Commissioners  (a)^  on  a  Special  Motion  (6), 
give  the  Party  liberty  to  examine  Witnesses  by  general  Inter^ 
rogatories,  as  to  the  crecItV  of  the  Witness,  and  in  contradiction 
of  such  facts  sworn  to  by  the  Witness,  as  are  not  material  to  what 
is  in  Issue  in  the  Cause  ;  for  Witnesses  in  that  stage  of  the  Suit 
are  not  permitted  to  be  brought  to  vary  the  Case  in  Evidence, 
by  testimony  that  relates  to  the  matter  in  Issue,  under  the  pre- 
424*]  tence  *of  examining  to  credit  oxfly  (c).  Indeed,  if  such 
Evidence  were  allowed,  there  might  be  no  end  of  Suits.  The 
Court,  however,  on  a  Motion  to  Examine  as  to  credit  and  other 

(t)  Vauphan  and  othenv.  Worrall,  any  Witness  bat  by  special  Order^ 

2  Madd.  Rep.  322,  affirmed  on  Ap-  which  is  sparingly  to  be  g^ranted.**    4 

peal.  yol  Bacon's  Works,  folio  Editioa,  p. 

(ti)  Callagban  v.  Rochefort,  3  Atk.  153  ;  and  such  seems  now  to  be  the 

643.  practice  ;  see  MiU  v.  MUl,  12  Ves. 

{x)  Needham  v.   Smith,  2  Vem.  406.    But  thoug^h  it  is  a  special  Mo- 

463.  tion,  it  is  not  necessary  in  all  cases 

(y)  Stokes  v.  M'Kerrall,  3  Bro.  C.  that  it  should  be   accompanied  by 

C.^.  affidayits.    Watmore  v.  Dickenaos, 

Ix)  Mill  ▼.  MiU,  12  Ves.  406.  2  Ves.  &  Bea.  268.     In  Wood  v. 

\a\  Newl  Harr.  283.  Hamerton,  9    Ves.    I4S,  Affidavits 

[6)  In  Russell  v.  Atkinson,  2  Dick,  were  filed,  but  none  in  PnrceU  r* 

Rep.  532,  it  was  considered  as  a  J^O'  Macnamara,  8  Ves.  334. 
Hon  of  course  ;  but  that  if  the  Partj        (c)  See  Callafhati  r.  Rocbefort,  3 

staid  a  considerable  time  after  Publi  AUc.  643.  Bamuey  ▼  Powell,  3  Atk. 

cation,  and  did  it  merely  for  delay,  it  694.    Sanford  f.         -  ,  1  Ves.  jus. 

mifffat  be  a  ground  to  discharge  the  399.  Wood  v.  Hamerton,  9  Ves.  145. 

Order.    According  to  the  72d  Order  PnrceU  f.  Macnamara,  8  Ves.  326. 

of  Lord  Chancellor  Bacon, '  No  ex*  Carlos  ▼.  Brooke,  10  Ves.  49.  White 

amioation  is  to  be  had  of  the  credit  of  t.  Fussell.  1  Ves.  Sl  Bea.  153. 
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facts,  will  not  on  the  Motion  consider  whether  the  Examination 
relates  to  matters  in  Issue ;  but  if  the  Examination  is  taken  as 
to  anj  fact  in  Issue,  the  Depositions  will  be  suppressed  (cQ.  A 
Person  is  not'allowed  to  discredit  his  own  Witness  (<)• 

It  has  been  held,  that  though  at  Law  you  can  examine  only 
to  the  genera/  credit  of  a  Witness,  it  is  otherwise  in  Equity,  and 
that  iherej  partictdar  charges  must  be  stated  (J^ ;  but  in  a  re- 
cent case  it  was  held,  an  lamination  as  to  particular  charges  is 
bad,  and  that  all  that  can  be  inquired  of  is,  whether  the  Wit- 
ness is  to  be  belieired  upon  his  Oath  {g)» 

Though  a  Plaintiff  has  examined  in  chief  a  Witness  on  the 
Merits  of  the  Cause,  yet  if  it  appears  on  his  Answer  to  a  subse- 
quent Interrogatory  that  he  is  interested,  the  objection  to  his 
Evidence  may  be  taken  at  any  time  previous  to  the  Depositions 
being  read  (A). 

After  Publication,  and  a  cause  is  set  down^  it  is  too  late  to  ex- 
amine  to  credit  (i). 

*Lord  Uardmicke  has  obserred,  that  no  Commission  [*425 
was  ever  granted  into  forfign  Parts  to  eiamine  as  to  the  Vredit 
of  a  Witness,  (and  Ireland,  he  said,  though  belonging  to  the  Do- 
minions of  the  Crown  of  Great  Britain,  with  respect  to  the  Ju- 
risdiction of  the  Court  is  Considered  as  a  foreign  Part,)  because 
this  would  introduce  a  certain  method  of  delay  ;  and  if  it  was 
ever  to  be  erante^  upon  great  necessity,  and  in  a  Case  of  con- 
sequence, 9)e  only  ground  of  it  must  be,  that  no  Person  in  Eng- 
land could  swear  any  thing  as  to  the  Witness's  Credit  (i). 

If  a  Person  interested  in  a  Suit  is  examined,  and  is  not  ob- 
jected to  at  the  time  of  his.  Examination,  yet,  if  on  reading  his 
Deposition  at  the  hearing  of  the  Cause,  it  appears  on  the  face 
of  such  Deposition  that  he  is  an  interested  Witness,  the  Court 
will  suppress  the  Deposition.  This  is  frequently  the  case  in 
Tithe  Canses,  where  the  Witness,  on  the  face  of  bis  Deposition, 
appears  to  be  an  Owner  of  Lands  subject  to  Tithes,  respecting 
which  question  is  made ;  and  in  such  case,  though  the  Evidence 
was  not  objected  to  at  the  time  when  it  was  taken,  yet  the  De- 
position is  uniformly  suppressed  (/)• 

Where,  however,  a  Witness  was  examined  before  the  De- 
cree, and  bad  given  Evidence  in  consequence  of  a  Release^ 
which  fry  mere  accident  did  not  cover  a  very  small  Debt  doe  to 
bim  intespect  of  which  he  was  interested  at  the  bearing,  and 
therefore  incompetent,  a  Motion  was  allowed,  after  the  Decree, 

(d)  White  V.  Fussell,  19  Ves.  130.  (A)  Perigalr.  Micholaoa,  1  Wight 

(ejPurceliv.  Macnainarayd  Ves.  64. 

327/  (i)  Oill  V.  WatsoD,  3  Atk.  5SS. 

(f)  Gill  V.  Watson;  3  Atk.  622.  (k)  Cdlagban,  v.  Rocbefort  3  Atk. 

(]r)  Anon.  3.  Ves.  k  Bea.  94  ;  and  643. 

see  1  Ves.  ft  Bea.  153.  Ord.  io  Chan.  (/)  Vid.  Gfrillim's  Tithe  Cases,  p. 

(Beanies'  Edit.)  p.  187, 188.  1255. 

Vot.  II.  34 
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436*]  to  re-examine  him  by  Interrogatories^  as  a  Witness  in  *lhe 
Cause.  It  was  contended  the  Interrogatories  should  be  settled 
bj  the  Master ;  but  this  was  thought  not  to  be  consonant  with 
the  Practice,  and  was  not  ordered*  Lord  Thurloto  said,  in  bis 
determination  of  this  Case,  that  if  he  had  anj  reason  to  suspect 
that  by  any  other  thing  than  a  slip  they  had  so  examined  him, 
be  would  not  allow  another  Examination ;  for  if  they  had  man- 
aged it  in  that  way,  the  least  they  ought  to  lose  would  be  the  be- 
nefit of  that  Examination  (m). 

If  a  Man  is  examined  as  a  Witness,  and  is  at  his  Examination 
disinterested,  but  afterwards  becomes  interested,  and  Plaintiff 
in  the  Cause,  his  Depositions  may  be  read  (n). 

It  has  been  h^ld,  that  if  an  interested  Witness  is  crou-exwmn' 
ed  this  makes  him  a  good  Witness,  though  otherwise  he  would 
not  (o) ;  but  the  subsequent  Decisions  seem  to  establish  a  dif- 
ferent Rule  (/>)• 

The  Court  has  allowed  the  Defendant  after  Publication  to 
prove  an  old  Paper  found  in  a  Parish  Registry  {q) ;  and  even 
after  a  Cause  has  been  set  down  and  once  called  on,  but  ad- 
journed for  the  convenience  of  the  Defendant's  Counsel,  the 
Court  has  on  Motion,  given  leave  to  Relators  to  exhibit  Inter- 
rogatories to  prove  a  Copy  of  the  Entry  of  a  Will  in  the  Regis- 
427*]  try  Book  belonging  to  the  Ecclesiastical  *Court  of  the 
Bishop  of  Ely,  the  Will  being  above  two  hundred  years  old,  and 
lost(r). 

15*  Motion  to  prove  Exhibits  viva  voce  at  the  Hearing* 

Thb  Execution  of  Deeds,  and  the  hand-writing  of  Letters, 
or  Signatures  thereto,  or  to  Accounts,  Sc.  Sic.  may  be  proved 
viva  voce  at  the  Hearing  of  the  Cause,  an  Order,  on  Motion  or 
Petition,  beingfirst  obtained  for  that  purpose.  The  Order  must 
describe  the  Deeds  by  their  Dates,  and  Parties  Names ;  and 
Letters  by  their  Dates,  and  from  or  to  whom ;  and  other  mat- 
ters intended  to  be  proved  must  have  a  proper  description. 
Office-copies  of  Judgments,  Enrolment  of  Deeds,  and  various 
other  Instruments,  may  be  thus  proved,  and  read  at  the  Hear- 
ing ;  but  a  Will  cannot  (s),  the  Witnesses  to  which  must  be  ex- 
amined on  Interrogatories,  the  adverse  Party  having  a  right  to 
cross-examine  the  Witnesses  as  to  the  sanity  of  the  Testator, 
the  manner  of  execution  of  the  Will,  &c«  &c.  {t)» 


(ffi)  Sandfind  V.  *-^  1  Yes.  inn. 
398. 

(fi)  Gfoss  V.  Tracy,  1  P.  Wms.  388. 
S.  C.  S  Vem.  609  ;  andaee  Glyoa  v. 
Bank  of  England,  8  Yes.  42.  Hawes 
V.  Hand,  SAtk.  615. 

(o)  Corporation  of  Sutton  Colefield 
V.  Wilson,  1  Yem.  264. 

(p)  Yid.  MooriKNise  v.  De  Passini, 


Coop.  Rep.  3(K),  and  Soott  v.  Fen- 
wick,  Gwillim,  1250. 

(q)  Clarke  ▼.  Jennings,  1  Anstr. 

(r)  Attorney-General  v.  Thomell, 
ft  Cox,  p.  2. 

(f)  Harris  V.  Ingledew,  3  P.  Wms. 
93 ;  and  see  1  Atk.  903. 

(O'l-Tlinh  <s  Yen.  91,  S. 
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A  Subpoena  may  be  obtained  to  enforce  the  attendance  of 
Witness  to  prove  a  Deed,  &c«  viva  voce^  at  the  hearing  of  a 
Cause  (ti). 

Exhibits  proved  viva  voce  at  the  Hearing  are  allowed  only 
where  the  application  is  by  the  Party  who  is  to  make  use  of  the 
Exhibits,  but  are  never  allowed  on  the  application  of  the  oppo- 
site Party  (a;). 

"^It  is  a  rule  in  regard  to  Exhibits,  that  you  can  only  [*438 
prove  the  han^-writing  of  the  Person  to  that  Exhibit,  or  the 
hand-writing  of  the  Witness ;  but  cannot  enter  into  any  Exa- 
mination wiMLtever  that  will  admit  of  a  cross-examination  (jf)  ; 
but  the  Court  will  examine  viva  voca  upon  the  suggestion  of  any 
question  as  to  an  Exhibit  (z). 

Where  a  Cause  was  adjourned,  liberty  was  given,  on  Motion, 
to  examine,  to  prove  that  a  Witness  to  a  Deed,  material  in  the 
Cause,  was  in  Scotland,  in  order  to  prove  the  hand  writing  of 
the  Witness  (a). 

In  the  Exchequer,  where  an  Infant  is  a  Party,  and  his  Interest 
is  concerned,  the  Court  does  not  allow  an  Order  to  examine  a 
Witness  viva  voce  to  prove  a  Deed  or  Exhibit ;  but  the  Witness 
must  be  examined  in  the  Office  upon  Interrogatories  (6). 

16*  Motion  under  the  Statute  for  the  imial  Decree  upon  a  Bill  of 

Foreclosure* 

WHEax  a  Foreclosure,  or  the  Sale  of  mortgaged  Premises  is 
prayed,  and  the  Defendant  answers,  and  admits  the  Mortgage, 
be  may,  on  Motion,  in  pursuance  of  the  Statute,  7  Geo.  2,  c. 
SO,  apply  for  the  usual  Decree.  The  words  of  the  Act  are, 
*^  The  Court  shall  make  such  Order  or  Decree  as  the  Court 
might  have  made  if  the  Suit  had  been  brought  to  a  hearing,  and 
all  Parties  shall  be  bound  by  such  Order  or  Decree  to  all  intents 
and  purposes  as  if  such  *Order  or  Decree  had  been  made  [*439 
at  or  subsequent  to  the  hearing  of  such  Suit^'  {b) ;  and  on  a  Mo- 
tion by  the  Plaintiff  to  discharge  such  Decree,  and  for  liberty  to 
amend  the  Bill,  it  was  held,  that  such  Decree  cannot  afterwards 
be  discharged  on  Motion  (c). 

CrosS'bilL 

Cross-bill^,  which  have  been  compared  to  the  recon'oentio 
in  the  Civil  Law  (J),  were  at  first  unwillingly  allowed,  great  in* 

(u)  Newt.  Harr.  S82.  Chan.  64,  and  Lake  v.  Skinner,  1 

he)  Grayes  v.  Bodgell,  1  Atk.  445.  Jac.  ti  Walk.  9. 

(y)  Earl  of  Pomfretv.IiOtd  Wind-  (6)  Carleton  v.  BrigtitvreU,  t  P. 

■or,  9  Ves.  479,  80;  and  see  Graves  Wnw.  463. 

▼.  Bndgell,  1  Atk.  445.  (6)  Cadle  v.  Fowle,  1  Br».  C.  C, 

(«)  furoer  v.  Barleigh,  17  Ves.  515. 

365 ;    and  see  Bank  v.    Farques,  ic\  IbkL 

Ambl.  145.  {d)  See  Gilb.  For.  Bom^  c.  I. 

{a)  Ambl.   145 ;  but  lee  Free,  in 
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conveniences  being  foreseen ;  and  the  Rules  relating  to  tbeon 
were  introdoced  by  Sir  Kichohs  Bacon  («)•  They  may  be  filed 
before  or  after  an  Answer  has  been  put  in'thc  original  BiUt  or 
before  a  Decree  (/)  ;  but  the  original  Bill  must  be  answered 
before  an  Answer  can  be  insisted  on  to  the  Cross  bill.  If,  bow* 
ever,  the  Plainti£^  after  the  Cross- bill  filed,  amends  his  Bill,  be 
loses  his  priority  (g). 

What  IS  termed  a  Cross-bill,  is  a  Bill  brought  by  a  Defendant 
to  a  former  Bill  which  is  depending  against  the  Plaintiff  in  the 
Cross-bill,  or  the  Parties  thereto,  touching  the  matter  of  the 
Bill,  or  the  facts  set  forth  in  the  Defendant's  Answer  to  such 
Bill.  It  is  generally  used  as  a  Defence  (A),  and  for  the  discov- 
ery of  the  facts  in  the  Defendant's  knowledge,  which  may  assist 
the  Defence  in  the  first  Cause  (t) ;  but  after  Publication  in  the 
430*]  original  Cause,  no  Examination*  is  allowed  under  the 
Cross-bill  as  to  matters  in  Issue  in  the  original  Cause ;  unless  it 
be  by  direction  of  the  Court  (A).  "  No  Rule,"  says  Lord  Kingj 
^^  is  more  Sound''  (/} ;  and  on  this  account,  as  before  observed 
(m),  Publication  in  the  original  Bill  will  be  stayed  until  after  an 
Answer  to  the  Cross-bill  (n).  On  Motion,  the  Court  will  direct 
the  original  and  Cross-bill  to  come  on  together,  and  then  they 
are  considered  as  one  Cause ;  and  if  there  be  Evidence  in 
the  Cross-cause  sufficient  to  prevent  reliefin  the  original  Cause, 
it  is  considered  as  Evidence  in  such  Cause,  though  no  Evidence 
was  adduced  in  the  first  Cause,  as  ought,  properly  to  have  been 
done  (o)« 

Where  an  original  Bill  was  brought  to  be  relieved  against  a 
Deed,  and  a  Cross-bill  was  filed  to  establish  it,  the  Plaintiff  in 
the  original  Cause  lay  by  and  neglected  his  Suit,  and  the  Plain- 
tifl  in  the  Cross-cause  examined  Witnesses,  and  got  a  Decree 
to  establish  the  Deed.  Afterwards,  the  Plaintiff  in  the  original 
Suit  examined  his  Witnesses,  set  down  the  Cause  for  Hearing, 
and  obtained  an  Order  for  Re-hearing  the  Cross-cause  at  the 
same  time,  but  Lord  Hardmckt  refused  to  re-hear  the  Cross- 
cause  but  upon  the  Evidence  in  that  Cause ;  and  said  he  could 
not  make  any  Decree  in  the  original  Cause,  the  matter  being 
determined  b;  the  Decree  in  the  Cross-cause.  He  said,  it 
431*]  might  be  hard,  but  it  was  the  ^Plaintiff's  fault — he  ought 
to  have  brought  the  Causes  on  to  Hearing  together;  and  if  he 
was  not  prepared  to  examine  his  Witnesses  in  time,  he  might 


(B)  Ward  ▼.  Eyies,  Moa.  382.  Redesd.  Tr.  PI.  p.  7. 

(/)«  Eq.  Abr.  177.  (k)  lUdead.  Tr.  PI.  65. 

[jg)  Steward  v.  Rowe,  «  P.  Wma.  ( /)  Ward  ▼.  Eyle»,  Moa.  382. 

435.    LoDffy.  Barton,  2  Atk  218.  (m)  Ante,  p.  420. 

Rattray  v.  Barley,  3  Atk.  724.  John-  (n)  Ward  t.  Eylea,  Mos.  382.  Gar- 

lon  ▼.  Freer,  2  Cox,  371.  diner  f.  Maaon,  4  Bro.  C.  C.  473. 

{h)  3  Atk.  812.  Ward  t.   Eylea,  Andenon  ▼.  Lewis^  3  Bro.    C.  C. 

Moa.  382.  429 ;  and  aee  1  Atk.  21. 

{i)\  Vol.  Har.  Ch,  p.  166,  and  (o)  Day  r.  Newman,  2  Cox,  78. 
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have  applied  for  further  time ;  and  his  Lordship  dismissed  (he 

original  Bill  (/)• 

If  a  Bill  isnied  for  the  specific  pir/ormance  of  an  Agreement, 
a  CrosS'Bill  will  lie  to  have  the  Agreement  delivered  ap  or  can- 
celled (f).  Iff  however,  a  Person  in  Possession  files  a  Bill  for  a 
Conveyance,  and  a  Cross-Bill  is  brought  to  have  the  Possession 
delivered  up,  though  the  Bill  in  the  first  Cause  is  dismissed,  yet 
the  Plain  tiffin  the  Cross- cause  cannot  succeed,  his  being  a  legal 
claim,  enforceable  by  Ejectment  (r). 

If  a  Defendant  to  a  Bill  for  a  specific  performance  proves  an 
Agreement  different  from  that  insisted  on  by  the  Plaintiff,  he 
may  have  a  Decree  upon  his  Answer,  submitting  to  perform  the 
Agreement  {s) ;  formerly,  a  Cross-bill  was  resorted  to,  but  now 
it  would  be  dismissed,  as  being  unnecessary. 

A  Cross-bill  may  be  filed  to  answer  the  purpose  of  a  Plea  mn^ 
darrein  cantinuanct^  at  the  common  Law  ;  as,  where  after  Ke- 
plication  and  Issue  joined,  a  Release  has  been  obtained ;  in  such 
case,  by  a  Cross-billj  the  Release  may  be  put  in  Issue  (f). 

.Bills  of  this  description  must  be  filed  before'  Publication  has 
passed  on  the  first  Bill,  unless  the  Plaintiff  in  the  Cross-cause  is 
content  to  go  to  a  ^hearing  upon  the  Depositions  already  [*432 
published  ;  or  the  Bill  be  filed  by  the  direction  of  the  Court  (ti)« 

In  a  Cro«f-caitfe,  Service  of  Process  upon  the  Clerk  in  Court 
of  the  Defendant,  is  good  Service  (x). 

Evidence  in  the  Cross-cause  concerning  the  matters  in  Issue 
in  the  original  Cause  is  not  allowed  to  be  read  after  a  Decree  in 
that  Cause  ;  but  such  Depositions  may  be  read  as  do  not  re- 
late to  the  matters  in  Issue  in  the  original  Cause  (^)  ;  and  where 
neither  Party  examiues  Witnesses  in  the  original  Cause,  the 
Depositions  of  Witnesses  examined  to  the  same  matters  put  in 
Issue  by  that  Cause,  may  be  read  at  the  hearing  of  the  Cross- 
cause  (z). 

If  the  original  Cause  is  heard  before  the  Cross-cause,  the  De- 
cree in  the  original  Cause  may  afterwards  be  varied  by  the  De- 
cree in  the  Cross-cause,  provided  the  Cross-bill  was  filed  before 
the  Decree  in  the  original  Cause  (a). 

The  Court  will  not  delay  the  original  Cause  on  account  of  the 
Cross-bill,  without  something  to  warrant  it,  so  that  the  Plaintiff 
in  the  original  often  happens  to  get  a  Decree  ;  but  the  Plaintiff 
in  the  Cross-bill  may,  by  Caveat^  stop  the  Enrolment  for  forty 
days,  and  then  petition  to  re- hear  and  bring  on  both  together 
(6). 

(p)   Kenner   v.    Goulston,   S5th       (s)  Gardiner  v.  Mason,  4  Bro.  C. 

June  1145.  MS.  C.478. 

Jq)  Day  v.  Newman,  t  Cox,  78.  (y)  Wilibrd  r.  Brasely,  3  Atk.  602. 

r)  I  Yes.  Jan.  113.  See  Patterson  v.  Slaughter,  Ambl. 

f]  Fife  V.  Clayton,  13  Yes.  646 ;  S93. 
1  see  16  Yes.  595 ;  aadLindsay  v.       (g)  3  Atk.  602. 
Lynch,  3  Sch.  ScLefr.  9.  [a]  Hicks  f.  Conyer,  Yin.  Abr. 

(I)  Redesd.  Tr.  PI.  76.  TtUe  Decree  CD)  Ca.  16. 
[u)  Redesd.  Tr.  PI.  77. 3  Atk.  1 10.       (6)  Kinsey  v.  Kinsey,  f  Yes.  577. 
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433*]  If  a  Cro$S'lnll  is  filed  to  have  an  usurioaB  Security  *deli  v- 
ered  up,  without  offering  to  pay  the  Sum  really  due,  a  Demurrer 
will  lie  (c). 

If  an  Agreement  is  sought  to  be  set  aside  as  unconscionable, 
and  without  proper  consideration,  a  Cross-bill  may  be  filed  to 
establish  the  Agreement,  and  for  a  specific  performance  (d). 

A  Party  cannot  by  a  Cross-bill  question  what  is  admitted  by 
the  Answer  to  the  original  Bill  (e). 

If  a  Bill  be  filed  by  Impropriators  for  the  recovery  of  Tithe, 
and  the  Answer  denies  the  Title  as  Impropriator,  a  Cross-bill 
may  be  filed  to  obtain  a  Discovery  of  the  Title  of  the  Plaintifis 
in  the  original  Bill,  and  a  production  of  Title  Deeds,  &c.  and  a 
Discovery  of  the  Title  to  the  particular  Tithe  claimed,  and 
whether  the  former  Occupiers  of  the  Land  had  ever  paid  that 
species  of  Tithe  (/) . 

An  Answer  to  a  Cross-bill  cannot  be  used  as  part  of  the  An- 
swer to  the  original  Bill,  but  the  Defendant  having  obtained  the 
Discovery  should  move  for  leave  to  file  a  supplemental  Answer 

ig)' 

Where  a  Plaintiff  brings  his  Bill  praying  an  Account  against  a 
Person,  and  allowances  m  that  Account,  the  Defendant  is  as 
proper  to  make  objections  as  if  a  Gross-bill  had  been  brought 
(&)•  If  upon  the  hearing  of  a  Cause  a  Cross  bill  appears  neces- 
sary to  a  complete  determination  of  the  Suit,  the  Court  will  di- 
rect it  (t). 

434*]  *The  Answer  to  a  Cross-bill  will  not  be  allowed  to  be 
read  in  Evidence,  though  the  original  Bill  and  Answer  were 
read,  if  there  have  been  no  further  proceedings  on  the  Cross- 
bill and  Answer  (k)  • 

Cross- bills  are  liable  to  the  same  objections  by  Plea  or  De- 
murrer as  original  Bills,  except  Pleas  to  the  Jurisdiction  of  the 
Court,  or  to  the  Person  of  the  Plaintiff,  unless  such  Bill  is  ex- 
hibited in  the  name  only  of  a  Person  who  is  alone  incapable  of 
instituting  a  Suit,  as  an  Infant,  a  Feme  Covert,  an  Idiot  or  a  Lu- 
natic (/)•  A  Demurrer  for  want  of  Equity  will  not  hold  to  a 
Cross-bill,  for  the  Defendant  being  brought  into  Court  by  the 
Plaintiff  in  the  original  Bill,  he  may  avail  himself  of  the  assist- 
ance of  the  Court,  without  being  obliged  to  show  a  ground  of 
Equity  to  support  its  Jurisdiction  (m). 

{c)  MaaoD  t.  Gardiner,  4  Bro.  C.        (h)  Aylifie  y.  Mumy,  3  Atk.  59. 
C.  436.  (t)  See  on    this  subject,  Redesd. 

Id)  See  Barnardiston  v.  Lingood,  Tr.  PL  77. 
«Atk.  las.  (k)  Bennet  t.  Neat,  Wightwick 

[e}  Berkely  r.  Ryder,  2  Ves.  637.  Rep.  385. 

'  Bowman  v.  Lyron,  I  Anstr.  I.        U)  See  Redesd.  Tr.  PL  836. 

,-.  Warden  and  Minor  Canons  of       (m)  Doble  ▼.  Potman,  Hard.  160. 

fit.  PauPs  ¥.  Kettle,  2  Ves.  ii  Bea.  1 6.  Redesd.  Tr.  PL  1 66. 3d  edit. 
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Evidence. 

Ws  shall  now  make  some  general  observations  on  Evidence. 

The  Examination  of  Witnesses  in  Equity  is  not  viva  voce,  as 
at  Law,  bat  proceeds  by  Depositions  in  Writing,  and  bears  in 
this  respect  a  resemblance  to  the  course  of  the  Civil  and  Canon 
Law(n).  This  mode  of  eliciting  truth  has  not  the  advantages 
derivable  from  a  viva  voce  Examination  (o),  and  it  has  been 
justly  termed,  ^^  a  frail  and  imperfect  mode  *of  examining  1*435 
into  facts''  {p).  The  looks,  the  manner  and  deportment  of  a 
Witness,  are  extremely  material  to  confirm  or  discredit  his  testi- 
mony \  and  it  is  found  by  the  experience  of  ages,  that  nothing 
does  so  effectually  expose  the  truth  as  a  cross-examination, 
which  strikes  so  suddenly  that  fiction  can  never  endure  it  (q). 
If  however,  in  this  manner,  the  truth  is  not  so  likely  to  be  ex- 
tracted from  an  unwilling  Witness,  yet  on  the  other  hand,  a 
Witness  is  not  liable  to  be  goaded  or  cajoled  into  a  perversion 
of  the  truth  by  a  dexterous  Advocate.  For  a  Rogue,  a  viva 
voce  Examination  is  the  best ;  but  for  an  honest  man.  Deposi- 
tions coolly  and  deliberately  made  seem  preferable.  Courts  of 
Equity  have  Jurisdiction  only  in  matters  relating  to  Property : 
the  Life,  the  Liberty,  and  the  Reputation  of  Individuals,  can 
only  come  in  question  in  Couirts  of  Law  ;  and  as  to  these,  the 
Constitution  has  wisely  provided  that  the  Subject  shall  have  the 
benefit  of  a  public,  oral,  Examination  of  Witnesses,  and  the  in- 
estimable advantage  of  a  Trial  by  Jury. 

The  Chancellor,  indeed,  has  a  right  to  examine  Witnesses 
viva  voce  (r) ;  and  it  has  been  often  done  a/ler  Publicalionj 
where  doubts  have  appeared  in  their  Depositions,  and  the  Exma- 
ination  has  been  to  clear  such  doubts,  and  inform  the  conscience 
of  the  CoQit  (s) ;  but  this  power  is  sparingly  exercised ;  and  there 
never  was  a  ease  where  Witnesses  have  been  examined  *ai  [*436 
large  at  the  hearing  (/),  though  the  Court  will  then  examine 
viva  voce  UDon  the  suggestion  of  any  question  as  to  an  Exhibit  (u). 
The  competency  of  the  Court  to  administer  an  Oath  viva  voce 
is  illustrated  in  the  Case  of  one  Aylet,  who  having  perjured  him- 
self on  a  vtva  voce  Examination  was  prosecuted  for,  and  found 
guilty  of,  Perjury  ;  and  this  Case  was  carried  to  the  House  of 
Lords ;  and  the  objection  that  the  Lord  Chancellor  had  no  pow- 
er  to  administer  an  Oath  was  principally,  but  ansuccessfully 

(n)  Graces  v.  Bud|rell,  1  Atk.  445.        (q)  Wilmot^  Rep.  109. 

(o)  See  what  it  said  in  Bioford  v.        (r)  Turner  v.  Barleigh,  17  Ves. 

Bommett,  4  Ves.  762.     See    also,  354. 

some  observations  on  written  £yi-  (s)  Bishop  v.  Church,  2  Ves.  100. 
dence,  by  Sir  Wm.  Scott,  1  Rob.  It)  Graves  y.  Budgel,  1  Atk.  445. 
Adm.  Rep.  253,  254.  ( u)  1 7  Ves.  355. 

( p)  Per  Lord  Erskine  in  White  v.       [x]  See  Moore  t.  Aylet,  2  Dick. 

Wilson,  13  Ves.  87.  641. 
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urged  (x).  In  that  Case,  as  in  others  (y),  the  Lord  Chancellor 
himself  administered  the  Oath,  the  Repstrarheing  absent. 

It  has  been  said  that  the  Rules  as  to  Evidence  are  the  sane 
in  Equity  as  at  Law  (z) ;  and,  generally  speaking,  it  is  so.  If, 
for  instance,  a  Witness  is  dead  who  has  attested  a  Deed,  it  is  not 
sufficient  that  yod  prove  his  hand- writing,  but  you  must  likewise 
show  that  he  is  dead  (a),  more  particularly  where  an  attesting 
Witness  has  lived  abroad  (6). 

The  Rules  of  Evidence  at  Law  and  in  Equity,  Lord  Hard^ 
wicke  observes,  does  not  differ  in  general,  but  only  in  particular, 
cases,  where  Fraud  is  charged  by  a  Bill,  or  in  cases  of  Trusts,  aa 
to  which  Courts  of  Equity  do  not  confine  themselves  within  such 
437*]  ^strict  Rules  as  they  do  at  Law,  but  for  the  sake  of  Jus- 
tice and  Equity  will  enter  mto  the  merits  of  the  case,  in  order 
to  come  at  Fraud,  or  to  know  the  true  and  real  Intention  of  a 
Trust  or  Use  declared  under  Deeds. 

But  in  some  respects  the  Rules  of  Evidence  in  Equity,  and  at 
Law,  differ.  At  Law,  no  Defendant  can  be  eiamined  as  a  Wit- 
ness ;  but  in  Equity  a  Person  made  a  Defendant  for /orm  sake 
may  be  examined  in  a  Cause,  saving  just  exceptions  (c).  So,  a 
Trustee,  though  merely  nominal  in  every  other  respect,  cannot 
be  examined  at  Law  as  to  the  merits  or  intention  of  a  Deed, 
but  he  may  be  a  Witness  id  Equity  (d). 

So,  though  an  Administration  is  not  taken  out  till  after  the 
filing  of  the  Bill,  yet  if  procured  before  a  Cause  comes  to  a 
hearing,  in  Equity,  it  is  sufficient ;  but  it  is  otherwise  at  Law, 
because  there  the  Defendant  may  crave  Oyer  of  the  Letters  of 
Administration  (e).  There  are  many  cases  also,  in  which  the 
admission  of  certain  Documents  or  Testimonies^  not  having  the 
character  of  legal  Testimony  (/)• 

Though  what  is  Evidence  in  a  Court  of  Law  is  in  general 
Evidence  in  Equity,  yet  in  the  application  of  those  Rules  di- 
versities must  necessarily  arise  from  the  different  modes  of  pro- 
ceeding in  the  two  Jurisdictions  (g) ;  and  there  is  Evidence 
438*]  used  in  a  Court  *of  Equity,  which,  from  th^uUect  to 
which  it  is  applied,  never  can  be  called  for,  or  brougnt  forward 
in  a  Court  of  Common  Law,  and  which  by  way  of  distinction  may 
be  termed  Equity  Evidence  ;  and  in  respect  of  which,  all  the 
general  Treatises  of  Evidence  are  silent  (A).  Of  this  descrip- 
tion is  the  Evidence  which  may  be  adduced  to  reform  a  Settle- 


183.  (e)  FeU  y.  Lutwidre,  3  Atk.  130. 

(x)  Mannine  r.  Lechroere,  1  Atk.       (/)  Lupton  r.  White,  15  Ves.  443. 
453,  and  said  Afn^  in  Lady  OrmoDd       (g)  Wood  v.  Stricklaiid,  f  MeriT. 

V.  Hatohinaon,  13  Ves.  60.  464. 


(a)  Heoley  v.  Philips,  t  Atk.  48.  {h)  In  a  late  Work,  PUlipt  on 

(6)  Ibid.  dence,  this  deficiency  is  in  some 

( c)  Man  Y.  Ward,  S  Atk.  229.  measure  supplied. 
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DiaBt;  to  ehow  a  miistake;  in  CMes  of  Account;  in  cases  of 
Fraud ;  and  in  regard  to  the  specific  performance  of  Agree- 
ments and  Trusts ;  and  in  some  other  Cases*  In  the  preceding 
parts  of  this  Work  we  have,  incidentally,  treated  of  this  species 
of  Eyidence,  and  a  repetition  is  unnecessary  ;  and  as  a  collec- 
tion of  the  Rules  laid  down  as  to  Evidence  in  Courts  of  Law  is 
heside  the  plan  of  this  Treatise,  a  few  detached  remarics  on  the 
subject  is  all  that  seems  here  to  be  required. 

The  Evidence  must  apply  to  the  Facts  put  in  Issue,  and  if 
the  Depositions  are  as  to  Facts  not  in  Issue,  they  will  not  be 
permitted  to  be  read  (t)»  On  the  same  ground,  no  notice  will 
be  taken  of  Eridance,  by  which  it  is  attempted  to  introduce  a 
Defence  totally  diflerent  from  that  made  by  the  Answer  (A:). 

Under  gsn^ral  Charges  in  a  Bill,  as,  that  a  Man  is  insane  or 
addicted  to  drinking  (/) ;  or  that  a  Woman  was  of  lewd  fame  (m)^ 
or  behaved  in  an  ^indecent  manner  (n),  particular  Evi-  [*439 
deoce  in  support  of  the  general  Charge  may  be  given ;  but  un- 
der a  general  Charge  that  a  Wife  had  misbehaved  herself  partic- 
ular Evidence  to  prove  Adultery  was  not  allowed  (o)« 

It  has  been  said,  that  where  the  Defendant  believes,  the  Court 
believes  ;  but  a  Will  not  proved  or  admitted  by  the  Heir  at  Law 
cannot  be  established  if  the  Defendant  says  only  he  believes  a 
Will  was  made  {p)*  So,  the  Answer  of  an  Administrator  io  % 
Creditor's  Bill,  stating  that  be  believes  the  Debt  is  due,  is  not, 
it  seems,  a  sufficient  foundation  for  a  Decree,  without  fuither 
Evidence  (a). 

If  on  a  Bill  to  establish  a  Will,  the  Heir  at  Law  admits  the 
Will,  afld  dies  before  the  Cause  is  brought  to  a  hearing,  and  by 
Bill  of  Revivor  an  Infant  Heir  is  made  a  Defendant,  and  the 
Suit  revived,  the  Bill  must  be  proved /^er  testes  against  such  In- 
fant Heir  (r). 

The  Probate  of  a  Will  is  not  conclusive  Evidence  as  to  the 
effect  of  a  Codicil,  it  being  refused  only  in  a  very  plain  case  («)• 

If  a  Will  be  made  in  French,  and  the  Probate  is  in  English, 
and  varies  from  the  original,  the  Probate  being  in  a  different 


laogm^e  is  n6t  conclusive  (/}. 
AWil 


A  Will  of  Lands  cannot  be  established  in  Equity  unless  the 
three  Witnesses  to  it  are  examined,  if  ^living  (u)  ;  and  [*440 

(i)  Claike  V.  Turtoo,  1 1  Vcs.  t40.  ( p)  Potter  v.  Potter,  I  Vc».  274; 

Wbaley  v.  Norton,   I  Vera.  484;  56<l9ul.  1  Ventris,  361.  8ee  6  Yea. 

and  see  what  is  said  Argr**  in  Strode  133. 

V.  Strode,  t  Chan.  Cat.   196  ;  but  M  Hill  v.  Binney,  6  Ve«.  738. 

■ee  contra  Hodgson  ▼.  Thornton,  Eq.  (r)  Sleeman  v.  Sleeroan,  2  Dick. 

Ca.  Abr.  228.  787. 

(k]  Smith  ▼.  Clarke,  12  Ves.  480.  («)  Sinclair y.  Hone,  6  Ves.  607. 

(l)  Clarke  y.  Perium,  3  Atk.  340.  {t)  L*Fit  y.  L'Batt,  1  P.  Wmi. 

(m)  Ibid.  337,  kc.  526. 

in)  Watkyos  y.  Watkyns,  2  Atk.  (u)  Townshend    y.    lyes,  1   8erj. 

97.  Wilson's  Rep.  216. 

(o)  Sidney  y.  Sidney,  2  Atk.  338. 
8.C.  3P.  Wms.  269. 
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when  an  Issae  Devisavit  velnon  is  directed,  the  three  WitoeflMS 
to  the  Will  must  be  examined  at  Law  (x). 

Where,  however,  one  of  the  Witnesses  is  abroad,  at  Jamaica^ 
for  instance,  or  in  /nJui,  proof  of  his  hand- writing  is  sufficient, 
and  a  Commission  to  examine  him  is  unnecessary  (y). 

Where  a  Piaiotiff  makes  a  claim  under  a  will,  and  the  Defend* 
ant  in  his  Answer  admits  the  Will,  but  refers  to  it  for  greater 
certainty,  the  Will  may  be  read  from  the. Bill,  where  nothmg 
turns  upon  the  construction  of  it  (z).  If  an  Adult  Heir  at  Law 
refuses  an  Issue  on  the  hearing  of  the  Cause,  the  Court  will  es- 
tablish the  Will  against  him,  though  he  does  not  admit  it« 

Where  the  Answer  to  a  Bill  for  Discovery  only  is  used  as  Ev- 
idence, the  whole  must  be  read  (a) ;  and  where  Relief  is  pray- 
ed, and  the  Answer  replied  to,  tne  Piaiotiff  reading  admissions 
must  proceed  to  the  -completion  of  the  immediate  subject  to 
which  the  Defendant  is  answering,  according  to  the  course  *of 
441*1  Evidence  at  Law ;  but  this  does  not  apply  to  distinct  mat- 
ter (6). 

If  an  Answer  be  not  replied  to,  it  is  as  before  observed  (c)/ 
considered  as  true. 

As  to  Costs^  indeed,  an  Answer  may  be  read  by  the  Defend* 
ant,  though  the  Plaintiff  does  not  read  it  as  Evidence,  but  De- 
positionij  unless  read  in  the  Cause,  cannot  be  read  as  to  Costs 

If  the  Answer  be  read,  and  it  is  insisted  that  there  is  a  nUstakt 
in  the  Office-copy,  the  original  Answer  will  be  sent  for  from  off 
the  File  (e). 

Co^e/endants  may  read  any  thing  proved  on  the  piCk*t  of  the 
Plaintiff,  because  that  is  proof  examined  to,  against  all  the  De- 
fendants (/). 

Examinations  before  Commissioners  of  Bankrupt  will  not  be 
admitted  to  be  read,  unless  the  Plaintiff  has  proved  in  the  Cause 
that  there  were  such  Examinations  taken  before  the  Commission- 
ers (g). 

1x\  Bootle  V.  BluDdell,  Coop.  138.  pose  CroBs-billt  are  usually  filed,    la 

V)  Lord  CarringtoD  v.  Payoe,  5  2  Turn.  ftVen.  Pract.  p.  813,  there 

Yes.  41 1.  is  the  form  of  a  Petition  for  leave  to 

(z)  Owen  T.  Jones,  2  Austr.  605.  read  such  an  Answer  as  ETidenca 

fa)  Boardman  t.  JacksoOy  2  Ball  oo  the  hearing  of  the  Cause. 

&  Bea.  286.  Lady  Onnond  ▼.  Hutch*  (b)  Lady  Ormond  y.  Hutcfainion, 

inson,  13  Ves.  53.    Butterworth  v.  13 Yes.  p.  47. 

Bafley,  IS  Ves.  362.     In  this  last  (c)  Ante ;  and  see  Wright  ▼.  Nntt, 

Case  the  Lord  Chancellor  is  reported  3  Bro.  C.  C.  340. 

to  say, «'  The  Answer  to  a  mere  Bill  (d)  Howell  v,  George,  1  Bfadd. 

of  Discovery  caunot  be  read  here  for  Rep.  13. 

|uiy  purpose;"    but  that,  I  appro-  (e)  Countess  of  Gainsboroqgb v. 

nend,  is  a  mis-report,  and  contradict-  Gifiord,  2  P.  Wms.  425. 

ed  by  other  passages  io  the  same  (/)  Walker  f.  Preswick,  t  Ves. 

Judgment.    The  Cases  before  cited  623. 

show  that  such  Answer  may  be  used  (g')£ade  T.  Linwood,  1  Atk.  203. 

here  as  Eridence,  and  for  that  pur- 
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The  Answer  of  a  Defendant,  though  Evidence  against  him- 
self, 18  not  Evidence  against  another  Defendant  (/&),  since,  in 
such  case,  there  is  no  opportunity  for  Cross-examination  (t) ; 
but  where  one  Defendant  said  by  his  Answer  that  he  was  much 
in  years,  and  could  not  remember  the  matter  charged  in  the 
Bill,  but  that  J.  S.  was  his  Attorney  and  ^transacted  the  [*442 
business,  and  J.  S.  was  made  a  Defendant,  his  Answer  thus  re- 
ferred to  was  admitted  to  be  read  against  the  Co- Defendant  (&}• 
And  the  Answer  of  a  Defendant  not  brought  to  a  hearing,  has 
been  read  as  Evidence  against  another  Defendant  at  the  hear- 
Where  a  Defendant  disclaims  all  right,  his  Evidence  cannot 
be  read  as  a  proof  of  the  Plaintiff's  right,  to  the  prejudice  of 
another  Defendant  (m). 

So,  if  a  Defendant  may  by  possibility  be  liable  to  Costs,  his 
Evidence  is  not  admissible  in  favour  of  a  Co- Defendant  (n)} 
especiallv  if  he  is  also  a  Trustee  (o)« 

,  The  Evidence  oi  Bond  Creditors  of  the  Testator  is  not  ad- 
missible to  obtain  a  Decree  for'  payment  of  a  Legacy,  as  they 
must  be  preferred  to  Legatees  (/>)• 

'  The  Office-copy  of  a  Bill  cannot  be  read  in  Evidence  if  the 
original  is  not  upon  the  Pile,  though  an  Officer  of  the  Court  is 
ready  to  prove  that  the  original  cannot  be  found  among  the  Re- 
cords (q). 

If  the  Defendant  refuses  to  produce  the  Office-copy  of  the 
Bill,  the  Draft  of  the  Bill  cannot  be  read,  but  the  Record  must 
be  inspected  (r)  ;  as  it  must  also  if  the  Office-copy  is  said  to  be 
wrong,  as,  through  negligence,  it  frequently  is. 

A  Decree  at  Leghorn  has  been  allowed  to  be  read  *a8  r*443 
Evidence,  and  the  Court  will  not  overrule  what  was  so  deter- 
mined (5). 

An  Order  to  read  in  one  Cause,  the  Bill,  Answer,  and  the  rest 
of  the  proceedings  in  another  Cause,  is  good,  where  it  is  be- 
tween the  same  Parties  ;  but  such  Order  cannot  be  extended  to 
a  third  Person  who  was  no  Pa^rty  to  such  Cause  (<)• 

Depositions  taken  in  a  former  Cause  cannot  be  read  in  anoth- 
er Cause  against  one  who  does  not  claim  under  the  Party 
against  whom  those  Depositions  were  read.     But  if  a  Legatee 


• 


(A)  Cbeevers  v.  Geohagen,    6th  (o)  TwiDing  v.  Morrice,  S  Bro.  C. 

March,  1790,  Oooi.  Proc.  noticed  ia  C.  330. 

Lord  Harcoart*8  MS.  Tabies.  (p)  Jooes  v.  Tuberville,  3  Ves. 

(t)Monev.  Royal,    12  Ves.  355.  jun.  Jl. 

Jones  V.  Toberride,  2  Ves.  jun.  11.  (o)  Lord  Irvin  v.  SimpBon,  7  Bro. 

Aikew  V.  Poolteren  Company,    2  P.  C.  306,317.  Toml.edit. 

Ves.  90.  (r)  Huddleatone  v.   Briscoe,   11 

[k)  Anon.  1  P.  Wins.  300.  Ves.  513. 

(0  Pitt  V.  Willis,  1  Dick.  24.  («)  Barrows  v.  Tamereau,  I  Dick. 

im)  HiU  V.  Adams,  2  Atk.  39.  41.   S.  C.  Select  Cases  in  Cb.  69; 

{n)  Barret  v.  CUire,  3  Atk.  401.  and2  8tr.  733. 

£ade  v.  Liorood,  1  Atk.  204 ;    bat  (Q  Eade  v.  Lingdpd,  1  Atk.  203. 
see  2  Bro.  Cf.  C.  20^. 
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brings  a  Bill  against  the  Executor,  and  proves  Assets,  another 
Legatee,  though  no  Party,  may  have  the  benefit  of  those  Depo- 
sitions (u)* 

A  Demurrer  to  a  Bill  on  the  ground  that  the  Discovery 
sought  may  criminate  the  Defendant,  is  not  to  be  construed  as 
an  admission  of  the  aliegations  in  the  Bill,  ojr  as  disqualifying  a 
Witness  («). 

If  a  Defendant  positively,  plainly,  and  precisely,  denies  an 
assertion  in  the  Bill,  and  one  Witness  only  proves  it  as  positive- 
ly, clearly,  and  precisely,  as  it  is  denied,  no  decree  for  Relief 
can  be  made  (y)*  But  if  there  is  any  corroborative  circum- 
stance attaching  more  credit  to  the  Evidence  of  the  Witness, 
and  over-balancing  the  credit  due  to  the  denial,  as  a  positive 
444*]  denial,  by  the  Defendant,  a  Court  of  Equity  *wili  act  up- 
on the  Testimony  of  one  Witness  (z).  And  where  the  Court,, 
from  circumstances,  attaches  more  credit  to  the  Testimony  of 
the  Witnesses  than  to  the  denial  of  the  Defendant,  the  Court,  it 
seems,  will,  if  the  Defendant  is  bold  enough  to  require  it,  di- 
rect an  Issue,  and  order  that  the  Defendant  be  examined  (a),  or 
that  the  Defendant's  Answer  be  read  at  Law,  not  as  Evidence, 
for  that  could  not  be,  but  so  as  the  Defendant  might  have  the 
benefit  of  his  Oath  at  Law,  if  it  would  weigh  any  thing  with  the 
Jury  (6.)  Where,  however,  the  Plaintiff  examines  only  one 
Witness  to  establish  a  Fact  denied  by  the  Answer,  the  Court 
will  lay  stress  upon  the  Evidence  so  far  as  it  serves  to  explain 
any  collateral  drctimstance  (c). 

If  a  piece  of  Evidence  before  it  is  produced  must  be  stamped, 
it  may  be  stamped  during  the  hearing  of  the  Cause  ((/),  or  the 
Cause  will  be  allowed  to  stand  over  for  (hat  purpose  (e).  It 
seems  questionable,  whether,  if  a  stamped  original  be  lost  a 
Copy  can  be  stamped  (/)• 

445*]  A  Cause  has  been  allowed  to  stand  over  to  procure  *an 
Administralionj  but  not  for  the  purpose  of  enrolling  a  Memo- 
rial ig)^ 

It  is  too  late  at  the  hearing  of  the  Cause  to  object  to  Depo- 

(u)  Coke  V.  Fountain,  1  Vera.  413.  Donald,  9  Ves.  284.  S.  MS.  Fember 

(x)  See  Lloyd  v.  Passingham,  16  v.  Mathers,  1  Bro.  C.  C.  5S. 

Ves.  64, 69.  (5)  Only  v.  Walker,  3  Atk.  408. 

(y)  Wakelin  v.  Walthall,  2  Ch.  Ca.  Glyn  t.  Bank  of  England,  1  Ves.  42. 

8.  Alara  v.  Jonrdan,  I  Vern.  161;  Ibbetson  v.  Rhodes,2  Vero.  554. 

and  see  Le  Neve  v.  Le  Neve,  3  Atk.  (c)  Anon.  3  Atk.  «70. 

649,  3  Atk.  270.  (<rt  Ford  v.  Compton,  3  Bro.  C.  C. 

(z)  See  Walton  v.  Hobbs,  3  Atk.  32.  Davidson  v.  Foley,  3  Bro.C.  C. 

19;  and  see  Sir  Thomas  Janson  v.  604.    Cowles  v.  Trecothick  9  Ves. 

Kaney,  2  Atk.  140.     Evans  v.  Bick-  252.  S.  C.  1  Smith,  233. 

nell,  6  Ves.  184,  andPilinerv.  Armi-  (c)  Huddlestone  t.    Briscoe,    It 

tage,  12  Ves  80.  East  India  Compa-  Ves.  593,  595. 

ny  V.  Donald,  9  Ves.  282,  &c.   Mor-  (/)  See  Ford  v.  Conpton,  a  Bro. 

timer  V.  Orchard,  2  Ves.  jun.  244.  C.  C.  32. 

Biddolph  V.  Keefe,  2  Sch.  &Lefr.  532.  (g)  Daridson  r.  Foley,  4  Bro.  C. 

Morphet  r.  Jones,  1  Swanst  172.  C.  604. 

(a)  See  East  India  Company  v. 
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sitioQB  taken  4{e  bene  esse  as  irregular  ;  in  sach  case  the  Court 
ought  to  have  been  moved  to  discharge  the  Order  of  Publica* 
tion  {h). 

Declarations  of  a  Party  to  a  Deed  previous  to  the  execution 
are  admissible  in  support  of  the  Deed  against  imputations  of 
Fraud  ;  but  declarations  subsequent  to  the  Deed,  impeaching 
the  same,  are  inadmissible  (i). 

If  a  Person  has  not  been  heard  of  for  twenty-three  years  (A*), 
or  even  /otir/een^/),  he  will  be  taken  to  be  dead  ;  but  Jive  or 
six  years,  it  seems,  would  not  be  sufficient  to  raise  the  presump- 
tion (m). 

An  Annuity  not  claimed  for  a  great  length  of  time  will  be  pre- 
sumed to  be  satisfied  (n). 

Where  a  Party  had  not  been  heard  of  for  twenty  years,  pay- 
ment has  been  ordered,  upon  Security  given  to  refund,  in  the 
event  of  a  claim  (o)« 

In  the  Case  of  Witnesses  called  to  impeach  Wills  they  have 
attested.  Lord  Mansfield  said  he  would  hear,  but  give  no  credit 
to  them,  and  Lord  Kenyon  followed  him  in  that !  Lord  Eldon 
took  a  middle  course,  and  admitted  such  Witnesses  to  be  heard, 
and  their  credit  duly  examined,  but  with  all  that  jealousy  attach- 
ing to  a  Man  who  upon  his  Oath  asserts  that  *to  be  false  [*446 
which  he  has  by  his  solemn  act  attested  as  true  (o). 

It  is  said  that  when  a  Man  is  charged  only  by  an  Oath,  or  a 
Book,  the  same  Evidence  will  be  allowed  in  his  discharge  (p)  ; 
and  in  a  recent  Case  at  Law  it  was  held  that  the  whole  of  ai>e- 
claration  by  a  Person  must  be  taken  together  ;  if  he  admits  a 
charge  and  states  a  discharge,  the  whole  admission  must  be  ta- 
ken together  (q).  It  is  different,  however,  as  to  an  Answer 
which  may  be  used  to  charge  the  Defendant,  but  not  to  discharge 
him  (r).  The  Case  of  Howard  and  Brown  was  the  first  case 
where,  because  a  Man  had  charged  himself  by  Answer,  his  An- 
swer was  allowed  as  a  good  discharge  ;  and  the  Court  said  it 
ought  to  be  the  last  (s)  ;  and  accordingly  m  subsequent  Cases  (t) 
it  was  decided,  that  a  Party  who  charges  himself  by  his  Answer, 
cannot  read  it  in  his  discharge ;  the  Rule  in  Equity,  being,  that 

(h)  Dean  and  Chapter  of  Ely  r.  Carter  v.  Lord  Colerain.  Bam.   1 36 

Warren,  2  Atk.  189.  Talbot  v.  RuUege,  stated  4  Bro.  C. 

(t)Conolly  v.  Lord  Howe,  5  Ves.  C.  74. 

700.  (9]  Randle  v.  Blackburn,  STaunt. 

(k)  Webster  r,  Birchmore,  13  Ves.  946  ;  and  see  Trials  per  pais.  3  rol. 

363.  363.                                  ^ 

/)  Lee  V.  Willock,  6  Ves.  605.  fr}  See  Talbot  ▼.  Rutledgre,  stated 

m)  13  Ves.  362.  in  Blount  ▼.  Burrow,  4  Bro.  C.  C. 

11)  Smallman  v.  Lord  Arch.  Ham-  174,  75. 

iltbn,  3  Atk.  71.  («)  3  Vem.  194. 

(o^Baileyv.  HammondJVes.  59a  (t)  Patericbe  ▼.  Powlet,  3  Atk. 

(o)  Howard  v.  Braithwaite,  1  Ves.  283  ;  and  ses  Gilb.  E7id.  63.  Board* 

ft  Beams,  p.  308.  man  ¥.  Jackson,  3  Ball  k,  Bea.  383. 

(p )  Darston  v.  Earl  of  Oxford,  1  Thompson  ?.  Lameb,  7  Ves.  404. 
Eq.  Abr.  10,  Bayley  ▼.  Hill,  ibid. 
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what  a  Defendant  admits  by  his  Answer,  the  Plaintiff  need  not 
prove ;  but  if  the  Defendant  insists  by  way  of  avoidance  on  any 
distinct  Fact,  he  must  by  Evidence  prove  that  Fact  in  his  De- 
fence* Where,  however,  an  Answer  in  another  Caiue  is  resort- 
ed to  as  Evidence,  the  whole  of  it  becomes  admissible  ;  and  so 
as  to  any  other  document  made  Evidence  in  the  Cause  ;  and 
the  Rule  of  the  Court  before  stated,  as  to  the  Defendant's"*^ 
447*]  dischai^  by  his  Answer,  does  not  in  such  case  apply 

(«). 

Where  an  Account  is  of  twenty  years  standing,  the  Defend- 
ant may  prove  on  Oath  what  be  cannot  prove  by  his  Books  and 
cancelled  Bonds  (x).  So  an  Account  of  fourteen  years  stand- 
ing may  be  proved  by  Oath  (y). 

A  Plaintiff  will  not  be  allowed  to  charge  any  thing  upon  his 
Oath  (z)  ;  but  a  Defendant  may  discharge  himself  upon 'his 
Oath  in  respect  of  Sums  under  forty  shilliiigs  (a),  so  as  the  whole 
18  not  more  than  100/.  (an  unreasonable  Kuie,  it  has  been  call- 
ed) (b)  ;  but  he  must  in  his  Affidavit  swear  positively  (c),  and 
mention  unto  whom  paid,  for  what,  and  when  (d). 

As  to  Evidence  before  the  Master  and  on  Appeals,  we  shall 
afterwards  observe. 

The  Evidence  of  a  Prochtin  Amy  cannot  be  read,  as  he  is 
iiable  tp  Costs  (e).  Nor  can  the  Deposition  of  the  Wife  of  a 
ProcJuifi  Amy  be  read,  the  Husband  being  liable  to  Costs  (/)• 

A  Trustee^  though  he  has  the  legal  Estate,  is  considered  as 
having  no  Interest  at  all  in  this  Court,  and  is  examined  by  or- 
448*J  ders  every  day  {g)  ;  but  a  Person  *who  is  Executor  in 
Trust,  or  Administrator  in  Trust,  has  been  determined  not  to  be 
capable  of  being  examined. 

An  Administrator,  durante  minore  atate^  is,  in  general,  a  com- 
petent Witness  after  the  Administration  is  determined  {k). 

Where  a  Person  has  an  Interest,  it  is  not  sufficient  for  him  that 
he  has  been  satisfied  ;  he  must  produce  a  Release,  or  his  Evi- 
dence cannot  be  read  (/)• 

Parithunurs  are  not  good  Evidence  to  prove  a  Charity  given 
to  the  Parish ;  it  is  otherwise  as  to  a  Lodger,  and  one  that  does 
not  pay  to  the  Poor  ;  but  a  Witness,  described  as  of  the  Parish, 


(y)  Boardman  V.  Jackaon,  2  Ball 
ft  Bea.  386. 

(x)  Peyton  v.  Green,  I  Ch.  Rep. 
146.  S.  C.  lEq.  Abr.  11. 

(y)  1  Ch.  Ca.  137.  S.  C.  1  Eq. 
Abr.  II. 

(g)  Marshfield  v.  Weston,  2  Vem. 
17o;  and  see  2  Eq.  Abr.  p.  8,  in 
OMur.  note  b. 

(4)  2  Chan.  Ca.  249.  S.  C.  1  Eq. 
Abr.  11.2  Vem.  176,  2  Freem.  136. 

(6)  Whicherlj  v.  Whicberly,  1 
Vem.  470. 

(c)  Robinson  t.  Camminirf  S  Atk. 
410. 


d)  Anon.  1  Vera.  283. 

e)  Head  y.  Head,  3  Atk.  511. 


!:. 

(/)S.C.3Atk.  547. 
(f)  Croft  V.  Pjke,  3. 
Mabank  y.  Metcalf,  3  Atk.  75.  Foth- 


Croft  V.  Pjke,  3. P.  Wins.  181. 


erby  v.  Fate,  3  Atk.  604 ;  and 
Beliew  F.  Russels,  I  Ball  and  Beatty, 
99,  and  case  there  mentioned.  Floyd 
V.  Powis,  mentioned  in  Mulvany  r. 
Dillon,  I  Ball  and  Beatty,  413,  and 
the  principal  Case. 

Ik)  3  Atk.  604. 

(/)  Anon.2Atk.  14. 
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will  be  supposed  to  be  a  Housekeeper,  ftnd  to  pay  to  tbe  Poor, 
unless  tbe  contrary  is  proved  (m). 

Formerly,  on  a  Bill  by  Assignees,  tbey  must  (unless  it  was 
admitted  by  tbe  Answer)  prove  tbe  Party  was  a  Bankrupt— « 
tbe  Petitioning  Creditors  Debt,  and  tbe  Act  of  Bankruptcy,  as 
was  formerly  necessary  in  an  Action  at  Law  ;  and  in  a  Case 
wbere  this  proof  was  wanting,  and  no  admission  by  tbe  Answer, 
tbe  Bill  was.  dismissed  witb  Costs  (n) ;  but  now  sucb  proof  is 
unnecessary  (o). 

A  Copy  of  a  Register  of  Baptism  in  tbe  Island  of  Guernsey  is 
not  sufficient  Evidence  here  of  a  Party  being  of  Age  (/>)• 

Tbe  Wife^s  Answer  does  not  bind  ber  Husband  (9). 

A  Copy  of  a  Letter  may  be  read  in  Evidence  without  Notice 
to  produce  tbe  Original,  wbere  tbe  ^Depositions  have  [*449 
given  sufficient  Notice  that  tbe  Copy  was  intended  to  be  relied 
upon  in  Evidence  (r)« 

Though  Evidence  be  taken  in  tbe  Cause,  tbe  Party  need  not 
read  it,  if  be  thinks  proper,  on  the  Hearing  (»)• 

Setting  damn  the  Cause. 

A  RvLB  to  pass  Publication  having  expired,  the  Cause  may 
be  set  down  to  be  heard  the  next  Term  after  Publication  passes ; 
and  if  tbe  Plaintiff  neglects  it,  tbe  Defendant  may  the  Term 
after,  set  down  the  Cause,  in  order  to  recover  his  Costs  (t)  ;  and 
if  it  be  an  Injunction  Cause,  the  Defendant  may  set  down  the 
same  the  Term  after  Publication  (u).  If  Publication  has  been 
enlarged  at  the  instance  of  the  Defendant,  upon  terms  of  not 
hindering  tbe  Plaintiff  from  setting  dowh  the  Cause,  the  same 
may  be  set  down  before  Publication  has  passed  (x) ;  but,  in 
general,  a  Cause  cannot  be  set  down  to  be  heard  in  tbe  same 
Term  in  which  the  Rule  to  pass  Publication  is  given,  unless  by 
the  consent  of  all  Parties  (y).  « 

It  is  in  tbe  discretion  of  the  Court  to  direct  a  Cause  to  be 
advanced  (z),  as,  where  tbe  approaching  death  of  a  Party,  or 
other  circumstances,  render  it  necessary  (a).  So,  wbere  an 
Annuity  claimed  by  the  *Bill  was  all  tbe  subsistence  tbe  [*450 
Plaintiff  had  for  herself  and  nine  Children,  the  Cause  was  or- 
dered to  be  advanced  {a).  And  where  a  term  of  years,  tbe  sub- 
ject matter  of  a  Bill  for  a  specific  performance,  would  expire 

(m)   Attorney-General   v.     Wy-  (u)  Vid.  Har.  Ch.  Pr.  NewL  Ed. 

buivb,  I  P.  Wms.  599.  p.  302. 

~~    17th  Jaly  1804.  (x)  Yate  v.  Bolland,  1  Dick.  493. 

0.  3.  c.  121.  B.  11.  M  1  Turn  &  Veo.  93,  in  notef. 

Meafeorer,  1  Cox,  (c)  Hoyle  r.  Liveaey,  1  Meriv. 

382. 

iq)  Adod.  2  Chan.  Cas.  39.  (a)  Strathmore  ▼•  Bowes,  24th  Jn- 

r)  Wood  V.  Strickland,  2  Meriv.  ly  1804.  MS. ;    and  tee  Roberts  v. 

461.  .  Hardey,  1  Vev.  jao.  56. 

r<)  Day  ▼.  Newman,  2  Cox,  80.  (a)  White  ▼.  — — -,  1805,  MS, 
M  See  Countess  of  Gainsboroiigh 
V.  Giffard,  2  P.  Wmi.  424. 
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before  (he  Cauie  couM  be  heard  in  its  regalar  coune,  the  Cause 
was  ordered  to  be  advanced  (fr).  So,  where  a  Cause  was  set 
down  to  obtain  a  Decree  pro  ccnfesso,  it  was,  on  Motion,  ad- 
Tanced  (c). 

Subp€ma  to  hear  Judgmmt* 

When  the  Cause  is  set  down,  the  next  step  is  to  obtain  a 
Subpcma  to  hear  Judgment^  which  is  alwajs  made  returnable 
three  days  before  the  day  on  which  the  Cause  is  to  be  heard, 
exclusive  of  a  Sunday,  and  is  served  as  other  Subpoenas  are* 
If  the  Defendants  live  in  Town,  or  within  twenty  miles,  they 
must  be  served  ten  days  at  least  before  the  time  mentioned  in 
the  Writ  to  hear  Judgment,  except  it  be  in  the  Vacation  be* 
tween  Easter  and  Trinity  Terms,  in  which  case,  eight  days  are 
sufficient.  If  the  Defendants  reside  above  twenty  miles  from 
London,  the  Service  must  be  fourteen  days  before  the  time  to 
hear  Judgment,  except  in  the  before*mentioned  Vacation,  and 
then  ten  days  only  (d). 

If  the  Defendant  dies  after  the  Service  of  the  Subpoena  to 
hear  Judgment,  it  has  been  matter  of  doubt  whether  upon  a 
Bill  of  Revivor  a  new  Subpoena  to  hear  Judgment  is  necessary 
{e) ;  the  Court  inclined  to  think  it  was  not* 

45 1  *]  *  When  a  Plaiutiffseeks  relief  not  merely  agtinat  a  Hus- 
band, seised  or  entitled  in  right  of  his  Wife,  but  against  the  se- 
parate  Estate  of  the  Wife,  she  must  be  served  with  a  Subpoena 
to  hear  Judgment  (/)• 

Where  an  In&nt  is  Defendant,  the  Service  of  the  Subpoena  to 
hear  Judgment  must  be  on  the  Guardian,  and  not  on  the  In- 
fant {g). 

If  the  Clerk  in  Court  of  the  Defendant  cannot  be  found,  the 
Court,  on  a  Motion  for  that  purpose,  will  permit  the  Subpoena 
to  hear  Judgment  to  be  served  on  the  Person  who  acted  as  So- 
licitor for  one  of  the  Defendants  ;  serving  also,  a  Copy  of  the 
Order,  with  some  Person  in  the  House  which  was  the  Defend- 
ant's last  place  of  abode  (A)  ;  and  substitution  of  the  Service  of 
the  Subpoena  to  hear  Judement  has  been  allowed,  on  an  Affida- 
vit that  the  Defendant  had  absconded  (t). 

If  the  Plaintiff  sets  down  a  Cause,  and  does  not  serve  the  De- 
fendant with  a  Subpoena  to  hear  Judgment,  but  he  attends,  and 
the  Plaintiff  does  not  proceed  in  having  the  Cause  heard,  the 
same  is  struck  out  of  the  Paper,  and  no  Costs  are  given  on  eittier 
side ;  but  if  the  Plaintiff  serves  the  Defendant  with  a  Subpoena 

(b)  Hoyle  v.  Livesey,  1  Meriv.  381 .       {r)  Taylor  v.  Atwaod,  S  P.  Wms. 

(c)  Hart  V.  Ashtoa,  1  Madd.  Rep.    643. 

lA.  (h)  ADon«  1  Ves.  93. 

id]  1  Tarn,  ft  Vod.  94.  (t)  Adoq.  befiiM  Vioa  CbsncsUor 

(el  B?ne  v.  Pdttar,  5  Ve«.  305.  Flnmer,  16  Jan.  1816,  MS. 
(/)  Jones  T,  Harris, «  Ves.  486. 
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to  hear  Judgment,  and  the  Defendant  makes  and  files  an  Affida- 
vit of  Bach  Service,  and  the  Cause  is  in  the  Paper,  and  the  Plain- 
tifiPs  Counsel  does  not  open  the  Bill,  in  such  case,  upon  read- 
ing the  Defendant's*  Affidavit  of  the  Service,  the  Court  [*452 
will  dismiss  the  PlaiotifTs  Bill,  with  Costs,  to  be  taxed  (t)« 

So,  if  the  Cause  is  set  down  at  the  Defendant's  instance,  and 
the  Plaintiff  does  not  appear,  the  Defendant  cannot  take  ad- 
vantage of  his  absence,  unless  he  has  served  a  Subpoena,  to 
bear  Judgment  on  the  Plaintiff;  but  if  it  be  served,  and  an 
Affidavit  of  such  Service  is  shown,  the  Bill  will  be  dismissed 
with  costs  {k)»  Where  a  Defendant  does  not  appear  at  the 
hearing  of  the  Cause,  and  on  the  usual  Affidavit  a  Decree  nisi 
is  obtained,  and  it  is  afterwards  moved  to  set  down  the  Cause 
again,  the  Court  will  direct  a  particular  day  on  which  it  is  to  be 
beard  (/)• 

Where  a  Plaintiff  had  undertaken  to  speed  his  Cause,  and 
obtained  an  Order  to  withdraw  his  Replication,  and  set  down 
the  Cause  upon  the  Bill  and  Answer,  but  did  not  serve  a  Sub- 
poena to  her  Judgment,  or  appear  when  the  Cause  was  called 
on,  it  was  held,  that  the  undertaking  of  the  Plaintiff  was 
equivalent  to  serving  the  Subpoena  to  her  Judgment,  and  that 
the  Defendant  was  entitled  to  have  the  Bill  dismissed  with 
Costs  (m). 

Decree, 

• 

A  DscREE  cannot  be  made  upon  an  interlocutory  Order,  un- 
less with  Consent  (n). 

A  Decree  may  be  made  between  Co-Defendants,  when  it  is 
grounded  on  Evidence  between  Plaintiffs  *and  Defend-  [*453 
ants  (o) ;  the  Defendant  chargeable  has  a  right  to  insist  that  he 
shall  not  be  liable  to  be  made  a  Defendant  in  another  Suit  for 
the  same  matter  that  may  be  then  decided  between  him  and  his 
Go-Defendant.  And  the  Co- Defendant  may  insist  that  he  shall 
not  be  obliged  to  institute  another  Suit  for  a  matter  that  mav  be 
then  adjusted  between  theDefendants ;  and  if  a  Court  of  Equi- 
ty  r^sed  so  decree,  it  would  be  a  good  cause  of  Appeal  by 
either  Defendant  (p). 

Immediately,  or  some  time  after  the  hearing  of  the  Cause, 
the  Decree  or  Order  of  the  Court  is  made  upon  the  matters  in 
qoestion,  and  Minutes  of  it  are  taken  down  by  the  Register. 
The  Minutes  are  afterwards  fully  drawn  out  by  the  Register. 


<t)  Har.  Ch.  Pract  Newl.  Edit  p.       (n)  Allan  v.  Bower,  3  Bro.  C.  C\ 

i)  Ibid.  (oj  Per  Lord  Redesdale,  in  Cham- 

^  1lsivra,Tiiieof  Aospachv.  Noel,    ley  ▼.  Lord  Dao8uiy,4D  Dom.  Proc. 
Id.  Hep.  313.  1 8cb.  ft  Lefr.  710.  App. 

(mO  Bogers  v.  Gore,  17  Ves.  Idft         (p)  Per  Lord  EldoD,  ibid.  p.  718. 
Vot.  11.  36 
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If  any  mistakes  appear,  and  the  Register  cannot  consistent!/ 
with  his  duty  make  the  alteration  required,  an  application,  bjr 
Motion  or  retition,  ma?  be  made  to  the  Court,  to  rectify  the 
MmUes  (q).  The  Decree  is  afterwards  passed  and  entered. 
Bj  an  Order,  all  Decrees  and  Dismissions  of  Bills  on  a  Hearing 
must  be  drawn  up,  signed,  and  enrolled  before  the  first  da/  of 
the  next  Michaelmas  or  Easter  Term  after  the  same  is  pronoun- 
ced, unless  leave  of  the  Court  be  obtained,  as  it  may,  by  Mo* 
tion  or  Petition,  as  of  course,  to  enter  the  Decree,  uncpro 
tunc  (r). 

454*]  In  the  Court  o( Exchequer,  the  Plaintiffis  allowed  *one 
entire  Term,  and  the  Vacation  after  such  term,  for  preparing  his 
Decree ;  and  if  it  is  not  then  prepared,  the  Defendant  is  at  lib- 
crty  to  move  in  the  next  Term  to  have  it  Drawn  up  (s). 

A  Decree  drawn  up,  passed  and  entered,  cannot  on  further 
Directions,  or  by  Petition  (^),  or  by  another  Bill  (u),  or  in  any 
way,  be  reversed,  altered,  or  explained,  except  on  a  Rehearing  ; 
and  if  the  Decree  is  signed  and  enrolled  a  Bill  of  Review  is  ne- 
cessary (x) ;  and  where  a  decree  by  default  has  been  made  ab- 
solute, the  proper  course  to  set  it  aside  is  not  by  a  Motion  to 
discharge  the  Order  made  for  making  absolute  the  Decree,  but 
to  present  a  Petition  for  a  Rehearing  (y). 

ft  never  was  usual,  and  it  is  now  very  uncommon,  to  express 
in  the  Decree  the  reasons  upon  which  it  is  founded  {z).  In  ex- 
traordinary cases  it  is  sometimes  done.  / 

Where  there  is  Evidence  adduced  in  the  Cause  it  is  not 
enough  that  the  Decree  says,  *'  on  reading  the  Proofs''  it  is  de- 
creed, &c. ;  but  it  should  be,  "  on  reading  the  Proofs  it  appear- 
ed thus  and  thus,  and  therefore  decreed"  (a). 

The  Decree  is  either /n/er/oci//ory  or  PinaL 

455*]  Where  references  to  the  Master  are  necessary  to  ^as- 
certain  facts,  upon  which  the  Decree  must  be  founded,  as  in  ca- 
ses of  Account,  or  on  questions  of  Title  (fr),  the  Decree  is  al- 
ways interlocutory.  It  is  so,  also,  where  the  Court  thinks  pro- 
per to  direct  an  Issue,  or*a  Case  upon  which  we  shall  presently 
observe ;  a  final  Decree  being  afterwards  made. 

No  Person  but  Parties  m  the  Cause  can  be  affected  by  the 
Decree  ;  and  where  the  Decree  is  against  the  Principal,  the 
Plaintiff  must  proceed  at  Law  to  recover  the  Possession,  if  he 

• 

(9^  As  to  this  Motion,  see  post.  hearing,  18  Ves.    3(9,    where  the 

(r)  Smith  v.  Clay,  3  Bro.  C.  C.  642,    ground  upon  which  the  application  to 
643,  Newl.  Har.  322.  discharge  the  Order  to  making  the 

(«)  Calvert  v.  Dignam,  4  Price,  Decree  absolnte  is  not  correctly  sta- 
133.  ted.    See  3  Meriv.  699,  in  note. 

(0  Taylor  v.  Popham,  16  Ves.  76.         (z)  Ex  parte  the  Earl  of  Uchester, 

(tt)  Earl  of  Darlington  v.  Falte-    7  Yes.  373. 
nev,  3  Ves.  386.  (a)  Broad  v.  Broad,  2  Chan.  Cas. 

(x\  Ihid.  and  1  Ves.  93,  there  cited.    1 61  ;  and  see  Bonham  v.  Newcombe, 

(y]  Attorney-General  v.  Brooke,  3    ibid.  p.  159.  Sed  owe. 
^env.  698.  S.  C.  afterwards  on  Re-       (b)  See  6  Ves.  3^. 
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has  not  made  all  the  Persons  deriving  an  Interest  in  the  Lands, 
Parties  to  the  Suit,  unless  the  Tnterest  was  acquired  pending  the 
Cause  (c). 

Upon  a  Decree,  taken  by  default  of  the  Defendant  at  the 
Hearing,  the  Evidence  is  not  entered  as  read  {d). 

Where  subsequent  Interest  is  directed  to  be  computed,  it  is 
the  course,  in  tne  case  of  a  Mortgage^  to  compute  Interest  on 
the  Principal  and  Interest  reported  due  (e),  but  in  cases  of  Bonds 
or  Lejgacies^io  compute  it  on  the  Principal  only  (/)• 

A  Trustee  not  appearing  at  the  hearing  of  the  Cause,  a  De- 
cree was  made  against  him,  with  liberty  to  show  Cause  against 
it.  Under  this  Order  he  set  down  the  Cause  again,  and  prayed 
his  Costs,  which  were  given  him  on  paying  the  Costs  of  the  day 
on  the  former  Hearing  {g). 

*Wben  a  day  is  thus  given  to  show  Cause,  and  the  De-  [*456 
fendant  sets  down  the  Cause,  it  will,  on  Motion,  be  put  at  the 
head  of  the  Paper  of  Causes  (&)• 

Formerly,  in  Decrees  to  account  before  a  Master,  there  was 
a  clause  in  them,  that  if  there  should  be  any  special  Matter  in 
takingthe  Account,  the  Master  might  state  it  specially,  but  De- 
crees are  now  drawn  up  without  this  clause,  and  a  Master  may 
atate  special  Matter  notwithstanding  (t)* 

Generally,  no  Interest  can  be  allowed  where  it  is  not  ordered 
or  reserved  by  the  Decree.  After  a  direction  of  a  Trial  at  Law, 
a  reservation  of  general  directions  will  be  taken  to  include 
Costs,  Interest,  and  every  thing  ;  but  in  the  common  case  of  re- 
ference to  a  Master,  it  is  taken  to  be  otherwise  ;  and  the  reason 
appears  to  be,  that  the  question  of  Interest  should  be  pointed 
out  to  the  Master,  that  he  may  have  notice,  and  attention  to  that 
matter  so  reserved,  that  his  Report  may  be  adapted  to  it  {k)  ; 
but  there  is,  it  seems,  a  discretionary  power  in  the  Court  to  al- 
low Interest  upon  special  circumstances,  as  where  the  demand 
in  its  nature  carries  Interest,  as  a  Bond,  &c»  or  where  it  appears 
that  the  Administrator  has  made  Interest  of  his  Intestate's  Ef- 
fects whilst  the  Suit  has  been  depending  (/)• 

The  Decree  in  roost  cases  reserves  all  further  directions  till 
after  the  Master's  Report,  and  by  such  reservation  the  Court 
can  give  any  subsequent  relief  incidental  to  the  Plaintiff's  Case 
(m). 

♦Where  the  Court  have,  at  the  heariog  of  the  Cause,  [*457 
reserved  any  of  the  matters  in  question  between  the  Parties  till 

{c)  DoDoe  V.  Fanrel,  1    Ball  &  (A)  Mai^ravineof  Anspach^v.No- 

Beatty,  p.  IM.  el,  I  Madd.  Rep.  313. 

(d)  Stubbs  V. ,  10  Yes.  30.  (i)  Anon.  2  Atk.  621. 

(ej  Batler  v.    Daocombe,  1    P.  (ib)  See  Champ  v.  Mood,  t  Ves. 

Wma.  453.  Bacon   v.  Clerk,  ibid.  470. 

480.  Brown  v.  Barkham,  ibid*  652.  (I)  Rvvea  v.  Coleman,  2  Atk.  44().. 

if)  Perkyns  v.  Bayntoo,  I  Bro.  C.  (m)  Dormer  v.  Fort^scVie,  2  Atkl 

C.SU.  2^4. 

Ig)  Noirrisv.Norris,  1  Coir,  1^,^ 
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after  the  Master  has  made  bU  Report,  the  Court  will  not  deter* 
mine  tbo§e  matters  in  a  summary  way  upon  Motion,  (unless, 
where  the  Motion  is  for  a  Receiver,)  but  the  Plaintiff  must  set  it 
down  in  the  ordinary  way  upon  the  Equity  reseVved  {n). 

If  a  Vendee  files  a  Bill  for  a  specific  .performance,  the  Court 
will,  by  its  Decree,  refer  it  to  the  Master  to  sppointashort  day 
for  the  Payment  of  the  Money,  and  to  compute  Interest  till  that 
time ;  and  if  upon  a  tender  of  a  sufficient  Conveyance,  the 
Principal  Money  and  Interest  should  not  then  be  paid,  the 
Plaintiff ^s  Bill  to  be  dismissed  {quoad  hoc)  with  Costs  (o). 

It  is  the  constant  practice  of  the  Court  in  Decrees  against  a 
Mortgagee  upon  a  Bill  for  Redemption,  or  against  an  Executor 
to  account,  to  direct  it  without  future  words^  viz*  to  account  for 
what  they  have  or  might  have  received,  if  it  had  not  been  for 
their  own  default  ;  and  yet  if  the  Person  decreed  to  account  re- 
ceive any  thing  subsequent  to  the  Decree,  it  is  inquirable  of  be- 
fore the  Master,  and  the  Defendants  in  each  case  must  bring 
such  Sums  so  received  to  account  (/>)•  On  a  Decree  to  ac- 
count against  a  Trustee  or  Executor,  tlie  words  are,  "  what 
they  have  received,  or  what  witiiout  wilful  default  might  bare 
been  received,^^  as  in  a  Decree  a^inst  a  Mortgagee  (9)* 

458*]  ItisaRule,  thatif  the  Plaintiff  is  entitled  to  ^Relief 
against  both  Defendants,  and  one  ought  to  indemnify  the  other 
Defendant,  who  is  decreed  to  pay  to  the  Plaintiff,  the  Court  will 
give  liberty  to  that  Defendant  to  prosecute  the  Decree  against 
the  other.  As  where  a  Surety  pays  Money,  the  Principal  must 
indemnify  the  Surety,  and  the  Court  will  make  a  Decree  over 

In  the  case  of  an  Executor  committing  a  Dtvattavit,  and  a 
Decree  for  Payment  of  the  Amount,  the  Debt  is  considered  as 
due  from  the  time  of  the  Devastavit,  and  not  from  the  date  of 
the  Decree  ;  and  therefore,  where  a  Peison  was  committed  un- 
der an  Attachment  for  breach  of  a  Writ  of  Execution  of  a  De- 
cree for  Payment  of  Money  on  account  of  a  Devastavit^  it  was 
held  that  as  he  had,  between  the  time  of  the  Devaetavii  and  the 
date  of  the  Decree,  taken  the  benefitof  the  Insolvent  Debtors 
Act,  and  had  been  ordered  to  h€  discharged  by  the  Court  of 
Quarter  Sessions,  he  might  be  brought  up  on  a  Habeas  Carpus 
before  the  Chancellor,  and  discharged  (f)* 

The  cases  fvhere  a  Bill  is  retomeS that  there  may  be  a  Trial  at 
Law,  are  where  it  is  necessary  to  establish  the  right  at  Law  id 
order  to  found  the  equitable  relief  (<)• 

It  is  not  a  necessary  consequence  that  the  Court  will  not  al« 


(n)  Cooke  v.  Gwyn,  3  Atk.  690.  (r)  Walder  v.  Preswick,  t  Vea. 

(01  Lowtber  v .  Andover,  1  Bro.  C.    6t2. 
C.  398.  (ff)  Whddale  v.  Wheldale,  16V^. 

37o. 


»8S. 


p)  Adoq.  Bis. 
BoUtrode  v.  Bradley,  3  Atk.       (t)  Wation  v.  Low,  6  Vea.  151. 
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timately  determine  agaiDSt  the  Plaintiffd  in  Eqoity,  because  the 
Bill  haa  been  retained.  The  Bill,  it  seems,  maj  afterwards  be 
dismissed  (ti). 

*After  a  Decree  directing  Inquiries,  the  Parties  may  by  [^459 
consent  obtain  an  order  to  dismiss  the  Bill  with  Costs,  as  such 
an  Order  could  be  made  upon  further  directions  {x). 

After  a  Decree  a  Bill  cannot  be  dismissed,  except  upon  a  Re* 
hearing  or  Appeal ;  but  if  Partjes  are  desirous  of  an  arrange- 
ment for  the  disposing  of  the  Fund  in  Court,  that  may  be  ac- 
complished by  consent  on  further  directions  (y). 

in  a  Case  where  the  original  Decree  was  lost,  but  had  been 
acted  upon  by  Reports,  and  recited  in  an  Order  on  further  di- 
rections, it  was,  on  Motion,  ordered  to  be  drawn  up  from  an 
Office-copy,  and  entered  nunc  pro  tunc  (2). 

If  the  Defendant  has  appeared  to  the  Suit,  and  is  afterwards 
10  Contempt,  a  Decree,  it  seems,  may  be  taken  pro  confeaao^ 
and  the  Plaintiff  in  such  case  takes  ^'  such  Decree  aa  he  can 
abide  by,'^  and  himself  draws  up  the  Decree ;  but  if  the  De- 
fendant Aat  not  appeared^  then,  in  pursuance  of  ihe  Statute  (a), 
the  Court  hears  the  Pleadings,  and  itself  pronounces  the  De- 
cree, and  does  not  permit  the  Party  to  draw  up  his  own  De- 
cree {b)» 

Where  a  Defendant  for  want  of  putting  in  his  Answer,  has 
stood  out  the  whole  Process  of  Contempt  to  a  Sequestration, 
and  the  Bill  taken  pro  confesso^  on  a  Decree  against  him  ad 
computanduniy  the  Conrt  will  not  discharge  the  Sequestration  on 
paying  the  ^Costs  of  the  Contempt  only,  but  will  keep  it  [*4G0 
on  foot  as  a  Security  to  the  Plaintiff  for  the  Defendant's  appear- 
ing before  the  Master  to  take  the  Account  (c)« 

Where  a  Bill  is  amended  after  an  Answer,  if  the  amended 
Bill  is  not  answered  (<2),  or  is  insufficiently  answered  (e),  the 
Plaintiff  18  entitled  to  a  Decree,  that  the  Bill  bo  taken  pro  con* 
fezto^  generally. 

The  Interests  of  Infants  is  so  far  regarded  that  no  Decree 
can  be  made  against  an  Infant  without  having  a  day  eiven  to 
show  cause  after  he  comes  of  age ;  and  he  is  served  with  a 
Subpoena  to  show  cause  within  six  months  after  coming  of  Age 
why  the  Decree  should  not  be  made  absolute  ;  and  it  is  made 
absolute  without  entering  an  appearance  if  he  does  not  appear 
(/)•    Where  there  is  a  Decree  nui  Catisa  against  an  Infant, 

(tt)See  Harmood  y.  Oglander,  6  565.    See  on^tbis  subject  Carewv. 

Tai.  2t6,  and  Cartit  ▼.  Curtis,  2  Jobnstone,  2  Sch.  &  Lefr.  300. 

BvD.  C.  C.  699 ;  bat  see  Duke  of  (c)  Maynard  y.   Pomfret,  3  Atk. 

Lieedt  r.  Lord  Radnor,  ibid .  p.  5 1 9.  468. 

s)  AnooymouB,  11  Ves.  169.  (d)Topliii  v.  Stuart,  4  Ves.  619. 

LuUey  v.  Uofg,  1 1  Ves.  602.  (e)  Tamer  v.  Turner,  cit.  4  Ves. 

Doniie  V.  Lewis,  11  Ves.  601.  519,  in  note. 

6  Geo.  2,  c.  25.  (/)  Wharam  ▼.  Brooffhten,  t  Ves. 

Qmryy.  8lieridaB,8Ve8.  192;  UO.    Savage  ▼.  Carrol,  1   Ball  k 

smd  Me  Offlyie  t.  Heanie,  13  Ves.  Beatty,  65 1 . 


460  EQUITY  JURISDICTION. 

be  may,  upon  coming  of  Age,  and  before  the  Decree  ii  made 
absolute,  put  in  another  Answer  (the  Answer  of  his  Guardian 
not  being  oinding  upon  him)  {g)j  make  a  Defence,  and  examine 
Witnesses  anew  (A).  But  if  an  Infant  conceives  himself  ag- 
grieved bj  a  Decree,  he  is  not  under  a  necessity  to  stay  till  he 
comes  of  Age  before  he  seeks  redress,  but  may  apply  for  that 
purpose  as  soon  as  he  thinks  fit ;  neither  is  he  bound  to  proceed 
by  way  of  Rehearing,  or  Bill  of  Review,  but  may  impeach  the 
former  Decree  by  an  original  Bill  (t). 

461*]  *  An  hfarU  Plaintiff  is,  it  seems,  (unless  under  extra- 
ordinary  circumstances)  (A:),  as  much  bound,  and  as  little  privi- 
leged, as  one  of  full  Age  (/) ;  but  the  Court  will  take  care  that 
the  Infant  does  not  make  any  injurious  submission  by  his  Bill, 
and  will,  if  necessary,  when  the  Cause  is  brought  on,  allow  him 
to  amend  his  Bill,  on  paying  the  Costs  of  the  Day  (m).  There 
are,  however,  Cases  in  which  an  infant  has  been  allowed  to 
show  cause  when  he  came  of  Age  against  a  Decree  in  his  owa 
Cause  respecting  real  Estate  (n) ;  but  was  held  to  be  bound 
bj  a  Decree  in  a  Cause  regarding  Personal  Estate  where  he 
was  Plaintiff,  as  much  as  a  Person  of  full  Age ;  since  it  would 
be  most  mischievous  with  regard  to  personal  Estate,  if  an  In- 
fant, after  being  of  Age,  was  allowed  by  a  new  Bill  to  dispute 
any  thing  done  during  his  Minority,  as  to  Mantenance^  Eauca- 
tian  (o),  4^c. 

Where  Lands  are  devised  to  Trustees,  to  be  sold  for  Payment 
of  Debts,  and  the  Heir  at  Law  is  an  Infant,  he  has  no  day  given 
him  to  thaw  cause  on  his  coming  of  Age,  for  nothing  descends  to 
the  Heir  {p) ;  but  it  is  otherwise  where  there  is  no  Devise  of 
Lands  expressly  to  ^my  particular  Person  (q). 

462*]  Lord  Keeper  North  appears  to  have  held,  that  a  *Debt 
by  Decree,  should  be  paid  after  a  Judgment,  but  before  Debts 
by  Bond  (r) ;  and  there  was,  for  a  considerable  time,  a  struggle  in 
this  Court,  before  it  was  decided  that  its  Decrees  were  equal  to 
Judgments  at  Law ;  but  that  was  determined  in  Nanneu  v. 
JUbWtn,  14  Car.  %  (1  Chan.  Cas.  ^7,)  and  afterwards  by  Lord 
Jefferies  (9),   and   was  completely  settled  about  the  time   of 


(rJFoantainey.  Caineand  JefiB,  1  (n)  Lady  Effinghani  v.  Sir  John 

P.  Wins.  503.  Napier,  2  P.  Wms.  401,  roeDtionedS 

(A)  Napier  r.  Lady  Effiag^bain,  2  Atk.  627. 

P.  Wins.  401 .  {0}  Gregory  ▼.  Molesworth,  3  Atk. 

(%)  Kohmond  y.  Tavleur,    1  P.  626. 

Wins.  734«  Carew  v.  Johnstone,  2  (p)  Cook  ▼.  Parsons,  2  Vem.  429. 

Sch.  &  Lefr.  292.  S.  C.  Pre.  in  Ch   184;  but  seenote 

{Jc)  See  Bennet  v.  Lee,  2  Atk.  530.  2,  to  Report  in  Vern. 

U)  Lord  Brook  ▼.  Lord  Hertford,  (9]  Blatch  ▼.  Wilder,  1  Atk.  421  ; 

2r.  Wms.  519.  Gregory  y.  Moles-  and  see  Uyedale  y.  Uyedale,  3  Atk. 

irortb,  3  Atk.  626.     Windham   y.  213  ;  and  see  Booth  y.  Rich^  1  Vern. 

Windham,  2  Freem.  127.  295. 

(m)8erler.  Bt.  Eloy,  2  P.  Wms.  (r]  Hardmg  y.  Edge,  1  Vera.  143. 

387.  («)  Searie  y.  Lane,  2  Vern.  89. 
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Morrice  v.  The  Bank  of  England  (t).  It  is,  bowereri  only 
equal  to  a  Jadgmeot  at  Law,  so  far  as  it  concerns  iheoertanat 
Estate  of  the  Partj  against  whom  a  Decree  is  made ;  lor  a  De« 
cree  does  nbt,  like  a  Judgment,  afiect  the  real  Estate  (u),  unless 
in  the  course  of  Administration  (x).  If,  therefore,  there  be  a 
Decree  for  a  Debt,  and  the  Defendant  dies,  leaving  no  personal 
Estate,  but  a  considerable  real  Estate  in  Fee,  the  latter  would 
Bot  be  affected  by  the  Decree  in  the  hands  of  the  Heir,  as 
it  would  in  the  Case  of  a  Judgment  {y) ;  unless  where  it  falls 
within  the  Provisions  of  the  late  Act  (47  Geo.  3,  sess.  3,  c.  74). 
But  though  a  "^Decree,  unlike  a  Judgment  at  Law,  does  [*463 
not  affect  the  real  Estate,  yet  it  has,  in  other  respects,  a  superi* 
ority*  For,  upon  a  sequestration^  by  which  Courts  of  Equity 
enforce  their  Decrees,  the  Goods  of  the  Party  may  be  seques- 
tered, although  the  Party  is  in  custody  upon  an  Attachment 
for  a  Contempt  in  not  performing  the  Decree ;  whereas,  at 
Law,  if  a  captor  ad  satisfaciendum  is  executed,  no  Jieri/aciasc^n 
issue  (z).  There  are,  however,  Cases  where  even  Decrees 
have  been  held  to  bind  Land,  as  where  a  Decree  is  to  hold 
and  enjojf  over ;  the  Interest  under  such  D  ecree  being  taken 
to  be  similar  to  an  Estate  by  Elegit  (a).  A  mere  Decree  for 
an  Account  of  the  Demand  of  the  Plaintiff,  and  of  the  penonal 
Estate  come  to  the  hands  of  the  Defendant,  with  a  direction  for 
payment  out  of  the  result  of  that  account,  is  not  a  Decree  to 
prevent  the  Executor's  confessing,  or  paying,  a  Judgment  {b). 
There  must  be  a  Report  and  a  final  Decree  to  make  it  equal  to  a 
Judgment  (c). 

If  an  Executor  pays  under  a  Decree,  and  afterwards  a  Cred- 
itor upon  a  Judgment  subsequent  to  the  Decree,  sues  at  Law, 
the  Court  will  enjoin  him  {d)» 

It  is  an  established  rule  not  to  set  aside  a  Decree,  merely  be- 


U\  For.  218,  and  S.  C.  on  Appeal  could  Uiey  be  attached  or  seized  by 

in  Hoiiae  of  Lords,  4  Bro.  P.  C.  287,  the  Decree ;  and  discharge  the  Ar- 

a  Case,  Lord  Eldon  obsenres,  *^  re-  rest  and  Seiznre ;  and  the  Court  or- 

inarkably  weU  reported.'*     In  this  deredits  Jndpnent  to  be  pot  into 

Case  the  Decree  was  fr^ors  the  Judg^-  Latin,  and  exemphfied    under    the 

ment ;  that  appears  by  the  Case  in  the  Great  Seal  of  England." 

Hoose  of  Lords  though  not  in  For-  far]  1  Yes.  497. 

Tester.     See  on  this  subject  3  P.  \y)  Bligh  ▼.  Earl  Damley  2  P* 

Wms.  401,  in  note  F.  and  Perry  r  Wms.    621.      Sled   vm/.    Connor  ▼. 

Philips,  10  Ves.  37,  and  Gray  ?.  Cbis-  Browne.  I  Ridgnr.  P.  C.  139. 

wen,  9  Ves.  125.  (x)  Morris  7.  Bank  of  England, 

(ti)  2  P.  Wms.  621.  In  the  Case  of  For.  222. 

Howard  ▼.  Suffolk,  Chan.  Rep.  192,  (a)  Ibid. 

the  Court  decUred   "  that  by  the  fb)  For.  217.  Smith  Y.  Hoskins,  2 

Ijaws,  Rights,  and  Course  of  Justice  Atk.  386. 

in  England,  aDecree,notwithstanding  (c)Ibid.  Perry  y.  Philips,  10  Yes. 

any  Contempt  thereof,  doth  not  charge  4 1 . 

Of  bind  (the   Parties)   Goods    and  {d)  Morris  ▼.  Bank  of  Englandi 

Moveables,  but  his  Person  only ;  nor  For.  218. 
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caose  obtained  by  tbe  content  of  Counsel  oo  both  Bidei.  If  col- 
lusion could  be  proved  it  would  be  different  (e), 

464^]  *  When  the  Chancellor  himself  first  makes  a  Decree, 

it  is  properly  tbe  Declaration  of  his  judgment,  and  is  not  a  per* 

feet  and  complete  Decree  before  the  EnrolmetU  ;  for  till  that 

^tirtie  he  may  re-hear^  cdtet^  cfiange^  or  reverse  it ;  it  is  not  his 

final  absolute  Judgment  until  enrolled  {/)* 

Enrolment f  is  the  ingrossingof  the  Decree  on  Parchment,  and 
leaving  it  with  the  proper  Officer.  The  signing  and  enrolling 
of  Decrees  with  expedition  is  not  encouraged,  because,  if  there 
is  a  small  mistake  in  the  Decree  it  occasions  the  expense  of  an 
Appeal  to  the  Lords,  or  a  Bill  of  Review.  This  applies  partic- 
ularly  in  cases  of  Account ;  for  often,  in  the  course  of  the  Ac- 
count, some  particular  direction,  necessary  to  do  justice,  has 
been  found  out,  which  could  not  appear  before,  upon  which  li- 
berty has  been  granted  to  re-hear,  which,  if  the  Decree  was 
signed  and  enrolled,  could  not  be  done  (g).  Decrees  to  Account, 
therefore,. are  seldom  signed  and  enrolled  (A).  The  inconven- 
ience of  the  quick  signing  of  Decrees  is  the  reason  of  giving  li- 
berty to  the  Party  to  enter  a  Caveat^  without  giving  any  reason 
for  it,  which  will  prevent  the  enrolling  for  a  month  (»),  or  twenty* 
eight  days  from  the  time  of  presenting  the  Decree  to  the  Lord 
Chancellor  to  be  enrolled,  and  Notice  given  by  the  Lord  Chan* 
cellor's  Secretary  to  the  Clerk  on  the  other  side  (k). 

465*]  A  Decree  may  be  enrolled  by  the  Plaintiff  or  *Defend- 
ant  (/),  and  after  an  Abatement  (m) ;  the  death  of  a  Party,  for 
instance  (n). 

A  Decree  may  be  enrolled  without  special  Order,  though 
more  than  a  year  has  elapsed  since  it  was  pronounced  (o). 
Motions  have  been  allowed  to  amend  the  Enrolment  (p). 

After  the  Decree  has  been  enrolled,  applications  have  in 
some  instances  been  made  to  vacate  the  Enrolment.  In  a  Case 
before  Lord  Hardwicke,  after  noticing  some  Precedents  relating 
to  this  subject,  he  thus  expresses  himself:  "  Both  these  Prece- 
dents, therefore,  prpve  it  to  be  discretionary  in  the  Court  (I  do 
not  mean  arbitrarily)  to  exercise  this  power  if  they  think  fit'^ 
(q) ;  and  if  tbe  Enrolment  was  gained  by  surprise  or  irregulari- 
ty it  will  be  opened  (r). 


(t)  Harrison  v.  Roidb^,  S  Ves.  {m)  Dachess  of  Backs  v.  SheiSeld 

488.  Smith  r.  Tamer,  1  Vera.  274.  AmbL  586. 

(f)  Leg9l  Jad.  &c.  p.  248.  (n)  Anon.  2  Ch.  Cab.  227.  Neb. 

ffi-)  Anon.  I  Ves.  326.  169. 

Ui)  ataanton  v.  Oldham,  2  Atk.  (o)  Tisdall  v.  Lady  Charierille,  2 


CD. 


383.  ,  Sch.  &  Lefr.  392. 

(t)  1  Ves.  326.  ^  (p)  Eyles  v.  Ward,  Mos.  255.  S.  C. 

(k)  Baroet   r.    Theobald,   1   P.  1  Dick.  p.  58;    and  see  Tow  r. 

Wms.  609.  Townshend,  ib.  59. 

(I)  Gart3ide  v.  Isherwood,  2  Dick.  *  (g)  I  Ves.  207.    Kemp  ▼.  S^[uire. 


612.  [r]  Anon.  1  Vem.  13^. 


?! 
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Where  error  appears  in  the  bodj  of  the  Decree,  the  Court 
will  open  the  Decree  {s) ;  and  if  the  Enrolment  was  gained  by 
aurpriBe,  or  irregularity,  it  will  be  opened  (/)• 

Accordingly,  whentlie  Defendant  was  in  a  bad  state  ofMind^ 
and  the  Merits  of  the  case  had  not  been  entered  into,  the  House 
of  Lords  ordered  the  Enrolment  to  be  set  aside,  and  that  the 
Decree  should  be  opened,  and  an  opportunity  given  to  bring  on 
the  Cause  in  a  proper  manner  (u). 

*So,  where  owing  to  the  Negligence  of  the  Solicitor  the  [*466 
Bill  had  been  dismissed,  the  Court  opened  the  Enrolment  (a;). 

In  a  subsequent  Case  {y)  Lord  Loughbor&ugh  refused  to  open 
the  Enrolment,  though  it  seems  the  Bill  was  dismissed  owing 
te  the  negligence  of  the  Solicitor ;  but  when  the  Cause  came  on 
again  upon  a  fresh  Bill,  Lord  Eldon  appears  to  have  doubted 
whether  the  Decision  in  that  respect  was  correct  (z). 

A  Motioo  to  open  the  Enrolment  of  a  Decree,  and  stay  pro* 
ceedings  under  it,  to  give  an  opportunity  of  Appeal,  will  not  be 
granted,  if  the  Decree  has  been  made  upon  the  Merits  (a). 

When  Ihe  Decree  is  signed  and  enrolled  the  Plaintiff  is  enti- 
tled to  issue  a  Writ  o/Exfeution,  with  which  the  Defendant  is  in 
general  personally  served ;  but  Service  on  the  Clerk  in  Court 
is,  on  Motion,  sometimes  substituted  ;  as  where  the  Defendant 
conceals  himself  (6). 

It  is  not^  however,  usual  to  sue  out  a  Writ  of  Execution, 
which  is  attended  with  difficulty  and  expense,  it  being  previously 
necessary  to  enrol  the  Decree,  but  to  obtain  a  short  Order  to  do* 
what  is  directed  by  the  Decree  within  a  given  time,  which  has 
ali  the  same  ^ect,  as  an  Attachment  may  be  issued  if  the  Order 
is  not  obeyed ;  and  If  the  Defendant  is  taken  upon  the  Attach* 
ment,  it  seems  he  must  not  only  obey  the  Order,  but  pay  the 
Costs  ^occasioned  by  disobeying  the  Decree,  before  he  [*467 
can  be  liberated  (c). 

If  a  Defendant  attends  the  hearing  of  a  Cause,  and  has  No- 
tice of  the  Decree  by  being  present  when  it  is  propounded,  if 
be  does  any  act  that  is  a  contravention  of  the  same  he  is  guilty 
of  a  Contempt,  and  punishable  for  it,  notwithstanding  the  De* 
cretal  Order  is  not  drawn  up ;  otherwise,  it  would  be  extremely 
easy  to  elude  Decrees,  some  of  which  iu  their  nature  require  a 
considerable  length  of  time  before  they  can  be  completely  drawn 
op  id). 

(#)  Grice  V.  Goodwin,  Free.  Chan.  (y)  Picket  v.  Loggan,  6  Vcs.  702. 

960,1.  (xJMVet.  231. 

It)  Aoon.  1  Vein.  131.  (a)  Cbaimaii  v.  Charman,  JC  Ves. 

(a)  BeosoB  V.  Yernon,  Nor.  1745,  115. 


ia  the  House  of  Lords ;  see  I  Vez.  (b)  12  Yes.  203. 

206.            •  [ci 

ix)  Robson  y.  Cranwell,  Dec.  8th  Madd 

1731  (should  be  18th)  before  Lord  (tf)  Ship  v.  Hanrood,3  Atk.  565; 

Kld^,  quoted  1  Vez.  206,  and  reported  and  see  12  Ves.  202. 
1  Dick.  61.  Kemp  r.  Squire,  1  Vez. 
S06* 
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Where  the  Defendant  had  Notice  of  a  Becree  to  which  be 
was  no  Partj,  by  being  present  when  it  was  pronounced,  and 
paid  Money  contrary  to  the  Decree,  it  was  ordered  he  should 
pay  the  same  ^>n  (e)« 

If  a  Piaintiffobtainsa  Decree  for  Money,  and  the  PlaintiflPa 
Solicitor,  unknown  to  the  Plaintiff,  and  without  his  Order,  re- 
ceives the  Money,  the  Payment  is  good,  and  the  Solicitor  must 
pay  the  Plaintiff  (/). 

If,  after  Service  of  the  Writ  of  Execution  of  the  Decree  the 
Defendant  refuses  to  perform  it,  the  usual  Process  issues  as  in 
other  Cases  of  Contempt. 

A  Decree  was  made  to  pay  the  Plaintiff  400/.  Being  ex- 
amined on  Process  of  Contempt  for  not  paying  the  Money,  the 
Defendant  denied  Service  of  Process  upon  her ;  upon  which  a 
Commission  issued  to  Piymouik^  where  the  Plaintiff  lived,  to 
prove  the  Contempt,  and  it  was  proved  by  one  Witness*  The 
468*]  Defendant  afterwards  prayed  a  Commission  to  examine* 
touching  the  Coiftempt,  alleging  that  she  was  never  served,  but 
was  sick  in  bed  at  the  time  when  the  Service  was  pretended  to 
be  made ;  and  that  her  Sister  goin^to  the  door  when  he  that 
served  the  Process  knocked,  he  served  her  instead  of  the  De- 
fendant, and  the  Chancellor  granted  the  Motion  (A). 

If  the  Party  goes  to  Prison  in  respect  of  his  Contempt,  and 
continues  a  considerable  time  in  Custody,  the  Plaintiff  may 
cause  him  to  be  brought  back  into  Court  by  an  Habmt  Ofrput^ 
and  admonished  ;  and  if  he  still  persists  in  his  contumacy,  the 
Court  may  set  a  Fine  upon  him,  and  award  Process  out  of 
the  Petty-bag  to  the  Sheriff,  where  his  Estate  lies,  to  levy  and 

fay  into  the  Hanaper,  and  may  order  him  to  be  kept  a  close 
'risoner  (t)« 

If  a  Party  refuses  to  perform  a  Decree,  and  an  Attachment  is- 
sues, and  the  return  to  the  Attachment  is,  that  the  Party  is  in 
the  Custody  of  the  Warden  of  the  Fleet,  a  Motion  may  be  made 
for  a  Sequestration  (k)» 

Commissioners  on  a  Cammmitsian  of  Rebellion  have  it  in  their 
discretion  to  take  Bail  of  a  Person  for  not  performing  a  De* 
cree  (/). 

After  a  Decree  against  a  Corporation  for  a  Sum  of  Money, 
and  a  distringas  issued  out  against  them,  the  Court  refused  to 
gjive  them  any  time,  or  let  them  be  examined  on  Interrogato- 
ries ;  it  is  otherwise  where  it  is  a  distringas  on  Mesne  Pro- 
cess (m). 

{i)  Hanrey  v.  Montague,  1  Vera.  (k)  ErriogtoD  v.  Ward,  18  Ves. 

57.  314. 

(f)  Anoa.  2  Chan.  Cas.  38.  (/)  Inglet  ▼.  Vaufhan,  1  Cb.  Rep. 

[h)  Hammond  ▼.  Shelly,  S  Chao.  861.  S.  C.  1  Dick.  7. 

Cas.  100.  (m)  Harvey  v.  East  India  Compa- 

^  (*)  ^  ^^^  HW'  333,  and  4  Bro.  ny,  2  Vera.  395.  S.  C.  Pre.  Ch.  129. 
C  C.  3D,  there  cijted. 
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*If  the  Company  have  no  Goods,  it  iias  been  held  that  [*469 
the  lleaiben,  in  their  private  Persons,  are  liable  (n). 

Where  a  Decree  is  that  the  Defendant  shall  deliver  ap  an 
Estate,  a  Motion  must  be  made  that  a  Writ  of  injunction  should 
issue,  enjoining  the  I)efendant  to  deliver  up  Possession  of  the 
Estate,  according  to  the  Decree  which  was  pronounced  in  the 
Cause.  Upon  this  Order  may  be  grounded  the  Writ  of  ^«m- 
tanee  to  be  executed  by  the  Sheriff  in  case  of  disobedience. 
This  is  not  a  very  common  proceedioe,  but  it  is  the  only  mode 
of  obtaining  immediate  Possession  of  Land  when  decreed  (o). 

The  course  of  proceeding  to  be  observed  previous  to  an  ap- 
plication for  a  Writ  ofAstistance  appears  to  be,  1.  Service  of  a 
Writ  of  Exeotttion  of  the  Decree ;  2.  An  Aitachvnent  for  diso- 
bedience of  the  Decree,  founded  on  an  Affidavit.  This  Attach- 
ment  is  not  executed,  but  is  merely  the  foundation  of  the  next 
Process,  vis.  3.  An  Order  for  an  injunction  to  enjoin  the  Par- 
ty to  deliver  Possession.  4.  A  Motion  for  a  Writ  of  Assiitance 
upon  proof  of  Service  of  the  Injunction,  and  its  not  having  been 
compiled  with,  and  an  Affidavit  of  the  facts,  which  is  a  Motion 
of  course  (/>). 

The  Writ  of  Assietance  appears  to  have  been  first  employed 
in  the  Reign  of  Jame^  ttte  First  {q) ;  from  that  time,  though  in 
general  parlance,  it  is  said  that  *the  Decree  of  the  Court  [*470 
acts  only  inpenonam^  yet  if  the  Possession  of  Lands  is  decreed, 
and  the  Defendant  refuses  to  perform  the  Decree,  the  Court  di- 
rects this  Writ  to  the  Sheriff,  in  enforcement  of  its  Decree  (r)  ; 
but  the  Court  cannot  to  this  day  issue  such  a  Writ  as  to  Lands 
in  the  Plantations  ;  but  if  the  Party  is  in  England,  a  Decree  re- 
specting Lands  in  the  Plantations  may  be  enforced  by  Process 
of  Contempt,  in  personam^  and  Sequestrationj  which  is  the  pro- 
per Jurisdiction  of  the  Court  fs). 

An  Escape  Warrant  lies  by  Statute  (t)j  in  respect  of  Persons 
escaping,  who  have  been  committed  for  a  Contempt  in  not  per* 
forming  Orders  or  Decrees  made  in  Courts  of  Equity,  but  does 
not  extend,  it  seems,  to  Escapes  of  Persons  committed  for  Con- 
tempts generally  (u). 

Where  there  is  an  Equitable  demand,  and  the  Party  is  taken 
in  Execution  on  a  Decree,  the  Court  will,  notwithstanding,  is- 
sue all  its  Process  by  way  of  Sequestration  against  his  Lands 
and  Effects  ;  and  the  Body  being  detained  is  not  in  this  Court  a 
satisfaction ;  the  reason  is,  because  be  is  detained  for  the  Con- 

(n)   Dr.    Salmon  v.    Hamburgh  (9)  Pen  ▼.  Lord  Baltimore,  1  Vbb^ 

Company,  mentioned  2  Vem.  :i96.  454.  t  Cox,  101. 

ro)Hng^enin  ▼.  Baseley,  15  Yes.  (r)  Stribley  t.  Hawkie,  3  Atk. 

IBO.  275.  Roberdeaa  v.  Boos,  1  Atk.  543» 


(p)Dore  ▼.  Dore,  3  Dick.  618,    Forster  ▼.  Vaanl,  3  Atk,  587. 
&c.  8.  C.  I  Bro.  C.  C.  375,  and  1        (t)  1  Vet.  454. 
Cox,  101  ;  and  see  Stribley  r.  Haw-        (I)  5  Anne,  c.  9. 
kie.  3  Atk.  975,  S76.  (11)  Paine'i  Case,  1  P.  Wnu.  419* 

S.  C.  I  Str«|ige,  99. 
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tempt ;  but  at  Law  the  detuning  the  Bod  j  is  a  satiafaction,  and 
you  cannot  afterwards  take  his  Goods  (jt).  Bat  no  Seqnestca* 
tion  lies  till  thetimeforthereturn  of  the  Attachment  is  oat  on 
which  the  Body  was  taken  (y). 

471*]  *In  the  Court  of  £«cAafifer,  Decrees  are  in  like  man- 
ner enforced  by  Sequestration,  though  Chief  Barvn  tbU^ndBa^ 
ran  Montague  could  never  be  prevailed  upon  to  grant  it  (z). 

Sequestrations  on  mesne  Process  have  before  been  noticed  (a). 
Under  a  Sequestration  for  the  non-performance  of  a  Decree  {b), 
the  Sequestrators  may  take  Possession  of  the  real  aud  personal 
Estate  of  the  PaKy,  and  receive  the  Rents,  Issues*  and  Profits 
of  the  same,  until  he  has  fully  performed  the  Decree  (c). 

There  is  no  instance  of  an  order  to  sell,  under  a  Sequestra* 
tion,  Property  which  passes  by  Title,  and  by  delivery,  for  in 
such  Case  no  Title  can  be  made  (d) ;  but  liberty  to  make  a 
Lease  has  been  granted  (e), on  a  Sequestration  upon  Contempt 
for  not  paying  Money  into  Court.  Though  Estates  cannot  for 
this  reason  be  sold,  yet  the  Courts  direct  the  application  of  the 
Rents  and  Profits  (/)  and  the  Arrears  thereof^  and  the  Dividenda 
of  Money  (g)» 

A  Sequestration  for  non-performance'of  a  Decree  is  said  to 
fall  to  the  ground  by  the  death  of  either  the  Plaintiff  or  Defend- 
472*]  ant  (A)  ;  which  is  not  the  *case  of  a  Jtutgrnent  at  Law, 
an  Extent  upon  which  does  not  so  abate  ;  a  proof  this,  that  a  Se- 
questration is  only  a  personal  Proceas  (t).  In  one  Case,  bow- 
ever,  where  the  Suit  was  revived  after  the  Defendant's  death, 
the  Sequestration  was  discharged  as  to  the  real,  but  not  to  the 
personal,  Estate  (k). 

Ecclesiasiical  Estates  may  be  taken  upon  a  Sequatraiion  ^  but 
the  Bishop  in  such  case  allots  a  sufficient  part  of  the  Living  for 
the  service  of  the  Cure  (/)• 

If  an  Estate  be  sequestered,  a  Person  claiming  an  Interest  in 


(x)  Horn  v.  Horn,  Ambl.  79 ;  and  (e)  Harvey  v.  Harvey,  3  Ch.  Rep. 

see  Martin  v.  Kerridge,  3  P.  Wms.  49. 

240.    Ferryman  V.  Diaham,  Chan.  (/)Ibid. 

Rep.  152.  (g)  Hamlia  r.  Lee,  and  Fawcet  v. 

M  3  P.  Wms.  240.  Fotherrill,  cit  4  Vet.  747.  Axg. 

(z)  See  Guavers  V.  Fonntaine,  2  (h)  Wharam  v.  Brouffhton,  I  Vcs. 

Freem.  99.  182.    University  College  Oxford  r. 

(a]  Ante,  p.  168.  Fovcraft,  1  Vem.  166.  S.  C.  2  Ch. 

(6)  See  the  form  of  an  Order  of  Rep.  241.    Bliiph  t- Lord  DarDley,  S 

Sequestration  for  not  payings  Costs  P.  Wms.  619.     Burdett  f.  Rockley, 

according  to  an  Order,  1  Cox,  194  ;  I  Venn.  118.  and  the  great  Case  of 

and  as  to  Sequestrations  against  a  Colston  y.  Gardner,  2  Cb.  Ca.  43. 

Corporation  for  nonpayment  of  Costo  Sed  wd  contra  Hawkins  v.  Crook,  3 

decreed,  see  Lowten  y.  Mayor,  &c.  Atk.  594.     Burdett  y    Rockley,  1 

of  Colchester,  3  Meriy.  453.  Vem.  56. 

(pl  Newl.  Harr.  333.  (i)  Blirb  v.  Earl  Darnley,  2  P. 

W  Shaw  y.   Wrirht,  3  Ves.  22.  Wms.  6^ 

Sntton  y.  Stone,  1  Dick.  107.  (k)  Hyde  y.  GreenhiU,  I  Dick.  107. 

(/)  Ex  parte  Meymott,  1  Atk.  200. 
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the  Estate  (a  Mor^gee  for  instance)  (tn),  may  be  examined  up- 
on Interrof^tories  before  the  Master  pro  initresn  stto,  and  the 
Master  maJcet  a  Report  on  the  snbject  (n) ;  and  if  it  appear  that 
8Qch  Person  has  a  Title  paramount  to  the  Sequestration,  it  will 
be  disehaigedagatosl  him,  with  or  without  Costs,  according  to 
the  cticumstanees  of  the  Case  (o)« 

Where  the  question  to  be  tried  is  pure  Matter  of  Title  and 
can  be  tried  in  Ejectment,  the  mode  of  examining',  pro  hUr* 
esi€  moj  is,  by  giving  leave  to  *bring  an  Ejectment,  the  [*473 
Court  taking  care  to  protect  the  Possession  by  giving  proper  di- 
rections (/>)• 

Where  Lands  belonging  to  a  Corporation  were  sequestered 
for  the  non-payment  of  Money  under  a  Decree,  a  Grantee  of 
Foe-larm  Rents  under  the  Statutes  22  Car.  2,  c  6,  was  allowed 
to  come  in  pro  interesie  suo^  but  the  Lord  Chaneellor-woQld  not 
order  the  Arrears  of  the  Fee-form  Rents  to  be  paid  by  the  Se- 
qoestrators  out  of  the  Money  or  Rent  sequestered,  but  allowed 
uie  Grantee  liberty  to  distrain  for  his  Rent  at  Law,  without  in- 
curring any  Contempt  in  Equity ;  and  that  no  Lease  or  Estate 
derived  under  the  Sequestrators  should  be  made  use  of  in  Evi- 
dence against  the  Claimant  of  the  Fee-farm  Rents  to  prevent 
the  Distress  (q).  The  Chief  Justice,  however,  who  was  call- 
ed in  to  assist  the  Chancellor,  thought  the  Court  might  order 
Payment  by  the  Sequestrator,  if  the  right  to  the  Fee- farm  rent 
appeared  to  be  prior  and  indisputable  (r) ;  and  the  course  now 
is,  if  a  prior  Title,  founded,  for  instance,  on  a  Mortgage,  be  set 
up  by  a  Person  claiming  pro  inttresie  suo^  and  the  CUim  is  es- 
tablished, the  Court  will  order  the  Rents  and  Profits  of  the 
mortgaged  Estate  in  the  hands  of  the  Sequestrators  to  be  appii-- 
ed  towards  the  Payment  of  their  Mortgage-money  and  Costs, 
and  will  order  Possession  of  the  mortgaged  Estates  to  be  de- 
livered to  the  Mortgagee  {$).  Exceptions  cannot  be  taken  to 
the  Report ;  but  if  it  is  objectionable  the  Report  should  be  se  t 
down  (I). 

*lf  by  the  Master's  Report  it  appears  that  Goods  were  [*474 
taken,  the  Property  of  another,  the  Court  will  order  them  to  be 
specifically  restored,  and  a  reference  to  the  Master  to  ascertain 
his  Damages  (t^). 

Of  direciing  anUsuCj  a  Case^  or  an  Action  at  Law. 

On  the  hearing  of  a  Cause  the  Chancellor  often  deems  it  ex- 
pedient to  direct  an  /rme,  a  Cascj  or  an  Miction.     In  the  Court 

(m)  PbjpM  V.  Bishop  of  Bath  and  (p)  AD^el  v.  Smith,  9  Ves.  335. 

Welb,  S  Dick.  608.  \g)  Attorney  Ge&eral  r.  Mayor  of 

f n)  Angel  f.  Smith,  9  Yes.  ^5.  Coreotnr,  1  P  Wms.  306. 

(o)  See  note  1  to  Attoraey^Gener^  (r)  Ibid.  p.  308. 

al  T.  Coventry,  1    P.    Wms.   309,  (ft  Walker  and  others  r.  Bell,  2 

where  the  foUowing  Anthorities  are  Madd.  Rep.  21. 

cited.    Gilb.  Forum  Romaoum,  80.  (l)HamlTn  ▼.  Lee,  1  Dick.  94. 

1    Harr.  Praot  310.     Wharam  r.  (iO  Copciaad  r.  Mape,  3  Ball  & 

BToaghtoQ,  1  Vet.  180.  Bea.  57. 
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of  Exchequer,  wbich  is  both  a  Coart  of  Law  and  Eqiiitj,  if  a 
qaestion  of  mere  Law  arises  in  the  coarse  of  its  Equitable  Ju- 
risdiction, the  Court  will  decide  upon  it  without  referring  it  to 
another  Jurisdiction. 

References  from  Chancery,  (except  in  the  case  of  an  Heir  (x)^ 
or.a  Rector  (jf)  who  is  Plaintiff  (z),  and,  as  it  seems,  a  Vicar)  (a), 
proceed  not  of  right,  but  of  discretion  (6),  to  satisfy  the  Con- 
science  of  the  Court  (c),  concerning  doubts  as  to  Facts,  or  as 
to  the  Law.  In  doubts  regarding  Facts,  an  Issue  is  directed  ; 
doubts  of  Lam  are  referred  to  the  Judges  in  the  shape  of  a 
Case, 

There  are  Cases  even  as  to  an  Heir  where  an  Issue  has  been 
refused ;  as,  where,  on  a  Bill  by  an  Heir  at  Law  to  try  the  va- 
lidity of  a  Will  made  in  England,  the  Bill  was  dismissed,  partly 
on  the  0t>und  of  his  acquiescence,  both  in  the  Ecclesiastical 
475*]  *Court,  and  upon  a  Bill  to  perpetuate  Testimony,  but 
principally  because'  the  Lands  lay  in  Pennsylvania;  a  Will  of 
Lands  lying  in  any  of  the  Colonies  not  being  triable  in  Westmin^ 
ster  Hall  (e). 

The  Chancellor  has  a  right,  if  he  chooses  (with  the  before- 
mentioned  exceptions,)  to  take  upon  himself  the  decision  of 
every  iact  put  in  Issue  upon  the  Record  ;  but  he  exercises  it, 
to  use  Liord  Eldon^s  expression,  "  very  tenderly  and  sparing* 

¥'  (/)• 

A  mistake  in  refusing  to  send  the  Cause  to  a  Jury  is  a  just 
ground  of  Appeal,  if  the  Court  of  Appeal  should  think  that  the 
contrary  Decision  would  have  been  a  sounder  exercise  of  dis- 
cretion ;  but  it  is  a  competent  exercise  of  the  authority  and 
duty  of  the  Court,  in  every  case,  and  throughout  every  case,  and 
and  in  every  stage,  to  determine  according  to  its  discretion, 
whether  it  does,  or  not,  want  that  assistance  {g). 

When  after  an  issue  directed  the  Chancellor  administers 
equitable  relief,  his  own  Judgment  ought  to  concur  with  the 
Verdict,  or  at  least,  he  ought  not  to  be  dissatisfied  with  the  Ver- 
dict ;  if  he  is,  a  new  Trial  will  be  directed  (A). 

If  in  the  course  of  an  Action  brought  under  the  direction  of 
the  Court,  the  mode  is  misconceived,  the  party  should  apply  by 
Petition  to  enable  the  Court  to  do  perfect  justice  (t)« 

476*]  *lt  frequently  happens  that  the  question  sent  to  the  Ju- 
ry is  wide  of  the  point,  owing  to  the  dimrent  habit  of  investi- 
gation which  prevail  in  Courts  of  Law  and  Equity,  and  from  the 


lives. 


Vid  Pemberton  7.  Pembertoo,  C.  Ambl.  182 ;  and  tee  on  this  sub* 

8.  53.  ject  1  Collect.  Jarid.  246. 

y)  See  3  Blac.  Com.  45S.  (/)  6  Ves.  671 .    Warden,  &c.  of 

z\  Williams  y.  Price,  160.  St  PauVs  r.  Morris,  Ves:  268. 

a)  Adams  v.  Evaiis,  4  Price«  14.  (g)  Ilampson  y.  Hampaon,  3  Ves. 

[6]  Vid  O'CoDDor  v.  Cook,  6  Ves.  &  Bea.  48. 

671.  S.  C.  8  Ves.  538.  (h)  O'Connor  r.  Cook,  8  Ve«.  556. 

f c)  Ricbardfi  v.  Symes,  2  Atk.  320.  (t)  Holwortby  r.  Francis,  I  Cox. 

te)  Pike  v.  Hoare,  2  Eden,  182.  S.  p.  143. 
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Jud|ge  at  Law  not  being  apprized  of  the  view  with  which  the 
lisae  was  directed ;  and  so  moch  is  it  felt,  that  the  Court  of 
Exchequer  always  endeavours  to  have  Issues  directed  by  it,  sit- 
ting as  a  Conrt  of  Equity,  tried  at  the  Bar  of  the  Court  of  £s» 
chequer,  sitting  as  a  Court  of  common  Law  {k). 

As  Courts  of  Equity  have  a  power  of  directing  Issues,  so  they 
exercise  it  in  their  discretion,  according  to  the  nature  of  the  case 
which  comes  before  them  for  their  Decision,  and  the  complex- 
ion and  weight  of  the  Evidence  adduced  by  the  contesting  Par- 
ties in  support  of  or  against  it.  If  there  is  a  contrariety  of,  or 
contradictory,  Evidence,  and  the  Persons  giving  it  are  of  equal 
Credit,  and  have  had  equal  opportunities  of  information,  and 
the  Evidence  is  so  equally  balanced  on  both* sides  that  it  be* 
comes  doubtful  which  scale  preponderates,  the  Court  in  such 
cases  will  direct  an  Issue,  in  order  to  relieve  and  ease  its  own 
Conscience,  and  to  be  satisfied  by  the  Verdict  of  a  Jury  of  the 
troth  or  falsehood  of  the  Facts  controverted,  lest,  taking  upon 
itself  to  prononnce  decidedly  a  matter  of  such  uncertainty,  it 
might  do  injustice  to  one  of  the  Parties  by  determining  against 
the  real  truth  of  the  Fact. 

If  an  Issue  is  directed  at  the  Rollsy  a  Motion  for  a  new  Drial 
may  be  made  before  the  Chancellor*  This  has  been  done  to 
avoid  an  Appeal ;  but  the  ^Chancellor  observed,  if  there  [*477 
was  any  particular  discussion  be  should  recommend  it  to  be  car- 
ried to  the  Rolls  (m). 

If  a  special  Jury  (n),  or  a  view,  be  necessary,  it  must  be  mo- 
ved for  before  the  Chancellor ;  and  where  an  Issue  is  directed 
it  is  proper  to  move  before  him  for  Costs  incurred  by  not  going 
on  to  Trial  (o)« 

The  Party  in  whose  favour  an  Issue  is  found,  is,  it  seems,  en- 
titled to  the  Costs  of  trying  it  {p). 

Issues  may  be  directed  not  only  upon  the  hearing  of  the  Cause, 
but  on  Exceptions  upon  Facts  before  the  master  (9)* 

If  Exhibits,  are  upon  Trial  found  to  be  forged,  the  Court  will 
not  allow  the  Party  to  go  into  other  Evidence  (r). 

lliereisDO  instance  of  an  Issue  directed  to  try  a  Truet  (s). 

Whep  an  Issue  is  directed,  it  is  usually  ordered  that  (be  De- 
positions in  the  Cause  shall  be  read  at  the  Trial  of  the  Issue,  if 
the  witness  be  then  dead,  or  proved  to  be  in  such  a  state  of 
health  as  not  to  be  capable  of  attending  ;  for  without  such  an 
Order  to  make  the  Depositions  Evidence  at  Law,  the  whole 
Record,  the  Bill,  Answer,  and  other  Proceedings,  must  be  read 

Uc)  Webb  ▼.  Rorke,2  Sob.  &  Lefr.  (p)  1  Bro.  C.  C.  490.  1  Atk.  609. 2 

667.  Atk.  14. 13  Ves.  87.  1  BaU  ft  Bea. 

(m)  Pemberton  V.  Peoiberton,  11  309. 

Ves.  50,  52, 53 ;  but  see  Bourke  t.  iq)  Kemp  t«  Mackrell,  2  Ves.  579. 

Bolbwell,  2  BaU  &  Beatty,  56.  M  Ibid. 

(n^  2  P.  Wms.  68.  f#f  Tales  v.  Hambly,  2  Atk.  363. 

(01  Anon.  ibid. 
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(<)•  In  a  recent  case,  the  Depositions  were  ordered  to  be  read, 
478*]  with  a  direction,  ''  that  if  *tbe  Defendant  cboosei  to  ex- 
amine  the  Witnesses  upon  Intenri^tories  in  the  mean  timey  he 
shall  be  at  liberty  to  do  so^'  (u). 

Where  an  application  is  niade  to  read  the  Deposition  of  a 
Witness,  on  the  Trial  of  an  Issue  at  Law  directed  by  the  Court 
of  Chancery,  on  the  ground  of  the  Witness  being  so  aged  and  in- 
firm as  to  be  unable  to  attend  m  Person,  it  must  be  made  to  the 
Judge  at  the  Trial,  and  not  to  the  Court  which  directs  the  Is* 
sue  (oE?). 

Upon  an  Issue,  an  Order  will  not  as  ofcotirse  be  directed 
^'  that  each  Party  should  have  liberty  to  examine  the  other  as  a 
Witness  ;'^  but  if  ordered,  it  must  be  with  Consent  (y). 

The  Issue  is  a  feigned  one,  and  tried  in  an  Action  on  the  Case, 
either  at  Bar,  at  the  Assizes,  or  at  the  Sittings  at  Nisi  Piiua,  in 
LfOndon  or  Middlesex  {z). 

The  Court  seldom  or  ever  directs  a  Trial  at  Bar,  but  oolj 
intimates  that  it  would  be  desirable  (a) ;  though  it  appears  Lord 
Har^toicke  directed  a  Trial  at  bar  in  the  Court  of  King's  Bench, 
provided  the  Party  praying  such  Trial  would  consent  that  if  he 
prevailed  he  would  contend  with  JVut  Prius  Costs  (i). 

If  an  Issue  be  directed,  and  the  Defendant  ni^lects  to  name 
an  Attorney  for  the  purpose  of  trying  the  Issue,  the  Court  will 
479*]  direct  him  to  do  so  in  four  days,  *or  the  Issue  to  be  takes 
as  tried,  and  a  Verdict  for  the  Plaintiff  (c). 

The  fact  of  a  Partnership  depends  upon  so  many  circumstan- 
ces,  that  on  the  hearing  of  a  Cause  for  the  taking  Partnership 
Accounts,  an  Issue,  if  prayed,  is  seldom  refused  (a). 

When  a  Case  is  directed  for  the  opinion  of  the  Jadges,  it  ia 
usual  to  refer  it  to  the  Master  to  settle  *  the  Case ;  but  &e  facta 
to  be  noticed  in  it  may  be  stated  in  the  Order  by  the  Court  (e)* 

If  the  Chancellor  is  dissatisfied  with  the  opinion  of  the  Court 
upon  the  Case,  he  sends  the  same  for  the  opinion  of  another 
Court«  There  is  but  one  instance  (J )  of  sending  a  Case  back 
to  the  same  Court  to  be  reviewed  {g). 

Where  an  Mtion  is  directed  to  be  brought  and  tried,  the  Ti- 
tie  is  a  legal  one,  and  until  the  Plaintiff's  Right  or  Title  is  es- 
tablished he  hath  no  business  in  Equity  ;  but  where  an  Issue  is 
directed,  it  is  to  ascertain  a  fact,  whereby,  as  it  is  usually  said, 
the  Conscience  of  the  Court  may  be  satisfied  before  it  decides ; 

(0  Palmer  v.  Lord  Aylesbury,  15  ic)  Wilson  v.  Giofer,  1  Dtok.  621  • 

Ves.  t76.  Corbett  y,  Corbett,  1  Ves.  {a)  Peacock  v.  Peacock,  16  Ves. 

&  Bea.  342.  53. 

(w)  Corbett  v.  Corbett,  1  Ves.  &  (e)   Aabbambam   r.  Kiridiall,   1 

Bea.  p.  S4t.  Dick.  73. 

(z)  Jones  V.  Jones,  1  Coz»  184-  (/)  That  was  Utterson  ▼.  Ver&op^ 

(y)  Howard  ▼.  Braitbwaite,  1  Ves.  3  Tenn  Rep.  529.  4T.  R.  67a 

Sl  jSea.  374.  {g)   Trent  ▼.  Haaning,  K>  Ves. 

(gS  I  Tarn,  ft  Ven.  315.  495 ;  and  see  Bnmiley  ▼.  HoHand, 

(a)  Anon.  MS.  Coop.  19. 

(&)  Baker  ▼.  Hart,  3  Atk.  546.  S. 
C.  1  Ves.  28. 
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tod  in  the  ease  of  an  Action,  it  is  proper,  if  any  objections  are 
taken  to  the  Verdict,  tbej  shoald  be  stated  to  the  Court  by 
which  the  lasae  is  directed,  that  such  Court  may  consider  them, 
and  see  whether  they  have  so  much  weight'  as  to  render  the 
Court  dissatisfied  with  the  Verdict  (h). 

^Though  an  Action  be  directed  to  be  tried  at  Law,  [*480 
with  special  Directions,  as  that  the  Bankruptcy  of  the  Defend- 
ant shall  not  be  pleaded  in  bar,  and  that  the  Parties  shall  be  ex* 
amined  on  Oath,  the  Application  for  a  new  Trial  must  be  to  the 
Court  of  Law  which  has  tried  the  Action,  until  that  Court  is  sat- 
isfied with  the  Verdict,  though  it  is  otherwise  with  an  Issue^  in 
which  case  the  Motion  for  a  new  Trial  must  be  made  to  the 
Couit  of  Chancery  (t)« 

Where  the  Trial  regards  matter  of  importance^  new  Trials 
are  granted  according  to  the  circumstances  of  the  Case  (k) ;  but 
after  three  Verdicts,  (in  a  Case  where  an  Issue  had  been  direct- 
ed) in  fiiTour  of  a  Devisee,  the  Chancellor  being  satisfied  with 
the  result  of  the  third  Trial,  refused  b  fourth  {I). 

The  Chancellor,  if  he  pleases,  may  grant  a  new  Trial  even 
after  a  Trial  at  Bar  (m) ;  but  whenever  his  conscience  is  satis- 
fied, and  upon  the  whole  he  is  convinced  that  justice  has  been 
done,  though  he  may  think  some  Evidence  was  improperly  re- 
jected at  Law,  he  is  at  liberty  to  refuse  a  new  Trial  (n) ;  and 
though  there  had  been  two  Trials  upon  the  validity  of  a  Will, 
and  opposite  Verdicts,  yet  an  order  of  the  Court  of  Chancery 
for  a  new  Trial  at  Bar  was  upon  the  circumstances  of  the  Evi* 
dence  refused  (o). 

*ln  case  a  Witness  dies,  who  was  examined  as  a  Wit-  ['^481 
ness  at  a  former  Trial  of  an  Issue  betwixt  the  same  Parties,  and 
who  has  been  examined  in  the  Cause,  not  only  his  Depositions 
may  be  read,  but  what  he  swore  at  the  former  Trial  may  be 
given  in  Evidence  (p). 

It  has  been  held,  that  where  it  is  a  matter  of  Inheritance,  the 
Court  will,  in  some  cases,  without  setting  aside  the  first  Verdict, 
direct  a  second  Trial ;  and  there  the  first  Verdict  may  be  given 
in  Evidence,  and  will  have  its  weight  with  the  Jury  {q). 

The  Court  will  not  grant  a  new  Trial  upon  a  suggestion  that 
the  Party  was  not  apprized  of  a  particular  Evidence,  and  there- 

(h)  TowkoB  V.  Ch«dd,  2  Dick.  576.  Farewell,  t  P.  Wms.  564,  and  Clarke 

Ex  parte  Keosioi^oD,  Coop.  96.  v.  Montgomery,  2  Atk.  378.    Rich- 

(ti  Ex  parte  Kesingtony  Coop.  96.  ards  v.  ^met,  2  Atk.  9S0. 

(ft)  Baker  v.  Hart,  1    Ves.  S9.  [n]  Ibid,  and  lee  Pembertoa  v. 

Cleeve  v.  Gaacoigne,  Ambl.  S24.  PemDerton,  1 1  Yes.  53. 

(/)  PembertoD  v.  Pemberton,  13  (o)  Salter  ▼.  Hite,  7  Bro.  P.  C. 

Yes.  290.  189.    Toml.  EdiU  ;  bat  lee  Sands  v. 

(fli)  Baker  v.  Hart,  I  Yes.  28.  War-  Sands,  I  Yes.  495. 

den,  fte.  of  St  PauVs  v.  Morris,  9  ( p)  Coker  v.  Farewell,  2  P.  Wins. 

Yes.     165;     and    see    particularly  563. 

Qneen  V.  the  BaUiffii,  &c  of  Bewd-  (o)  Baker  v.  Hart  3  Atk.  542.  9. 

ley,  1  P.  Wank  207.    See  Coker  v.  C.  l  Yes.  28. 

Vol  n.  38 
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fore  not  prepared  to  give  an  Answer ;  for  on  finding  such  Evf« 
dence  brought  forward  it  was  in  his  power  to  be  nonsaited,  and 
then  he  might  have  come  back  to  the  Court  for  new  directione, 
and  another  Issue  at  Law  would  have  been  directed,  ootwitb* 
standiug  the  Nonsuit  (r). 

The  Chancellor  may  go  farther  in  the  Direction  of  a  new  Tri- 
al  than  Courts  of  common  Law  can ;  for  if  a  Verdict  is  not 
against  Evidence,  a  Court  of  Law  cannot  grant  a  new  Trial, 
but  a  Court  of  Equity  will,  in  order  to  have  justice  done ; 
for  the  Verdict  must  be  such  as  will  satisfy  the  conscience  of  the 
Court  (5).  f f,  therefore,  new  Evidence  be  discovered  after  the 
Trial,  a  new  Trial  will  be  ordered  (/)• 

482*]  "^Afler  a  Trial  and  a  Verdict,  a  new  Ejectment  cannot 
be  brought  without  leave  of  the  Court  (u). 

The  Court  considers  it  as  conducive  to  Justice  to  direct  a 
Trial  at  Law  where  the  question  is,  whether  a  Bill  of  Exchange 
was  usurious  (x) ;  or  what  Damages  had  been  sustained  by  pi* 
rating  a  Work  (y). 

Rehearing. 

A  Party  dissatisfied  with  a  Decree,  may  apply  for  a  'Re* 
bearing  to  the  Judge  who  decided  the  Cause.  A  caveat  is  in 
such  case  entered  to  prevent  the  signing  and  enrolment,  of  the 
Decree  for  twenty-eight  days  ;  for  after  Enrolment,  as  before 
observed,  it  cannot  be  re-heard  (z)«  Thoueh  only  one  of  sev- 
eral Defendants  has  signed  and  enrolled  the  Decree,  it  prevents 
a  Rehearing  (a). 

The  granting  of  a  Rehearing  does  not  stay  Proceedings  on' 
the  Decree,  unless  a  special  Oraer  be  obtained  for  that  parpose 
(6). 

A  Petition  for  the  rehearing  of  any  Cause,  Exception,  Plea, 
or  Demorrer,  must  be  presented  within  9i  fortnight  after  the  Or- 
der pronounced  (c) ;  and  by  an  Order  (iQ,  a  Deposit  of  10/  most 
be  made  by  the  Party  applying  for  a  Rehearing. 

A  Petition  for  a  Kehearing  most  be  signed  by  two  Counsel  ^ 
and  such  credit  is  given  by  the  Court  to  their  opinion  that  the 
483*]  Cause  ought  to  be  re-heard,  *that  it  will  order  a  Rehear- 
inc  (e)«  It  seems  discretionary,  however,  in  the  Judge,  wheth- 
er lie  will  allow  a  Rehearing  ( /) ;  and  Lord  Thurlow  on  one 

,  M  Richaxds  v.  Symes,  S  Atk.  381.  (z)  3  P.  Wms.  371. 

8.  C.  Bare.  90.  (a)  Gore  v.  Purdon,  1  Sch.  ftLefr. 

(«)  Lord  Falconbeis:  v.  Pierce,  S34. 

Ajobbl.  SIO.  (b)  Ord.  Cha.  908. 

(Q  Stace  v.  Mabbot  S  Ves.  553.  (ejz  Tarn.  &  Ven.  885. 

(«)  Sands  v.  Sands,  1  Ves.  495.  (d)  30  April  1701.    See  4  Bro.  C 

^(«)  6  Yes.  193.  cit  1  Turn.  &  C.  545. 

Yen.  315.  (e)  Ambl.  91. 


^WJS'T^I:  Bridgman,  meotion«       ( /)  3  P.  Win»  8s 
«4l  TntiK.  lrV«ll.  315/ 


CHANCERY  VRACtlCE.  -    403 

occasion  refused  it  (j^  \  bat  in  genera),  the  Chancellor  consid^^ 
era  it  as  his  duty  to  re-bear  when  called  upon  so  to  do,  in  order, 
if  possible,  to  save  the  eipense  and  delay  of  an  Ag|M)  (A). 

The  Petition  of  Rehearing  ought  to  state  tn^rounds  on 
which  it  is  soosht  to  re-bear  the  Cause  (t) ;  but  it  otust  not 
state  a  Case  diflfereot  from  that  on  which  the  Decree  was  found- 
ed, bj  introducing  circumstances  not  before  the  Court  at  the 
time  the  Decree  was  made  (A) ;  but  on  such  Rehearing  addi- 
tional Evidence  may  be  adduced  (/)• 

In  a  Case,  in  which  l^rd  Harimckt^  on  a  Rehearing^  altered 
bis  opinion,  he  observed,  '^  These  are  the  reasons  which  indu- 
ced me  to  alter  my  opinion,  and  I  am  not  ashamed  of  doing  it  9 
for  I  always  thought  it  a  much  greater  reproach  in  a  Judge  to 
continue  in  his  error  than  to  retract  it"  (m). 

Upon  a  Petition  by  the  Plaintiff  to  re- hear,  the  cause  is  open 
as  to  the  whole  and  tvtry  pari  of  it  with  respect  to  the  Defend- 
ant ;  but  as  to  the  Plaintiff  it  is  only  open  as  to  those  parti  of  it 
complained  of  in  the  Petition  (n).  If  the  Petition  be  against  the 
^Decree  in  general,  though  particular  reasons  are  given,  [*484 
the  whole  is  open  (o). 

Upon  re-hearing  a  Cause  which  was  originally  heard  before 
the  Chancellor,  it  must  be  opened  as  a  Case  {p\. 

There  may  be  two  Hearings  at  the  Rolls,  and  a  Hearing  upon 
Appeal  before  the  Chancellor  (9) ;  but  a  Rehearing  will  not  be 
allowed  after  an  Appeal  to  the  Chancellor  from  the  Rolls  has 
been  dismissed  (r),  unless,  perhaps,  where  there  is  a  manifest 
mistake,  or  where  the  Judge  who  made  the  Decree  has  reason 
to  apprehend  from  his  own  reflections  that  he  has  mistaken  the 
Case  («)• 

After  twenty  years  have  elapsed  from  the  time  of  the  Decree, 
the  Court  will  not  permit  a  Rehearing  (/)• 

There  cannot  be  a  Rehearing  after  a  Decree  by  consent  (u) ; 
but  an  Agreement  to  submit  to  such  Decree  as  the  Court  should 
make,  and  that  neither  Party  should  lodge  an  Appeal,  does  not 
prevent  a  Rehearing  (x). 

Sometimes,  when  a  Cause  comes  on  for  further  directions, 
and  the  Decree  appears  to  be  wrong,  it  is,  by  the  consent  of 

Ig)  Foxy.  Mackreth,  Har.  Jari.  (p)9.  Atk.  50. 

Ars:.  451.  8.C.2C0X,  158.  (9)  Brown  y.  Htgg8,  8  Ves.  563. 

(A)  Pentlaod  v.  Stokes,  f  Ball  &  Blackburn  r.  JepMn^SVes..  St  Bea. 

BeattT,  76.  360. 

(t)6ifford  T.  Hart,  Scb.  it  Lefr.  (r)FoxT.  Maokretb  1  Vol.  Hnr. 

398.  Jur.  Arg.  451. 

(I;)  Wood  T.  Griffith,  I  Merir.  35.  («)  East  India  Company  r.  Bod- 

(OCotterel  t.  Parcbate,  1  Atk.  dam,  13  Ves.  423. 

390.    Dashwood  ?.  Lord  Balkeley,  U)  Smith  ▼.  Care,  3  Bro.  Cha.  C. 

10  V«t.  236.     White  r.  Fnssell,  18  643,  in  note.  S.  C.  Ambl.  649. 

Ves.  153.  (u)  King  7.  Wightman,    I  Anstr. 

Jm)  Galton  t.  Hancock  2  Atk.  439.  80. 

fi)  Rawlins  ▼.  Powell,  1  P.  Wms.  (x)  Bluck  y.  Fawcet,  3  P.  Wms. 

(0)  Colchester  T.  Colchester,  Scb. 
Cas.  m  Chan.  13, 14* 
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all  Parties,  varied,  and  got  rid  of  by  a  short  Petition  of  Rehear- 
log  (y)  ;  and  the  Court,  it  seeniB,  will  io  its  discretioo,  allow  a 
485*]  RelMjUpog*  where  it  is  necessary  to  complete  what  it 
has  done  ;  b,'for  instince,  to  explain  what  it  meant  by  its  De- 
cree, and  where  a  short  Order  would  be  sufficient  (z). 

If  the  objection  to  a  Decree  is  upon  matter  of  Law  apparent, 
or  a  mistake  in  Law  to  be  collected  from  ail  the  Pleadings  and 
Evidence,  the  Decree  not  being  signed  and  enrolled,  it  is  the 
subject  of  a  Rehearing,  and  there  is  no  occasion  for  a  Bill  in  the 
nature  of  a  Bill  of  Review,  unless  a  Supplemental  Bill  is  also 
necessary  to  introduce  new  facts  ;  in  which  case  the  Cause  will 
come  on  to  be  heard  upon  the  matter  of  that  Supplemental  Bill, 
together  with  a  Rehearing  of  the  original  Cause,  and  the  Court 
will  vary  the  Decree  upon  the  Rehearing  ;  taking  into  coosid- 
eration  the  new,  or  lately  discovered  Facts  ;  but  there  is  no  in- 
stance of  a  Bill  in  nature  of  a  Bill  of  Review  upon  Error  appa- 
rent (a). 

A  Rehearing  in  respect  of  Costs  is  allowed  only  under  par- 
ticular circumstances  (b). 

If  a  Rehearing  is  permitted,  the  Party  is  bound  to  pay  such 
Costs  subsequent  to  the  Decree,  as  the  Court  shall  think  proper 
(c). 

If  there  has  been  a  Decree  nin  by  default,  the  Court  will  al- 
low a  Rehearing,  on  terms  (d) ;  but  in  general,  the  Decree 
roust  be  complete  and  absolute  before  there  can  be  a  Petition  for 
a  Rehearing  (e). 

486*]  *^a  Decree  be  obtained  by  default,  and  there  is  a  Pe- 
tition for  a  Rehearing,  and  the  Person  in  possession  of  the  De- 
cree docs  not  attend  at  the  Rehearing,  the  Bill  will  be  dismissed 
with  Costs  as  to  the  Petitioner  (/)• 

In  the  case  of  Creditors  coming  in  before  the  Master  upon  a 
Decree,  they  have  been  held  entitled  to  re-hear  the  Cause, 
though  not  otherwise  Parties,  the  Decree  affecting  their  Inter- 
ests (g). 

Motions  after  Decree* 

Wk  shall  now  notice  the  Motions  which  are  frequently  made 
after  a  Decree. 


Cy)  Buler  ▼•  Elkiiis,  7  Ves.  324.  and  setf  CoDmnrfaun  v.  ConaiM:-  / 

(x)  Broombead  t. ,  1804,  MS.  bam,.  Amel.  89. 

(f)  Perry  ▼.  Pbilips,  17  Ve«.  178.         (e)  Baxter  r.  Wilaon,  t  ACk.  158. 

f6)Coirperv.  Scott,  1  Edeo,  17.       (/)  Wil«mv.  Dabba,  SdL  Cat.  in 

OireDv.  GrifiUi,  I  Ves.  250.  Chan.  60. 
Ac)  Vid.  Genera]  Order,  4  Bro.  C.       U)  Gifbrd  t.  Hoate,  1    Sob.  As 

\^4  Vowles  r.  Ymukg^  9  Vea.  173.  Lefr.  409.  Osborne  t.  Usber,  2  Bro, 

[a]  Vowles  t.  ToiiDgr>  9  Ves.  173 ;  P.  C.  314. 
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!•  Motitm  to  rectify  the  Minutes  of  the  Decree. 

It  has  always  beeo  the  practice  of  the  Court  of  Chancery 
to  receive  Petitions  from  either  side  to  rectify  the  Minutes  of 
any  order  or  Decree  pronounced  by  the  Court,  while  the  same 
rests  in  Minutes,  without  beine  drawn  up  by  the  Registrar  in 
form ;  and  to  vary  or  alter  such  Minutes,  if  the  Court  shall  see 
sufficient  cause  at  any  time  before  the  Order  or  Decree  be 
regularly  passed  by  the  Registrar,  and  entered.  While  the  De- 
cree rests  in  Minutes,  it  is  considered  as  imperfect,  aod  liable 
to  be  altered  at  any  tisse,  by  application  to  the  Lord  Chancel* 
lor,  in  order  to  Imve  the  same  perfect,  and  agreeable  to  bts 
Lordship's  opinion,  before  it  is  drawn  *up  (A).  There  is  [*487 
an  Order  (%)  that  no  application  shall  be  inade  against  the  Min- 
utes after  a  Week  (k) ;  but  the  practice  seems  to  be,  that  a 
Decree  may,  on  a  proper  application,  be  altered  the  same  term 
it  is  pronounced  (i),  or  at  the  Seal  after  (m),  without  a  Rehear- 
ing ;  an  omission,  however,  in  a  Decree,  of  a  direction  quite  of 
coiir%.the  usual  direction,  for  instance,  on  a  Bill  bv  Creditors, 
"  (o  oke  an  account  of  the  personal  Estate  (n),''  will  be  suppli- 
ed on  a  special  Motion.  And  so,  in  like  manner,  a  clear  mis- 
take in  a  mere  matter  of  figures  may  be  rectified  (o).  So, 
where  by  mistake  the.  Decree  directed  Money  to  be  paid  in, 
which  had  already  been  paid  in,  the  Decree  was  varied  ( n).  So 
CO  a  Motion,  with  consent,  an  addition  was  made  to  the  Decree, 
by  directing  ^^  a  Reference  to  the  Master  to  take  an  Account  of 
the  Dividends  received  since  the  death  of  the  Testator  by  the 
Defendant  upon  the  Funds,  directing  by  the  Decree  to  be  trans- 
ferred, with  the  consei|uential  directions  that  what  shall  be  re- 
Krted  due  from  him  on  that  Account  may  be  paid  into  the 
ink(9).''  So  where  after  a  direction  for  the  taxation  of  Costs, 
the  words  ^^  as  between  Attorney  and  ^Client"  were  by  [M88 
mistake  omitted,  they  were,  on  the  consent  of  all  Parties,  order- 
ed to  be  inserted  (r).  In  a  Case,  however,  where  the  Decree 
which  was  passed  omitted  to  give  the  Costs  of  the  Suit  to  a 
Defendant,  a  mere  Trustee  and  as  such  entitled  to  them,  if 
asked  for  on  the  Hearing,  the  Court  on  Petition  refused  to  give 

Ih)  See  Air.  id  Sir  John  Edeo  and    Decree  a  directioo  ''  for  Uie  Parties 

oCners,  AppeilanU,  v.   the    Earl  of   to  be  exonerated   on    Interroffato- 

Bute  and  others,  7  vol.  Bro.  P.  C.    ries  ;"  the  Lord  Chancellor  did  not 

904.  rary  the  Decree,  bat  made  an  Order 

&  Ord.  Can.  f  1 3.  for  the  Parties  to  be  examined  on  In- 

(k)  Anon.  Select  Cas.  21.  terrogatories. 

)  Pract  Reg.  Wyatf  s  Edit  155. 
tit  Decree  fD.)  Ca  25.  ( v)  Lane  t.  Hobbs,  12  Ves.  458. 

)  Newbonse  t.  Mitford,  12  Ves. 


i 


In  Wallis  t.  Thomas,  7  Ves.       (r)  Skrymser  t.  Nofthcote,  Cor. 
t9f,  a  Motion  iras  made  to  add  to  the    Master  of  the  Rolls,  29th  April  1819- 
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the  Costs  (5)  ;  and  this  operated  very  seyerely,  for  a  Rehearing 
as  to  Costs  is  not  allowed* 

If  a  Decree  rests  in  Minutes,  and  the  Defendant  dies  before 
it  is  drawn  ap,  the  Decree  cannot  be  passed  and  entered,  nunc 
pro  Itinc,  but  the  suit  must  be  revived  before  the  Decree  is  drawn 
up  (0. 

Sometimes,  though  it  is  irregular,  a  point  is  argued  bjr  leave 
of  the  Court,  on  a  Motion  to  vary  Minutes  (ti). 

3.  To  suspend  the  Execution  of  a  Decree. 

Thb  Execution  of  a  Decree  is  not  stayed  by  an  Appeal  to 
the  Lord  Chancellor,  or  to  the  House  of  Lords  {x)  ;  but  a  Mo-' 
tion  may,  under  special  circumstances,  be  made  to  the  Chan* 
cellor,  where  the  Appeal  is  to  him,  or  to  the  House,  where  thel 
Appeal  is  to  the  House  of  Lords  (y),  or  to  the  Court  below^  to 
stay  the  Execution  of  the  Decree  until  the  Appeal  is  decided  ; 
but  it  is  more  expedient  that  the  apphcation  should  be  made  to 
489*]  the  House,  rather  than  to  *the  Court  below,  as  the  Order 
made  by  the  Court  might  be  the  subject  of  Appeal  (r).     y 

The  House  of  Lords,  on  such  special  Application,  will  oeter* 
mine  as  to  the  mode  of  proceeding,  either  by  bringing  forward 
the  Appeal,  or  by  deciding  itsel^^  or  remitting  the  Suit  to  the 
Court  below  to  decide,  under  what  regulation  such  Order  should 
be  made  (a). 

It  seems  to  be  a  general  Rule,  that  on  such  an  Application  to 
the  Chancellor,  the  Costs  of  the  Motion  follow  the  Judgment, 
for  such  Motions  amount  in  effect  to  a  Rehearing  (b). 

If  a  Decree  be  for  the  specific  performance  of  a  Contract, 
dnd  there  be  an  Appeal  to  the  Chancellor,  he  will,  upon  Appli- 
cation for  that  purpose,  suspend  the  execution  of  the  Convey- 
ance, but  will  do  no  more  (c). 

In  a  Case  where  a  Mortgagee  obtained  a  Decree,  it  was^  on 
Motion,  suspended  for  six  months,  from  the  time  fixed  by  the 
MasterU  Report,  upon  the  Mortgagor's  bringing  the  Money  into 
Court,  consenting  to  a  Receiver,  and  paying  Interest  from  the 
time  of  filing  the  Bill,  and  Costs,  and  the  Plaintiff's  undertaking 
to  repay,  if  the  Decree  should  be  reversed  (rf )• 

If  after  a  Decree,  a  Subpoena  issues  for  Costs,  an  Appeal  af- 
terwards, does  not  form  a  ground  for  staying  such  Process  (e). 

(«}  CoLnanv.  Sarrell,  S  Cox,  906.  iz)  Hagneaia  v.  Basely,  15  Ves* 

m  Bertie  v.   Loid   Falklaod,   1  182. 

Dick.  25.  (a)Gwyue  v.  Lethbridge,  14  Ves. 

(ti)  Pernr  v.  Phillips,  1  Ves.  jun.  686. 

261.  (b)  WiUan  r.  WUlan,  16  Ves.  206. 

{x)  Warden  and  Minor  Canons  of  Monkhonae  v.  Corporation  of  Bed* 

of  SL  Paul's  V.  Morris,  9  Ves.  316  ;  ford,  17  Ves.  381. 

and  Tid.  General  Order  of  the  House  {e)Qwyn  r.  Letbbridge,  15  Ves. 

of  Lords,  12  Aug.  1807.  15  Ves.  134.  585. 

(y)  Popham  t.  Horner,  CoUes*  Ap.  (d)  Monkhouse  ▼.  Corporation  of 

Deal  Caws.  Waldo  y.  Caley,  16  Ves,  Bedford,  17  Ves.  380. 

Joe.  S.  C.  MS.  (e)  Roberts  t.  Tottv,  19  Ves.  446. 
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^3*  Motion  to  restrain  a  Creditor  or  Legatee  Jrom  suing  at  Law* 

Before  a  Decree^  a  Creditor  cannot  be  stopped  from  proceed- 
h^  at  Law  (e)  ;  but  where  a  Decree  has  been  made  for  the  Ad« 
niiDfstration  of  Assets,  the  Plaintiff  in  the  Suit  (/),  or  the  De* 
fendant,  an  Ezecator,  may  move  to  restrain,  a  Creditor  from 
proceeding  at  Law  upon  an  Affidavit  by  the  Executor,  where 
the  Motion  is  on  his  behalf,  of  what  money  be  has  in  his  hands ; 
for  from  the  moment  of  the  Decree,  the  Court  proceeds  on  the 
ground  that  the  same  is  a  Judgment  in  favour  of  all  the  Credi- 
tors, and  that  all  ought  to  be  paid  according  to  their  priorities 
as  they  then  stand ;  and  that  the  Court  cannot  execute  its  own 
Decree  if  it  permits  Courts  of  Law  to  alter  the  course  of  Pay* 
ment  (g).  Until  Notice  of  the  Decree  to  a  Creditor,  the  Party 
seeking  to  restrain  his  Proceedings  at  Law  most  pay  the  Costs 
occasioned  by  not  giving  Notice,  and  suffering  him  to  go  on; 
but  be  is  not  allowed  Costs  incurred  after  Notice  of  the  Decree 
{h).  In  one  Case  it  was  held,  that  only  those  Creditors  who 
filed  the  Bill  and  obtained  a  Decree  could  be  deprived  of  the 
advantage  of  proceeding  at  Law  (t) ;  but  that  is  not  now  the 
practice. 

*If  the  Creditor  brought  bis  Action  before  the  Bill  was  [*49l 
filed,  and  chooses  to  discontinue^  be  will  be  allowed  to  prove  hitf 
Costs  at  Law  in  addition  lo  his  Debt,  under  the  Decree  (A:). 

Formerly,  where  there  had  been  a  Decree  for  the  Adminis- 
tration of  Assets,  a  BiU  was  filed  by  the  Executor  against  a  Cre- 
ditor suing  at  Law  to  obtain  an  Injunction  to  stay  proceedings 
(/) ;  bi|t  Lord  Rosslyn  altered  the  practice,  and  permitted  a  Jlfe- 
tion  to  be  made  to  restrain  a  Creditor  suing  at  Law  ;  and  Lord 
Eldon  adhered  to  that  practice  (m).  Formerly^  also,  if  Bond 
Creditors  of  the  Ancestor  had  obtained  a  Decree  for  the  Sale 
of  Lands  against  the  Heir,  an  Injunction  was,  on  a  BiU  for  that 
purpose,  awarded  against  other  bond  Creditors  to  restrain  their 
proceedings  at  Law  (n),  but  a  Jtfofton,  it  seems,  would  now  an- 
swer the  purpose* 

(«)Riish  T.  Higrgs,  4  Ves.  638 ;  and       (k)  Goate  v.  Fryer,  3  Bro.  C.  €• 

see  Lnrgan  ▼.  Bowen,  1  Scb.  &  Lefr.  23.  S.  C.  3  Cox,  901. 
299.  (n  See  Famham  v.   Borroogfas,  1 

if)  Terrewest  t.  Featherby,  2  Me«  Dick.  63.    Dong^las  ▼.  Clar,  ibid.  p. 

riT.  480;  and  see  I  Bro.  C.  C.  185.  393.     Kenyon   v.    Worthington,  2 

Ur)  Largan  y,  Bowen,  1  Sob.  &  Dick.  668,  and  Brooks  t.  Reynolds, 

Lefir.  299.  1  Bro.  C.  C.  183,  a  case  of  that  kind. 

(A)  Paxton  v.  Doaglas,  8  Ves.  530 ;  See  also  what  is  said  to  Sir  Charies 

and  see  Haidcastle    t.  Cbettle,  4  Cox's  Case,  3  P.   Wms.  343,  and 

Bro.  C.  C.  163.    In  a  recent  Case  Goate  ▼.  Fryer,  2  Cox,  201.  S.  C.  3 

before   the  Vice  Chancellor,  25th  Bro.  C.  C.  23. 
Dec  1815,  it  was  held  the  Creditor        (m)  Paxton  v.  Douglas,  8  Ves.  520- 

most  haye  Notice  of  the  Motion  and  See  ante,  1  toI.  469. 
of  the  Decree.  (n)  Martin  v.  Martin,  1  Ve2. 211. 

(ij  Sheppard  r.  Kent,  2  Vera.  435. 


^ 
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Where  a  Decree  has  been  obtained  bj  a  Creditor  on  behalf  of 
Mfloself  and  other  Creditors,  a  prior  Creditor,  who  has  obtained 
Jad|inent  at  Law  in  Ejectment|  grounded  on  an  Elegit,  will 
not  be  allowed  to  get  into  Poaseflsion,  and  thereby  disturb  the 
proceedings  in  Equity  (a).  But  an  Injunction  has  been  refused 
after  a  Decree  to  Account  to  restrain  a  Creditor  from  proceed- 
492*]  ing  at  Law  upon  a  Veidict  *  which  would  entitle  him  to 
a  Judgment  de  bonis  propriis  against  an  Executor  (/i). 

There  does  not  seem  any  difference,  whether  the  Decree  for 
the  Administratiou  of  Assets  is  at  the  Suit  of  Creditors  or  of  the 
Executor ;  in  both  cases  a  Creditor  proceeding  at  Law  is  re- 
strained (q). 

After  a  Decree  for  an  Account  and  Payment  of  Debts  and 
Legacies,  under  which  all  Creditors  or  Legatees  may  claim, 
suMequent  proceedings,  either  at  Law  or  in  Equity,  will  not 
only  be  restrained  as  against  a  separate  Creditor,  but  also  against 
a  Legatee  (r). 

4*  Motion  to  enlarge  the  Time  of  Payment  of  Mortgage  Money. 

Upov  a  Bill  of  Foredomre,  the  Court  will,  though  with  re« 
gret,  as  the  Mortgagee  is  often  a  great  sufferer  by  it,  enlarge  tfie 
time  for  Payment  of  the  Mortgage  money  (»),  for  six  monUis  (<), 
493*]  and  *again  for  three  months,  upon  payii^  the  Interest 
due,  and  Costs  {u).  In  one  case  the  Court  under  the  circum«* 
stances  made  four  Orders,  giving  further  time,  though  the  third 
Order  was  peremptory  {x) ;  but  if  a  Bill  is  brought  to  redeem^ 
the  Court  will  not  extend  the  time  for  Payment  of  the  Mortgage- 
money  (y). 

(o)  Swnner  r.    KeUy>  S  Sob.  &  be  cured  in  a  rational  seiiBe  by  rabie* 

Lefr.  398.  qnent  Parment  with  Interest  [Rey- 

{p)  Terrewest  r.    Featberby,  2  ooldsv.  Pitt,  19  Ves  140.]    Ihirinr 

Merir.  480,  and  the  Cases  cited  in  the  UsorpatioD  it  was  recommendsd 

note  to  p.  481  of  that  Case.  that  a  limited  time  should  be  p?«B 

iq)  See  1  Bro.  C.  C.  185.  Arg^.  for  Mortgaffon  to  redeem.    [SecToL 

(r)  Redesd.  Tr.  PL  137.  20,  Pari.  Hist.  206.]    The  best  mode 

(«)  NoTosielski   ▼.  Wakefield,  17  of  preTenting'  delay  in  the  Recovery 

Ves.  417.   It  is  different  in  Ireland  of  Money  lent  on  Security  is  that 

and  in  ScoUand  ;  for  the  Conrts  in  which  is  adverted  to  ante,  1  vol.  p. 

those  Countries  never  interfere  in  614. 

the  manner  in  which  Conrts  of  Equi-  (()  Ismoord  v.    Claypool,  Chan, 

ty  do  in  England,  to  protect  the  bor-  Rep.  262^     In  this  early  case  six 

rower  aninst  the  immediate  Pay-  Months  was  given  for  Payment  not 

ment  of  Money  vested  in  Land ;  on  only  of  the  Principal,  hot  of  the  In- 

this  account.  Money    is    in    those  terest  and  Costs. 

Countries  much  more  frequently  lent  (u)  Monkhouse  v«  Corpmralkm  of 

on  Mortgage  than  in  En^nd.  Lord  Bediord,  17  Yes.  382. 

Eldon  has  regretted  that  the  Court  (x)  Edwards  v.  Cunliffe,  1  Madd. 

ever  varied  Sie  Agreement  of  the  Rep.  287.     There  were,  however. 

Parties  in  these  Cases.   [Anon.  21  extraordinary  difficulties  in  raising 

Dec.  1803.  MS.]  and  has  truly  ob-  Money  at  that  period, 

served,  that  ftilure  of  Payment  at  (y)  Novosidski  v.  Wakefield,  17 

the  time  may  be  attended  with  mis-  Ves.  417. 
chievousconiequenceB  that  can  never 
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5*  Thai  Tnutee  may  let  Infants  Estate. 

Where  the  Property  is  Boiall,  the  Court  will,  on  Motion,  and 
without  a  Reference  to  the  Itfaster,  make  an  Order  that  the 
Trustee  may  be  at  liberty  to  let,  with  the  approbation  of  the 
Receiver ;  out  this  should  net  extend  to  Building-leases,  or 
Leases  extending  beyond  the  Infant's  Minority  (z), 

6»  For  Payment  ofMtmey  into,  or  out  of,  Court, 

ArTER  the  usual  Decree  for  an  Account  (contrary  to  the  old 
Practice^  (a)  the  Court  will,  on  Motion,  order  Payment  into 
Court  of  the  amount  of  the  Principal  Sums  admitted  to  be  due 
by  Examination  upon  Interrogatories^  but  will  not  extend  the 
Order  to  Interest  (fi) ;  or,  at  least,  not  to  all  the  Interest  admit- 
ted to  be  due  (c).  If,  by  new  Interrogatories,  the  Plaintiff  ex- 
tracts an  admission  of  a  further  Sum  *in  his  hands,  the  *[494 
same,  it  seems,  will  be  ordered  to  be  paid  into  Court  (</}• 

Wherever  an  Ordei  is  general  for  the  payment  of  Money  into 
Court,  it  is  necessary  to  obtain  a  short  Order,  fixing  a  limited 
time  within  which  the  Money  shall  be  paid  ;  and  for  the  pur- 
pose of  Commitment  for  not  paying  the  Money,  the  Person 
serving  the  Order  must  have  authority  to  receive  the  Money 

An  Order  for  a  Transfer  and  Payment  of  Money  out  of  Court 
bat  been  made  where  the  right  is  clear,  though  the  Cause  has 
abated  bjr  the  death  of  the  Plaintiff  (/). 

A  Motion,  it  seems,  may  be  made  by  a  Residuary  Legatee  to 
have  part  of  her  Legacy  paid  after  a  Decree,  and  before  a  Re- 

Crt,  where  no  Creditors  appear  (g).  So  Arrears  of  an  Annuity 
ve,  on  Motion,  been  ordered  to  be  paid  to  a  Widow  and  Exe- 
cutrix, although  no  Report  of  Debts  had  been  made,  it  being  sta« 
ted  by  her  Answer  that  there  was  no  deficiency  of  Assets  (A)  ; 
and  in  the  case  of  the  late  Duke  of  Queensberry's  Will,  Lega- 
tees were  ordered  their  Legacies  before  a  Report ;  but  Vice 
Chancellor  Leach  disapproved  of  these  sort  of  Motions,  and  has 
frequently  said,  that  he  would  not  order  a  Legacy  to  be  paid 
where  the  Affiiirs  were  not  wound  up,  unless  there  was  a  clear 
Title  to  the  Legacy,  and  where  no  diligeilte  could  speedily 
wind  up  the  Affiiirs. 

*If  the  Representative  of  a  deceased  Person  move  as  [*495 

r*)  P V.  Bell,  6  Ves.  419.  if)  Rotrndell  v.  Currer,6  Ve«.  «50. 

[a)  19  Yes.  117.  (^)  Adod.  1806.    A  timilar  Order 

(6)  Wood  V.  Downs,  18  Yes.  49.  was,  with  some  beritatioD,  made  by 

icj  Fairly  V.  Freeman,  mentioned  the  Master  of  tbe  Rolls,  on  the  t4tn 

18  Y^  60.  or  15tb  Maj  1807. 

(d[)  Hatch  V. ^  19  Yes.  1 17.  {h)  Skinner  v.  Sweet  and  Wife, 

(4  Wilkins  v.  Stevens,  19Ye8. 1 18.  Coop.  54. 

Vol.  II.  39 
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such  for  Payment  of  Money  out  of  Court,  there  mutt  be  a  Pre- 
rogative Admimstratwn  (i). 

It  has  been  recently  held  that,  wherever  Honey  ifl  sought  to 
be  paid  out  of  Court,  it  must  be  hf  Petition  }  to  prevent  a  sur- 
prise on  the  Court  (j). 

7.  For  leave  to  prosecute^  or  come  in  wider  a  Decree, 

Creditors  who  come  in  under  a  decree  for  an  Account,  may, 
if  necessary,  obtain  an  Order  to  prosecute  the  Decree  {k). 

If  a  Suit  is  by  Creditors  on  behalf  of  themselves  and  other 
Creditors,  it  is  not  an  unusual  application  for  a  Creditor  to  ap- 
ply for  leave  to  prosecute  the  Suit  where  there  has  been  impro- 
per delay,  because  it  may  be  an  amicable  Suit ;  and  the  Court 
will  give  Costs  to  the  Party  making  the  application.  So,  it 
seems,  if  a  Suit  be  instituted  by  a  residuary  Legatee,  or  by  the 
next  of  Kin,  a  Creditor  may  apply  for  leave  to  prosecute  the 
Suit  (/). 

A  Creditor  may  move  to  obtain  leave  to  prove  his  Debt  under 
a  Decree,  although  the  time  mentioned  in  the  decree  has  elap- 
sed, provided  the  Fund  has  not  been  distributed,  upon  paying 
496*J  the  Costs  of  the  ^Application  ;  and  if  the  Efiects  have 
been  apportioned,  the  Creditor  must  pay  the  Costs  of  re-casting 
the  Apportionment  (m). 

A  Defendant,  if  interested  in  taking  the  Accounts  against  an 
Executor,  a  Co-Defendant,  may  move  for  leave  to  attend  the 
Master  in  taking  the  Accounts  (n). 

'   8.  To  confirm  Reports^  J^tsi,  or  Absolute* 

Rbports  will  presently  be  observed  upon. 

Reports  regarding  Receivers,  Guardians,  or  Miinienance,  are 
never,  it  seems,  confirmed  (o)  ;  but  other  Reports  are  confirm- 
ed,  first,  nisiy  and  then  absolutely;  though  in  the  Exchequer ^ 
when  the  Deputy  Remembrancer  reports  that  a  good  Title  can 
be  made,  his  Report  is  in  the  first  instance  absolutely  confirmed 
(p);  unlike  the  Practice  of  the  Court  of  Chancery,  where  such 
Reports  are  first  confirmed  nisi,  and  afterwards  absolutely. 

(i)  ChaUnor  ▼.  MarfaaU  6  Yes,  1 18.  [j)  Per  Vice  CbanceUor  Leacb  on 

Newman  ▼.  Hodgaoo,  7  Vet.  400.  lereral  oooasioiis. 

Thomas  ▼.   Dafies,    IS  Yes.  417,  (A;)  Crease  ▼.  Hunter,  2  Yea.  jan. 

which  orernile  Sweet  r.  Partridge,  5  165. 

Yes.  148;  and  Decker  ▼.  Homer,  3  (/)  Sims  ▼.  Ridre,  3  Merir.  463, 4. 

Bro.  C.  C.  840.  8.  C  ft  Dick.?  746,  (m)  Aagell  ▼,  HaddoB,  1  Madd. 

and  some  other  Cases  where  a  Pre-  Rep.  638. 

Togative  Probate,  it  was  held,  mi^ht  (n)  See  Pttaice  y.  CnHchfield,  46 

be  dispensed  with,  the  Sum   bemsT  Vea.  juii.  49. 

small.    A  bill  oaghtto  be  brought  in-  (o)  Thomas  t.  Dawkins,  3  Brob  C. 

to  Parliament  to  proride  for  these  C.  609.  Graenwell  r.  Groenwell  5 

Cases.    [See  Newman  y.  Hodgson,  .Yea.  199. 

•J  Yes.  409]  (p)  EytoB  r.  Dioken,  4  Price,  305. 
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After  a  final  Report  of  Costs,  &c.  and  nothing  remaining  to 
be  done  bat  an  application  of  the  Fund,  a  motion  may  in  some 
cases  be  made  tnat  Services  upon  the  Clerks  in  Court  of  the 
Defendants  should  be  eood  Service,  in  order  to  confirm  the 
Report ;  as  where  the  Motion  was  supported  bj  an  Affidavit 
that  some  of  the  Defendants  lived  in  the  East,  and  some  in  the 
West  Indies,  and  others  in  different  parts  of  the  Country.  In 
this  case  there  were  five  Defendants.  Sir  John  Fmrteseue  ap- 
pears to  have  thought  there  should  be  seven  or  eight  Defend- 
ants to  warrant  such  *a  Motion,  but  it  seems  that  the  dis-  [*497 
tance  at  which  Parties  live,'  and  not  their  number,  gives  the 
right  (a). 

Nothing  but  an  Order  for  setting  down  Exceptions  for  Argu* 
ment  is  a  sufficient  cause  against  making  the  Order  for  confirm- 
ing a  Report  absolute.  Piling  Exceptions,  and  making  the  De- 
posit, are  of  no  avail  without  that  Order  (r). 

Either  Party  may  set  down  Exceptions  to  be  argued.  Some- 
times the  Party  against  whom  Exceptions  are  taken  sets  them 
down,  though  at  some  expense,  because  he  can  choose  where  to 
set  them  down  (5). 

If  a  Motion  to  confirm  a  Purchase  nm,  be  made  on  the  last 
Seal-dav  but  one,  and  if  on  that  day  the  eight  days  have  not  ex* 
pired,  the  Purchaser  cannot  move  on  the  last  Seal- day,  that  two 
days  after,  when  the  ei^t  days  have  expired,  he  may  move  to 
confirm  the  Report  nisi  (t). 

After  a  Report  is  confirmed  of  a  Person  being  the  best  Pur- 
chaser, he  must  from  that  time,  or  rather  from  the  time  when  he 
€cuU  have  confirmed  the  Report  (ti),  pay  Interest  on  his  Pur- 
chase-money, and  the  Seller  become  a  Trustee  for  the  Purcha- 
ser, and  the  Purchaser  has  all  the  advantage  or  disadvantage  of 
any  casualtv  after  that  time  (x). 

Where  Estates  for  Lives  have  dropped  in  between  a  Person^s 
being  reported  the  best  Purchaser  by  the  Master,  and  his  taking 
Possession,  the  Court  have  ^directed  the  Purchaser  to  [*498 
make  some  compensation  in  consideration  of  the  Estate  being 
bettered,  or  otherwise  to  have  the  Estate  re-sotd  (y). 

Id  a  Case  where  there  was  a  Loss  by  Pfre,  after  the  Report, 
but  before  the  Confirmation,  it  was  determined  that  it  should 
fail  upon  the  Vendor ;  and  the  circumstances  that  the  Sale  had 
been  delayed  by  the  Purchaser's  having  opened  the  Biddings, 
was  not  considered  as  of  importance  (z). 

The  Rule  that  a  Purchaser  shall  have  Possession  from  tlie 
Quarter-day  preceding  the  Sale  does  not  applv  to  a  Colliery* 
The  period  in  such  case  is  from  the  Month  or  Week  in  which 

(q)  JacksoQ  V. ,  t  Vcs.  jun.  (u)  Twig  v.  Fyfield,  13  Ves.  51 7. 

417.  (x)  £x  parte  Manning,  S  P.  Wms. 

GiUart  v.  Mots,  4  Ves.  618.  410. 

(t)  Ibid.  (y)  Bloant  v.  Bkrant,  3  Atk.  638. 

(0  CofBn  V.  Cooper,  11  Ves.  600.  \z)  Ex  parta  Minor,  U  Ves.  559. 
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the  Parchase  takes  place,  according  to  the  asaal  course  of  ta* 
king  the  Account  (a). 

One  Purchaser  will  not  be  permitted  to  be  substituted  for  an* 
other,  though  he  offers  to  pay  in  the  Pupchase-money,  unless 
upon  an  Aflidavit  that  there  is  no  underhand  Bargain  (6). 

A  Report  after  Confirmation,  may,  it  seems  be  ordered  to  be 
reviewed  (c)  ;  and  where  a  Report  was  confirmed  in  favour  of  a 
Title  by  one  Master,  and  another  Master,  in  another  proceeding, 
made  a  Report  by  which  the  Title  was  affected,  on  a  Motion  to 
refer  back  tfie  Title  to  the  Master  who  had  reported  there  was 
a  good  Title,  an  Order  was  made  for  that  purpose  (d) ;  but 
499*]  where  a  Report  was  confirmed,  and  ^followed  by  a 
Decree,  an  Order  cannot  be  made  to  review  the  Report  {d). 

9.  Motion/or  a  new  Trial  of  an  Issue. 

This  subject  has  already  been  adverted  to  (e). 

The  Court,  in  these  cases,  feels  the  great  disadvantage  of 


judji 


ing  of  the  Evidence  from  the  Judge^s  notes  (/)• 


If  a  Verdict  is  founded  upon  Evidence  thait  ought  not  to  have 
satisfied  the  Judge,  a  new  Trial  will  be  granted*  On  the  other 
hand,  if  it  ought  to  have  satisfied  the  Judge,  no  new  Trial  will 
be  granted  (g) ;  but  the  improper  rejection  of  written  Evidence 
is  not  a  sufficient  ground  for  granting  a  new  Trial  of  an  Issue,  if 
the  Chancellor  is  satisfied  with  the  Verdict  upon  all  ttie  Evi- 
dence, including  that  rejected  (A). 

A  Party  to  an  Issue  cannot  have  a  new  Trial  on  the  ground 
that  he  had  kept  back  material  Evidence.  If  it  had  beta  kept 
back  by  accident^fraud,  or  surprise^  and  not  exprapositoj  it  would 
be  diflerent  (t). 

10.  Motions  respecting  Defendant's  Examination^ 

Upon  a  Motion  for  a  Commission  to  take  the  Defendant's 
Examination,  the  time  is  left  to  the  Master,  and  is  not  limited 
by  the  Order  (A)* 

500*1  If  an  Examination  taken  before  the  Master  in  ^Pursn- 
ance  of  a  Decree  is  satisfactory  to  the  Master,  but  not  so  to  Par- 
ties in  the  Cause,  an  Order  may  be  obtained  to  refer  the  Exami- 
nation  back  to  the  Master  to  look  into  it,  and  see  whether  it  is 

(a)  Wren  t.  Kirtoo,  8  Ves.  502.  (e)  Ante,  p.  476,  ^0,  &c 

(6)  Vale  V  Davenport,  6  Ves.  616.  (/)  Bates  v.  Grayes,  2  Ves.  jon. 

Rigby  ▼.  M acnamara,  6  Ves.  515.  988. 

(c)  Turner  v.  Turner,  1  Dick.  313 ;  (g)  Ibid, 

and  see  what  is  said  Turner  r.  Turn-  (h)  Hampson  t.  Hampion,  3  Yes. 

er,  I  Swanst.  156.  &  Bea.  41. 

(<l)  Jewdwine  T,  Alcock,  1  Madd.  (i)  Standen  V.  Edwards,  1  Ve8«. 

Rep.  597.  jun.  133. 

{d)  Turner  v.  Tamer,  I  Swanst  {k)  Hairbj  v.  Emmet,  5  Ves.  683. 
.154. 
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sufficient ;  and  this,  in  general  terms,  and  without  stating  any 
particular  points  of  objection  \  and  if  he  reports  it  sufficient,  an 
Exception  may  be  taken  to  his  Report,  and  the  Judgment  of  the 
Court  obtained. 

But  the  taking  of  Exceptions  in  the  same  general  manner  is 
incouTenient,  and  discouraged  ;  and  in  a  case  of  that  descrip- 
tion where  the  Exception  was  overruled,  the  Court  has  given 
Costs  beyond  the  Deposit  (/)• 

An  Order  may  be  obtained,  (but  it  is  not  of  course,)  that  the 
Plaintiffmay  be  at  liberty  to  add  new  Interrogatories  for  the  Ex- 
amination of  the  Defendant,  the  Examinations  already  pat  in  be* 
ing  reported  insufficient  (m). 

After  a  Decree,  a  Motion  may  be  made  by  one  Defendant  for 
an  Order  to  examine  another  Defendant ;  but  the  order  is  not 
^/course,  after  a  Decree,  as  it  is  when  application  is  made  6e- 
fort  a  Decree  (n)« 

If  a  Party  refases  to  put  in  his  Examination  before  the  Mas* 
ter,  Process  of  Contempt  will,  on  Motion,  be  issued  to  compel 
him. 

If  the  Party,  while  the  Writ  and  Order  is  in  the  hands  of  the 
Serjeant  at  Arms,  tenders  his  Examination,  the  Master  is  bound 
Xo  accept  it,  but  the  *Party  in  Contempt  must  pay  the  ["^501 
Costs  incurred  by  such  Contempt  (o). 

A  Defendant  (p),  or  Sohcitor  (f  ^,  arrested  on  his  return  home 
from  his  Examination  before  the  Master,  will,  on  Motion  and 
Affidavit,  be  discharged,  and  not  only  in  the  original  Action,  hot 
also  from  Detainers  afterwards  lodged  against  him  (r)«  So,  if  a 
Persmi  is  arrested  who  is  going  before  a  Master  to  prove  his 
Debt  (#),  or  re^ummg  from  an  attendance  on  a  Warrant  before 
the  Master  (t),  he  will  be  discharged. 

11.  Motion  to  open  Biddings. 

Biddings  are  qpeoed  for  the  benefit  of  the  Suitor  and  of  the 
Estate,  and  not  for  the  advantage  of  the  Purchaser  (u).  By 
some  Judges,  it  has  been  thought  that  the  permission  to  open 
Biddings  does  more  harm  than  good  (x)  ;  by  others,  that  the 
r^t  to  open  Biddings  should  not  be  so  much  restrained  as  it  is, 

A  Person  who  frpm  speculations  of  his  own,  opens  Biddings, 
bat  is  not  the  Purchaser,  is  entitled  to  his  Deposit,  but  not  to 

U)  Porcell  V.  M*Naunara,  12  Ves.  («)See  what  is  said  in  Lisfs  Case, 

166.  2  Yes.  1^  Bea.  374. 

im)  AnoD.  3  Atk.511.  (0    Fraoklyn    ▼.    ColqahooD,    1 

n)  Frankly n    r.  Colquhoun,   16  Madd.  Rep.  sao. 

Ym.  218.                     j»  (u)  Anon.  I  Yes.  jun.  453. 

\o)  Anon.  29th  July  1805.  MS.  («)  Anon.  MS. 


p)  Sidgrier  V.  Birch,  9  Ves.  69.  \^)  V.  C.  Leach  expressed  himself 

'  Ex  parte  Ledirich,  8  Ves.  698. 
See  Moore  t.  Aylett,  2  Dick. 


\q\  Ex  |)arte  Ledirich,  8  Ves^5^.    of  that  opinion,  16  Jan.  1818.  ItfS. 
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hu  Costs,  although  the  Estate  upon  the  Re-sale  sells  at  a  nmch 
higher  Price  (z)  ;  but  if  the  Party  opening  the  Bidding,  does  it 
503*]  not  on  his  *own  account,  but  for  the  benefit  of  the  Fam- 
ily, who  by  an  advance  on  the  Re-sale  has  been  consideraUj 
benefitted,  he  is,  under  the  special  circumstances,  allowed  bia 
Costs  {z). 

If  a  Solicitor  buys  in  Lots,  with  a  view  to  present  a  Sale,  at 
an  undervalue,  he  will  be  obliged  to  keep  the  Lots,  if  the  Court 
thinks  he  ought  (a).  i 

Biddings,  it  seems,  will  be  opened  on  a  proper  offer,  even  ia 
favour  of  a  Person  who  was  present  at  the  Sale  (6)  ;  bat  the  De- 
cisions are  contradictory  (c). 

A  Motion  to  open  Biddings  will  not  be  allowed  as  a  Rule 
merely  on  an  offer  made  of  ten  per-cent  advance  («?)•  In  some 
cases,  upon  a  small  Sum,  that  advance  would  he  sufficient  (e)  ; 
in  some,  even  a  less  advance  would  be  sufiicient ;  in  a  Credtt- 
or's  Suit,  for  instance  (T),  or  on  a  Sale  in  Lunacy  j>)  ;  and  in 
other  cases  more  would  be  required  (A).  When  oiddings  are 
opened  there  must  be  a  Deposit  of  ten-per-cent.  (i)  ;  nor  will 
toe  Court  dispense  with  it,  though  the  Parties  are  satisfied  with 
the  Purchase  (k)» 

503*]  *lf  the  Deposit  has  been  laid  oat  in  the  Funds,  it  is 
considered  as  part  of  the  Purchase-money  paid,  and  therefore 
the  Depositor  is  not  entitled  to  the  Dividends  accruing  betweea 
the  time  of  the  Deposit  and  the  completion  of  the  Purchase,  but 
only  to  Interest  on  the  Deposit  at  four- per- cent.  (/)• 

iz)  Ripby  ▼•  Macnamara,  6  Vet.  PurchaMr  oboae  to  keep  tba  Lot  at 

466.    Earf  of  Macclesfield  v.  Blake,  to  which  the  Bidding  was  oot  mofgjtA 

8  Ves.  914.    Trefusis  v.   Clinton,    I  to  be  opened  ;  because  be  mi|^ht  not 

Yes.  &  Bea.  361.    Lord  Eldon  bat  hare  boaght  it  anien  be  was  to  have 

said  that  Rigby  v.   Macnamara  was  both  Lots. 

determined  upon  great  consideration,  {h)  White  v.  Wilson,  14  Ves.  153. 

and  that  it  is  a  settled  point     [Anon.  Andrews  v.  Emerson,  7  Ves.  470. 

MS.1  (t)  Anon.  3  Madd.  Rep.  494. 

(r)Owenr.  Foolkes,  9  Ves.  348.  (A;)  Anon.  6  Ves.  613.    When  the 

Westv.  Vincent,  12  Ves.  6.  Manor  of  Great  Thnrlow,  io  Nor* 

(a)   Nelthorpe   y.  Pennjman,  14  folk,  was  sold,  while  Lord  Thurlow 

Ves.  517.  was  Chancellor,  Mr.  Scott  (now  Lord 

(6)  Rigbjr  V.  M'Naroara,  6  Ves.  Eldon)  mored  to  open  the  Biddings 

117.     Tait  T.    Lord  Northwiok,  5  before  Sir  Thomas  Sewell,  upon  aa 

Ves.  655.  advance  from  5700^  to  6700(.    The 

[c)  See  M*CaUock  ▼.  Cotbatoh,  3  Master  of  the  Rolls  inquired  what 

Madd.  Rep.  I>eposit  would  be  made  ?    In  answer 

{d)  Brydges  n  Phillips,  MS.  Slat  it  was  said,  that  all  the  Parties  were 

Dec.  1803.  satisfied  with  the    Purchaser,  apoa 

(e)  Upton  V.  Lord  Ferrers,  4  Ves.  which  the  Master  of  the  Rolls  repli- 

700.  ed,  not  knowing  the  circumstance* 

(/)  Brooks  T.  Snaith,  3  Ves.  &  that  if  the  Lord  Chancellor  was  the 

Bea.  144.  Bidder,  he  should  make  a  laige  De- 

(g)  On  an  offer  of  little  more  than  posit ;    the  Deposit  being  the  only 

six-per-cent.  a  Sale  under  an  order  nold  the  Court  nas  on  a  Purchaser; 

in  Lunacy  was  opened.    [Ex  parte  and  ordered  a  Deposit  of  tbe  whole 

Tihley,  t9d  Jan.  1819.]  In  this  Case  advance.    See  6  Ves.  518. 

there  was  a  purchase  of  two  Lots,  (/)  Doyley  v.  Countess  of  PowiSf  1 

and  the  Lord  Chancellor  would  not  Cox,  806;  and  see  Ambrose  r.  Am- 

Boflbr  the  Saleof  one  Lot  to  be  open-  brose,  1  Cox,  104. 
edmileaathe  other  was,  except  the 
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Biddings,  in  some  cases,  have  been  opened  after  confirmation 
of  the  Report  upon  a  satisfactory  offer  (m) ;  and  the  rale  for« 
merly  was,  t)iat  Biddings  might  be  opened  after  the  Report  was 
confirmed,  under  particular  circumstances,  and  in  the  discretion 
of  the  Court  (n).  A  great  increase  of  Price,  for  instance,  with 
the  additional  circumstance,  that  the  Person  for  whose  benefit 
the  Sale  was,  was  in  Prison,  was  held  a  sufficient  ground  to  open 
the  Bidding  (o).  But  now,  it  seems,  after  confirmation  of  the 
Report  of  a  Purchaser  whose  conduct  has  been  fair,  the  Court 
will  not  open  Biddings  on  account  of  an  increase  of  Price  of- 
fered (p),  or  of  negligence,  surprise,  or  circumstances  of  that 
kind  (f ),  nor  unless  there  is  yraud  or  miaconduci  in  the  [*504 
Purchaser,  or  fraudful  negligence  in  another  Person ;  as,  the 
Agent ;  or  unless  some  particular  principle  arises  out  of  the 
Purchaser's  character,  as  connected  with  the  Ownership  of  the 
Estate,  or  some  Trust  or  confidence,  on  his  conduct  in  obtain- 
ingthe  Report  (s). 

Biddings  will  be  opened  upon  a  second  application  by  the 
same  Person,  and  Payment  of  all  Costs,  the  Purchaser  not  ap- 
pearing upon  Notice  (<)• 

Where  Biddings  are  opened,  it  is  upon  paying  the  Costs  to 
the  Purchaser,  and  the  Master,  under  the  general  direction, 
makes  the  allowance.  There  is  no  instance  of  a  particular  di- 
rection for  a  specific  expense  («)• 

Where  an  £state  was  sold  before  the  Master  for  the  Payment 
of  Debts,  and  A.  was  reported  the  best  Bidder,  but  before  the 
Report  was  confirmed  it  was  discovered  that  A.  was  insane 
at  the  time  of  Bidding,  the  Court  directed  the  Estate  to  be  re- 
sold (x)« 

Where  a  Person  had  purchased  two  Lots,  the  Lord  Chancel- 
lor refused  to  let  the  Biddings  be  opened  as  to  one  Lot  onlv, 
but  ordered,  that  if  the  Purchaser  chose  he  mieht  keep  the  oth- 
er Lot,  but  if  he  did  not  choose  to  keep  it,  the  biddings  must  be 
opened  as  to  both  Lots,  and  all  the  Purchaser's  Expenses 
*paid ;  and  this  on  the  ground  that  he  would  not,  perhaps,  [*505 
have  purchased  the  one  Lot  without  the  other  (y). 

(m)  Boyer  T.  Blackwell,  3  Anstr.  177;    and    see    Gower  v.  Gower, 

696.  mentioned  in  that  Case,  and  siDce  re- 

{n)  White  v.  Wilson,  14  Yes.  153 ;  ported,  «  Eden,  348,  and  aflrmed  in 

and  see  Scott  T.  Nesbit,  3  Bro.  C.  the  House  of  Lords,  6  TomL  P.  C. 

C.  475.  396  ;  see  alsoPndeaux  t.  Prideaox, 

(o)  See  Executors  of  Fergus  t.  1  Bro.  C.  C«  S87. 

Oore,  1  Sch*  &  Lefr.  350.  («)  Watson  r.  Birch,  4  Bro.  C.  C. 

( p)  Morrice  f.  Bishop  of  Durham,  172.  Anon.  MS. 

11   Ves.  57.  oferralioff  Watsoo  t.  (<)  Prtfston  t.  Barker,  16  Yea.  140. 

Birdi,  9  Yes.  jnn.  61.  S«  C.  4  Bro.  lu)  Aood.  2  Yes.  jun.  268. 

172.  [x]  Blackboard  ▼.  Lindigreea,  1 

(9)  Chatham  ▼•  Grogeon,  5  Yes.  Cox,  p.  205. 

86.  (y)  Ex  parte  Tiblej,  in  re  Jonas,  a 

(r)  Watson  T.  Birch,  4  Bro.  C.  C.  Lunatic,  2Sd  Jan.  1818. 
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12.  Motion  that  Executor  may  Jilt  a  BUI,  or  that  Legatees  may. 

If  an  Executor  Deglects  to  get  in  the  Testator's  Estate  oat- 
standing  on  Mortgage,  an  Order  may  be  obtained  bj  Legatees, 
that  the  Executor  should  file  a  Bill  within  a  limited  time,  or  in 
default,  that  the  Legatees  may  be  at  libertj  to  file  a  Bill  (z). 

IS*  Motion  for  leave  to  file  new  Interrogatories. 

After  a  Defendant's  Examination,  on  interrogatories,  and 
Motion  for  Payment  into  Court  on  that  Examination,  the  Plain- 
tiff has  nevertheless  been  permitted,  on  Motion  to  file  farther 
Interrogatories  (a). 

Master^  s  Report. 

A  Report  is  a  Master's  Certificate  to  the  Court  of  the  facta 
or  matters  directed  to  be  ascertained  by  him,  or  how,  upon  Ex- 
amination, they  appear  to  him,  or  of  something  which  it  is  his 
doty  to  inform  the  Court  of  (6).  A  Report  is  necessary,  in  or- 
der to  take  notice  of  any  thing  in  the  Master's  Office  (c).  if  a 
506*]  Master  to  whom  a  Reference  is  made  is  incapable  *of  at- 
tending to  the  same,  the  matter  will,  on  Motion,  be  referred  to 
another  Master  (d). 

A  Sjpecial  Report  is  never  made  unless  by  the  direction  of  the 
Court ;  or  where,  from  the  difficulty  of  the  subject,  the  Master 
thinks  it  proper. 

Masters  J  in  Reports  which  are  special,  do  not  set  forth  the 
Eyidence  with  thetr  opinions  upon  it,  but  only  state  the  bare 
matter  of  fact  for  the  Judgment  of  the  Court,  in  the  same  man- 
ner as  in  Courts  of  Law,  where  they  only  state  the  facts  allow- 
ed by  both  sides  in  a  special  Verdict,  but  never  meddle  with  any 
part  of  the  Evidence  on  either  side  (e). 

The  Master  cannot  proceed  upon  a  Reference  de  diein  diem, 
without  an  Order  for  that  purpose  (/) ;  but  the  Order  itf  not 
imperative  on  the  Master ;  he  may  avail  himself  of  it,  or  not, 
as  circumstances  passing  before  him  call  upon  him,  in  the  exer- 
cise of  a  sound  discretion  {g). 

When  the  Master  has  heard  both  Parties  he  prepares  a  Draft 
of  his  Report,  and  at  the  request  of  either  Party  issues  a  War- 

(z)  Graves  ▼.  Hog^bes,  MS.  24  Feb.  (d)  Aoon.  9  Ves.  341 . 

18 13 ;  aod  see  filmilia  t.  M* Aoly,  3  (e)  Ducbess  of  Marlborougb  v.  Sir 

Bro.  C.  C.  6t6.  Thomas  Wheat,  I  AOc.  453. 

(a)  Hatch  ▼. ^  19  Yes.  1 16.  (/)  PorceU  ▼.  M'Namwa,  1 1  Ves. 

See  ante,  p.  500.  36!t,  oremiliiig^  Liogham  r.  Sturdy, 

(6)  See  Har.  Pract  Newl.  Edit.  p.  5  Ves.  423 ;  and  see  1  Ves.  jon.  69. 

478.  [g)  Purcell  r.  M'Namara,  1 1  Ves. 

(<0  Fox  ▼.  M acreth,  1  Ves.  jun.  69.  jan.  363. 


CHANCERY  PRACTICE-  506 

rant  that  the  Parties,  or  some  of  them,  do  again  attend  him,  who 
have  liberty  to  peruse  and  take  a  Copy  of  the  Report,  and  after 
that,  either  Party  may  again  attend  the  Master,  and  take  out  a 
Warrant  to  settle  the  Report,  which  the  Master  will  do,  unless 
either  Party  brings  in  objections  in  Writing  to  the  Draft  of  the 
Report,  and  takes  out  a  Warrant  to  be  heard  thereupon  ;  and 
then  the  Master  decides  upon  the  objections,  and  ^settles  [*607 
his  Report,  after  which  no  Evidence  is  admitted  (A).  After 
the  Report  is  settled,  either  Party  may  take  out  a  Warrant  to  at- 
tend the  signing  of  the  Report.  The  Report  may  be  signed  af- 
ter the  PlaintifiPs  death  (i). 

If  the  Report  is  not  objected  to,  it  is  taken  to  be  correct  {k)  ; 
and  a  Motion  may  be  made  to  confirm  the  same  nut,  which  af- 
terwards, on  another  Motion,  will  be  made  absolute  (/)• 

Although  the  Master^s  Report  is  confirmed^  the  Court  will,  on 
a  special  application  for  that  purpose,  order  it  to  be  reviewed 
(m)  ;  but  not  if  it  has  been  followed  by  a  Decree  containing 
consequential  directions,  so  long  as  the  Decree  stands  (n)  ;  a 
Bill  of  Review  must  in  such  case  be  resorted  to  (o) ;  but  errors 
in  computation  merely,  may  be  set  right  at  any  time  (/))• 

By  a  standing  Order  made  by  the  Lords  Commissioners  in  4 
U7/.  ^  Mart/j  it  was  directed  that  '^  all  Reports  should  be  filed 
within  four  days  after  the  making,  otherwise  no  Decree,  Order, 
or  Proceeding  to  be  bad  thereupon  ;'^  but  this  Order  is  not  lit- 
erally adhered  to  ;  and  it  is  sufficient  if  the  Report  he  filed  be- 
fore any  Proceedings  or  Order  is  made  thereupon  (9). 

*If  the  Report  be  objectionable  (unless  the  same  was  [*508 
by  the  consent  of  the  Parties  in  Writing,  and  stated  so  in  the 
Report)  (r),  either  Party  may  except  to  the  same  upon  making 
a  JDeposit  with  the  Registrar,  and  the  Exceptions  will  be  de- 
termined by  the  Court ;  but  filing  Exceptions  without  setting 
them  down  to  be  argued  is  no  cause  against  confirming  a  Re- 
port {s). 

Exceptions  to  a  Master^s  Report  of  an  insufficient  Answer 
must  be  filed  within  eight  days  after  the  Service  of  a  Subpc&na 
for  the  Costs  of  such  Answer  (()•  Suhpanas  for  Costs,  and  for 
a  better  Answer,  may  be  awarded  and  served  as  soon  as  the 
Report,  or  the  Certificate  of  the  Answer,  being  insufficient,  is 

(fi)  Newl.  Harr.  p.  479,  and  7  Ves.  in)  Turner  v.  Turner,  I  Swanst. 

587,  there  cited.  154. 

(t)  See  Case  mentioned  in  Morgran  (o)  Perry  v.  Pheljro,  17  Yes.  183. 

T.  Scudamore,  3  Yes.  197 ;  and  see  S  \p)  Hawkins  v.  Day,  I  Yet.  184. 

Yes.  inn.  317.  Weston  v.  Haggerston,  Coop.  134. 

{fe)  Da  Costa  v.  Da  Costa,  3  P.  (q)  Ejles  ▼.  Ward,  2  P.  Wmt. 

Wma.  142.   «  517.                                 ,       .  „  ^ 

(0  See  antei  {r)  .            v.  Damford,  1 7th  Feb. 

(m)  Yallence  v.  Weldoo,  1  Dick;  1806.  MS. 

890,  fUted  from  the  Ronstrar's  Book,  (t)  Abel  r.  Nodes,  2  Cox,  169.  8. 

1  Madd.  Rep.  340.  Pennington  t.  C.2  Dick.  730. 

XiOfdMakaster,ibid.  p.  555.  (0   See  Order  of  Lord.  Keeper 

Finch,  BmiM^*  Qfdeie,  4ec«  p.  258. 

Vol,  IL  \        40 


508  EaUlTY  JURISDICTION. 

signed  («)•  Ifa  strong  Case  is  made,  the  Coart  will  allow  ex- 
ceptions to  be  taken  nttnc  pro  Itmc  to  a  Master's  Report  of  an 
insufficient  Answer,  though  the  usual  time  for  takiqg  such  Ex- 
ocpffions  has  elapsed,  and  a  Plea  and  further  Answer  pat  in,  and 
the  Plea  disallowed  {x). 

Where  a  Reference  was  made  to  the  Master  as  to  the  Title, 
and  he  reported  that  A.  B.  with  the  concurrence  of  C.  D.,  &c. 
could  make  a  good  Title,  the  Master  of  the  Rolls  intimated  ao 
opinion  that  (he  Master  bad  exceeded  his  Authority,  having  re- 
ported upon  the  Conveyance  instead  of  the  Title,  and  though 
the  Report  was  not  excepted  to,  but  confirmed,  still  it  must  be 
considered  as  a  nullity  (y). 

509*]  *Wben  the  Master  by  his  Report yEru?^  a  fact,  and  his 
judgment  is  founded  on  Evidence,  he  delivers  a  Draft  of  his  Re* 
port  before  he  signs  it,  that  the  Parties  may  take  objections  ; 
without  which,  unless  by  special  Order  (z),  they  are  precluded 
from  excepting  (a)* 

Where  the  Party  who  took  Exceptions  did  not  lay  a  material 

Kiece  of  Evidence  which  he  had  then  in  his  power  before  the 
[aster,  to  which  the  error  in  the  Master's  Report  was  owing, 
the  Court  would  not  direct  the  Master  to  review  his  Report  up- 
on any  other  terms  than  the  Exceptant's  giving  up  his  Deposit 

(*)• 

Where  the  Reference  to  the  Master  is  to  see  whether  an  ^n- 

stoer,  Examination,  or  Deposition  is  pertinent  or  impertinent, 

the  Master's  Judgment  is  founded  merely  on  his  conception  of 

the  matter.    These  Reports  are  not  confirmed ;  he  issues  no 

Draft  to  ground  objections ;  but  the  Party  takes  Exceptions  to 

the  Report  in  the  first  instance  (c). 

So  where  a  Report  is  made  under  an  Order  of  Reference  to 
the  Master  to  inquire,  and  state  his  opinion,  whether  an  Infant 
is  a  Trustee  or  Mortgagee  within  the  Statute  7th  Anne ;— ^r  to 
approve  of  a  Guardian  ; — or  to  make  an  allowance  for  Mainten- 
ance (d).  Exceptions  do  not  lie  to  such  Reports  ;  but  the  Re- 
port is  stated,  and  brought  before  the  Court  by  Petition,  and 
dlO*]  the  Court  will  confirm  or  *vary  it,  according  as  it  coin- 
cides in,  or  differs  from,  the  opinion  of  the  Master  (e)« 

If  a  Decree  has  directed  Costs,  and  the  Master  has  not  taxed 
them,  an  Exception  will  lie ;  but  if  he  has  proceeded  upon  the 
Costs,  and  has  not  allowed  items  which  are  claimed  {/)  or  al- 
lowed, or  items  which  ought  not  to  have  been  claimed,  his  Re- 

(«)  HarriaoD,  Edit  by  Newland,  p.       (6)  Hedges  v.  Cardoael,  2  Atk- 

(«)  Nod  V.  Ward  and  another,  1  (c)   Registrar's  StatemeDt  of  the 

M$M.  Rep.  339.  Practice  in  Price  v.  Shaw,  t  0ick. 

(y)  Lewis  v.  Lozham,  I  Meriv.  732,  3.               ' 

y^i'  (d)  M  to   MainteBance,  see  £x 

M  Pennington  r.  Lord  Mnlcaster^  parte  NicIhiIIs,  1  Bro.  C.  C.  577. 

I  MaAd.  Rep.  566.  (e)  See  Stetemeot  of  Practice  in 

fr»  Bee  £x  panto  Btm^  2  Ves.  389.  Pnce  r.  Shaw,  t  Dick.  732. 733. 

{J)  6  Ves.  417. 
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port  cannot  be  excepted  to,  but  there  must  be  a  Petition,  point* 
ing  out  the  particular  grievance,  and  prajing  leave  to  except 
(g)«  Nor  will  exceptions  he  to  a  Report  as  to  Costs,  though 
joined  with  other  matters  of  exception*  Resort  must,  in  such 
case,  be  bad  to  a  Petition  (A). 

Upon  arguing  the  Eiceptions,  no  Evidence  is  admitted  in 
support  of  the  same  but  what  was  laid  before  the  Master  upon 
the  objections  (%)• 

The  Plaintiff  may  take  Exceptions  to  the  Master^s  Report, 
and  at  the  same  time  set  down  the  cause  for  further  directwns 
(A). 

if  the  Master  by  his  Report  states  that  he  cannot  take  the  Ac- 
count which  has  been  directed,  this  is  the  subject  o{ further  dSi- 
reciums^  rather  than  of  Exceptions  (/)• 

If  the  Exceptant  prevails  in  any  of  the  Exceptions  he  is  enti- 
tled to  the  Deposit  (m). 

*  Where  one  general  Exception  is  taken  to  the  Master's  [*51 1 
Report,  including  several  distinct  matters,  and  the  Report  ap- 
pears right  in  any  one  instance,  the  Exception  must  be  overruU 
edjfn). 

Exceptions  to  the  Master's  Report,  nnder  a  Decree  made  at 
the  Rolls,  may  (o),  or  rather  ought  (p),  to  be  set  down  before 
the  Lord  Chancellor;  but,  under  special  circumstances,  the 
Chancellor  will  order  them  to  be  transferred  to  the  Master  of 
the  Rolls  (?). 

Though,  where  Exceptions  are  taken  to  the  Master's  Report 
of  a  good  Title,  on  a  Bill  for  a  Specific  Performance,  it  is  usual, 
in  the  Exceptions,  to  state  the  particular  objections  insisted  on, 
yet  it  seems  that  any  objection  to  the  Title  may  be  taken  on  the 
arguing  of  the  Exceptions  (r). 

If  the  Master  by  his  Report  certifies  that  the  Defendant  has 
iuhmitted  to  any  thing,  and  the  Defendant  excepts,  and  insists 
that  he  made  no  such  submission,  an  Affidavit  is  necessary  on 
bis  part  to  falsify  what  has  been  certified  ;  for  though  there  is 
no  reason  that  the  Master's  Report  should  be  arbitrary  and  con* 
elusive,  yet  it  will  be  presumed,  prima  fade^  to  be  true,  and  it 
rests  on  the  other  side  to  show  the  contrary  («)• 

If  Exceptions  be  vexatious.  Costs  will  be  given  beyond  the 
Deposit. 

A  Petition  lies  to  rehear  Exceptions. 

'    (5>]  See  Pitt  r.  Maokreth,  3  Bro.  (n)  Hodgea  r.  Salomons,  1  Cax» 

91  •  Porcell  ▼.  Macoamara,  18  Yes.  t49. 

170.  (o)  Burdon  r.  Bordoo,  9  Vet.  499. 

(A)  Lucas  ▼.  Temple,  9  Ves.  S99,  ( p)  See  FritveU  v.  Kay,  2  Dick. 

wfaicii  seems  to  overrule  Hotbecke  v.  605. 

Sylvester,  6  Ves.  417 :  and  see  Himt  (9)  Ibid. 

▼.  FownesoD,  9  Ves.  70.  (r)  Abell  t.  Heatbcotet  4  Bni.  C 

(i)  Prmirose   ▼.   Bromley,  cited  C.  WSL 

NewL  Han  480.  (t)  Alleii  r.  Peodlebary,  in  nete  B. 

Uc)  HCo  T.  Frare,  6  Ves.  494.  3  P.  Wms.   142.     See  on  this  polBt 

\l)  Lapton  r.  White,  16  Ves.  436.  what  is  said  in  East  India  Company 

\m)  Parker  r.  "Pront,  4  Bro.  C.  C.  t.  K«ghley,  4  Mad4*  Rep.  U 

*  i 
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513*]  *The  Master,  whenever  anj  subject  occars  in  wbich  be 
wishes  to  have  the  Eiamination  of  a  Wilness,  is  authorized  to 
take  such  Examination,  and  a  Svbpana  issues  for  that  purpose 
{t).  If  he  sees  cauhe  to  direct  a  Commission  into  the  Country, 
he  does  not  direct  it,  but  certifies  it  is  necessary  (u).  The  Sti- 
pcma  to  a  Witness  to  be  examined  before  the  Master  is  worded 
in  the  same  way  as  that  used  to  bring  a  Witness  before  the  Ex- 
atniner  ;  it  is  oddly  expressed ;  the  Lahtl  explains  the  purpose 
(x) ;  the  old  course  in  Chancery  {y)  was  the  same  as  that  of 
the  Court  o{  Exchequer^  the  Duchy  Court  of  Lancaster^  and  oth- 
er Courts  of  Equity  ;  viz.  to  insert  in  the  Decree  that  the  Mas* 
teris  armed  with  a  power  to  examine  Witnesses.  That,  how* 
ever,  is  not  now  inserted  in  the  Decrees  of  this  Court  ;  but,  in- 
stead of  that,  the  Master  certifies  that  a  Commission  is  necessa- 
ry, and  then  the  Commission  issues  of  course  (z). 

Depositions  in  these  Ca^'es,  taken  in  the  Country,  when  re- 
turned, are  filed  by  the  Six  Clerks ;  but  Depositions  taken  be- 
fore the  Masters  are  kept  in  their  Offices  (a). 

A  Commission  for  the  Examination  of  Witnesses,  to  falsify  an 
examination  of  a  Party  before  a  Master,  cannot  be  bad  without 
the  usual  Certificate  from  the  Master  of  the  necessity  of  such  a 
Commission  (6). 

*51 3]  Under  the  ^usual  Decree  for  an  Account  on  a  Bill  *fil« 
ed  by  Creditors,  the  Master  refused  to  proceed  upon  the  Claim 
of  the  surviving  Partners  of  the  Testator,  in  respect  of  a  Debt 
alleged  to  be^e  to  them  on  the  Balance  of  certain  Dealiags 
between  the  Partnership  and  the  Testator  in  his  separate  capa- 
city ;  but  on  a  Motion  to  be  admitted  to  go  in  before  the  Master, 
and  prove  this  Debt  under  the  Decree,  it  was  referred  to  the 
Master  to  take  the  Account  (c).  If  there  be  settled  Accounts, 
and  it  is  necessary  to  ascertain  whether  or  not  the  Accounts 
have  been  settled,  a  Bill  must  be  filed,  or  the  Question  submit* 
ted  to  the  Court  by  way  of  Motion,  upon  Affidavits  {d). 

When  a  Person  is  once  examined  before  the  Master,  he  can- 
not be  re-examined,  without  an  Order  for  that  purpose  (e). 

A  Witness  examined  in  the  Cause,  cannot  be  re-examined  be- 
fore the  Master,  without  an  Order  for  that  purpose  (/),  and 
then,  not  to  any  matters  he  had  before  been  examined  to,  or  in 

(/)  Parkinson  t.  Ingram,  3  Ves.        (d)  Ibid. 

606.  \e)  Cowslade  v.  Cornish  2    Ves. 
(ti)  Ibid.  p.  607.  Paynter  v.  Hous-    270.  See  md.    Ex  parte  Saunderson, 

ton,  3  Merir.  303.  2  Cox,  196. 

(«)  3  Ves.  608.  (/)  Sawyer  t.  Bowyer,  I  Bro.  C. 

M  Ibid.  607.  c.  338.  S.  C.  2  Dick.  639 ;    and  see 

(z\  Sanfordy.Biddulph,  9  Ves.  36.  what  is  said  of  that  Case,  2  Dick. 

(a)  Parkinson  v.  Ingram,  3  Ves.  761.    Greenaway  v.  Adams,  13  Ves. 

607.  960.     Smith  y.  Althos,  1 1  Ves.  665. 

(b)  Bearcroft  y.  Berkley,  2  Cox.    Birch  v.  Walker,  2  Sch.  &  Lefr.  618. 
^w.  Vaug-han  r.  Lloyd,  J  Ccx.  81t 

ic)  Paynter  r.  Honston,  3  Merir. 
897. 
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which  he  may  be  interested,  and  the  Master  settles  the  interrog- 
atories {g\  who  in  80  doing  will  take  care  that  the  same  Witness 
is  not  a  second  time  examined  to  the  same  facts,  not  only  to 
prevent  the  Parties  being  loaded  with  unnecessary  expense  by 
useless  Depositions,  but  also  to  avoid  the  danger  of  Perjury, 
which  would  be  incurred  by  a  Witness  deposing  a  second^  time 
to  the  same  Fact,  after  having  seen  where  the  ^Cause  [*5l^ 
pinched,  and  how  bis  testimony  bore  upon  it  (/)•  If  he  has 
been  merely  examined  as  a  Witness  to  a  Deed,  or  some  such 
matter,  the  Interrogatories  need  not  be  settled  by  the  Master, 
as  ft  is  evident'then  that  he  is  not  to  be  examined  to  the  same 
matter  (g).  If  the  Witness  has  been  exa'mined  only  to  trifling 
facts  in  the  Cause,  or  if,  in  truth,  he  knows  more  than  he  has 
been  already  examined  to,  it  seems  he  may  be  examined  again 

Although  it  is  an  order  of  course  to  examine  a  Defendant  de 
benne  esse^  saving  just  exceptions,  yet  where  the  Cause  is  heard, 
and  it  appears,  such  Defendant  is  a  Party  interested,  it  was  held 
that  Cause  should  have  been  shown  against  such  an  Order  be- 
fore the  Witness  was  examined  (t). 

Testimony  in  the  Cause,  though  not  read  at  the  hearing,  may 
be  received  by  the  Master.  As  where  on  a  Bill  for  an  Account 
a  Witness  was  examined  before  the  hearing,  whilst  she  was  in- 
terested, but  after  the  hearing  she  released  her  Interest,  and  was 
re-examined  before  the  Master  (k) ;  for  when  the  Court  directs 
an  Inquiry  into  a  fact,  it  is  in  the  nature  of  a  new  Issue  joined  ; 
and  what  will  be  Evidence  in  any  other  Case  will  be  evidence 
before  the  Master  (/). 

The  Mister  may  admit  Depositions  taken  in  a  former  Cause 
between  the  same  Parties,  without  an  *Order  for  that  [*5I5 
purpose  (m),  and  Depositions  in  a  Cross-cause,  though  the  Bill 
was  dismissed  {n^.  If  Evidence  is  improperly  admitted.  Ex* 
ceptions  may  be  taken  (o). 

Where  Parties  go  before  the  Master  upon  a  Reference  he 
must  receive  Interrogatories  from  both,  though  one  of  them 
should  not  have  gone  into  any  proof  in  the  former  stage  of  the 
Cause  (p). 

Interrogatories  for  the  Examination  of  a  Party  are  settled  by 
the  Masterj  and  not,  as  in  the  case  of  a  Witness,  by  Counsel  {q). 
It  is  not  necessary,  in  any  case,  that  Examinations  should  be 
signed  by  Counsel  (r). 

ig)  BroimiDg  r.  BartOD,  2  Dick.        (/)  Smi'h  r.  Althas,  11  Yes.  664. 
506.  hn)  Anon.  3  Atk.  524. 

[/)  Vauffaan  v.  Lloyd,  1  Cox.  313.        (»)  Lubiere  r.  Geriam,  3  Yes.  579. 

(ff)  Birch  T.  Walker,  2  Sob.    &       (o)  Anon.  3  Atk.  624. 
Lefr.  618.  (p)  Hougb  r.  Williams,  2  Bro.  C. 

{h)  Vanghan  v.  Lloyd,  1  Cox,  313.  C.  190. 

u]  Glover  Y.  FaulkDer,  1  Yem.       (9)Parcellv.  Macnamara,  ITYes. 

452.  434. 

(4r) Calkm  ▼.  Mince,  2  Vem.  472.       \r)  Bonus  r.  Flack,  18  Vj».  287. 


515  EQUITY  JURISDICTION. 

If  a  Defendant  be  in  Custody  for  want  of  his  Examination 
he  is  discharged  immediately  upon  putting  it  in,  but  if,  on  re- 
ference, ft  proves  insufficient,  the  Plaintiff,  if  he  has  not  ac- 
cepted the  Costs  of  the  Contempt,  may  proceed  from  the  last 
Process  (*). 

If  the  Eiamination  on  Interrogatories  before  the  Master  is 
satisfactory  to  him,  but  not  to  a  Party  in  the  Cause,  an  Order 
may  be  obtained  referring  the  Examination  back  to  the  Master, 
to  look  into  it  and  see  if  it  is  sufficient,  and  if  he  reports  it 
sufficient,  an  Exception  may  be  taken,  stating  generally  that  the 
Master  had  reported  the  Examination  to  be  sufficient,  whereas 
he  ought  to  have  reported  it  insufficient  (t), 

5 1 6*]  *  A  Guardian  has  been  appointed  for  the  Defendant  who 
was  incapable  to  put  in  his  Examination  (u). 

Examinations  of  the  Defendants,  Executors,  to  Interrogato- 
ries exhibited  by  the  Plaintiff,  a  Co-executor,  under  a  Decree  to 
account,  taken  by  Commission,  and  returned  to  the  Six-Clerks 
Office,  being  for  the  benefit  of  all  Parties,  the  other  Defendants, 
Creditors  and  Legatees,  were  held  entitled  to  the  benefit  of 
them,  and  to  take  Copies  (x). 

After  the  Master  has  settled  his-  Report  no  further  Evidence 
is  admissible  (y). 

In  an  Account  against  an  Executrix,  the  Master  was  directed 
to  allow  Items,  as  to  which  it  was  verified  by  Affidavit,  that  the 
Vouchers  were  impounded,  in  the  Ecclesiastical  Court ;  it  be- 
ing the  habit  of  that  Court  not  to  give  up  any  thing  Impounded, 
and  the  Expense  of  havmg  the  Officer  attend  the  Court  with  the 
Vouchers  being  considerable  (z). 

A  Party  in  his  Examination  may  charge  and  discharge  him- 
self in  the  same  setitence^  but  not  in  different  sentences  (a). 

Where  an  Account  furnished  by  a  Party  before  any  Suit  is  in- 
stituted is  produced  to  charge  him  with  the  several  Items  on  the 
Debit  side,  he  is  entitled  to  resort  to  the  Credit  side  in  support 
of  bis  discharge  (&)• 

517*]  An  Exertion,  it  has  been  held,  will  not  lie  to  the^Mas- 
ter's  Certificate  ot  having  settled  Interrogatories ;  but  such  In- 
terrogatories must  be  put  to  the  Witnesses,  who  answer,  as  macfa, 
or  as  Tittle  as  they  please,  and  then  the  Master  certifies  whether 
the  Examination  is,  or  is  not,  sufficient,  and  Exceptions  may  be 
taken  to  thai  Certificate  (e).     In  other  Cases,  however  it  has 

(t)  Bonut  T.  Flack,  18  Ves.  187.  (z)  Neilwn  v.  Coideil,  8  Ves.  146. 

(1;  Parcel]  T.Macnamara,  12  Ves.  (a)  Kirkpatrick  v.  LoFe,  AmbL 

166.  589 :  and  tee  Blount  v.  Barrow,  I 

(tt)  Attorney-General  v.  Waddio^^-  Ves.  jun.  646. 

ton,  1  Madd.  Hep.  321.  (b)  Boardmaa  r.  Jackaon,  2  Ball 

(of)  Dyott  ▼.  Anderton,  3  Ves.  9l  &  Bea.  382. 

ML  176.  (c)  PaxtoD  T.    DoQfflaa,  16  Ves. 

(y)TlkompsoQ  r.  Lambe,  7  V^.  248.    Staoyfbrd  y.  Tudor,  t  Dick. 
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been  held,  that  objections  to  Interrogatories  settled  by  the  Mas- 
ter may  be  taken  by  Exceptions  (rf). 

Where  there  is  a  general  direction  in  a  Decree  to  examine 
on  Interrogatories  before  the  Master,  as  the  Master  shall  direct, 
if  the  Party  has  been  examined  on  one  set,  and  afterwards  there 
should  arise  another  matter,  on  which  the  Master  thinks  it  pro- 
per to  be  examined,  it  is  in  the  Judgment  of  the  Master,  wheth- 
er, and  at  what  time,  and  how  often^ihe  thinks  fit  that  the  De- 
fendant should  be  examined  ;  nor  is  a  new  Order  necessary  as 
in  the  case  of  a  Witness  (e). 

The  Defendant,  on  a  Bill  for  an  Account,  will  be  discharged 
on  his  Oath  as  to  Sums  under  405.  but  a  Party  cannot,  by  way 
of  charge,  charge  another  Person  so  (/)• 

■ 

Further  Directions. 

After  the  Master^s  Report  is  confirmed,  the  Cause  is,  on  a 
Petitition  for  that  purpose  by  either  Party,  set  down  for  further 
directions. 

*In  order  to  add  anything  to  a  Decree,  the  conse-  [^516 

?uence  of  any  proceeding  which  the  Decree  bad  directed,  the 
)ause  must  be  set  down, for  further  directions.  To  alter  the 
Decree  itself  in  the  minutest  particular  the  Cause  must  be  re- 
heard (;),  unless  it  be  in  the  case  of  a  Charity  (A).  So,  an  Or- 
der made  upon  further  directions  is  a  decretal  Order,  and  can- 
not be  discharged  on  Motion,  and  its  being  by  consent  will  make 
no  difference.  If^  even  by  a  clerical  misprison,  any  thing  was 
inserted  iq  the  Order,  as  by  consent,  to  which  the  Party  had 
not  consented,  it  must,  it  seems,  be  rectified  by  a  Bill  qfrevieWf 
and  cannot  be  done  by  Motion  (t). 

A  Cause  may,  in  strictness,  be  set  down  for  further  directions, 
or  upon  the  Equity  reserved,  before  the  Lord  Chancellor  or 
the  master  of  the  Rolls,  without  reeard  to  the  circumstance 
where  it  was  heard  originally ;  though  it  is  very  inconvenient 

(*). 

K  Interest  is  not  given  as  it  ought  to  have  been,  by  the  De- 
cree, or  reserved,  it  is,  strictly,  a  matter  of  rehearing ;  but  if  the 
point  is  made  upon  a  hearing  for  further  directions,  it  may  be 
given  (/)  ;  for  in  that  state  of  the  Cause  the  Court  may,  as  be- 
fore observed,  on  further  directions,  add  to  the  Decree  as  by 
giving  interest,  which  was  not  reserved  (m). 


45' 


id)  Hngbes  v.  Willtamt,  6  Ves.  {h)  Attoraey-Geoana  r.  Whtteley, 

j9.  11  V68.  241. 

(e)  Cowslade  r.  CoraUb,  2  Ves.  (t)  Adod.  1  Ves.  jun.  93 

S70.  (A;)  Pembertoo  v.  Pambertoo,  11 

(/)  Everard  v.  Warren,  2  Chaa.  Ves.  53. 

Cas.  249.  (Z)  Creoze  ▼.  Hanter,  4  Bro.  318. 

^g^  Lord  Shipbrooke  r.  Lord  Hin-  Sammes  r,  Rickman,  2  Ves.  jun.  ^. 

chinorook,  13  Yes.  394.  Goodyerer.  Lake,  Ambl.  584. 

(m)  2  Ves.  Jan.  164v 
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^Supplemental  Bill. 

If  any  Property  or  Right  in  Litigation  vested  in  a  Plaintiff  U 
transmitted  to  another  by  Deed^  or  operation  of  Law^  the  Per- 
son to  whom  it  is  transmitted  is  entitled  to  supply  the  defects  of 
the  Suit,  if  it  become  defective  merely,  and  to  continue  it,  or  at 
least  to.  have  the  benefit  of  it,  if  abated.  It  seems  also  cleafi 
that  if  any  Property,  or  Right  before  vested  in  a  Defendant  be- 
comes transmitted  to  another,  the  Plaintiff  is  entitled  to  render 
the  Suit  perfect  if  become  defective,  or  to  continue  it  if  abated, 
against  the  Person  to  whom  that  Property  or  Right  is  transmit- 
ted (n).  This  leads  to  the  consideration  of  Supplemental  Bills 
and  Bills  of  Revivor.  We  shall  first  treat  of  Supplemental 
Bills. 

Supplemental  Bills  are  necessary,  either  1st.  In  respect  of 
%omt  defect  in  the  original  Bill,  or  in  some  of  the  Proceedings 
upon  it ;  or,  2dly.  In  respect  of  new  Evidence  discovered,  or 
of  some  event  occurring  subsequent  to  the  filing  of  the  Bill,  which 
gives  a  new  interest  in  the  matter  in  dispute  to  a  person  who  is 
not  a  Party  to  the  Bill. 

But  though  a  Supplemental  Bill,  properly  so  called,  is  a  Bill 
brought  in  respect  of  new  matter  arisen  since  the  filing  of  the 
origin$il  Bill,  and  before  the  original  comes  to  a  hearing  (o), 
yet  such  a  Bill  may  be  filed  to  add  Parties^  where  the  Proceed- 
ings are  in  such  a  state  that  the  original  Bill  cannot  be  amended 
520"^]  for  that  purpose  {p)  \  or  to  obtain  a  further  discovery,  *or 
put  new  matter  in  Issue,  and  this  may  be  done  before  or  after  a 
Decree  ;  and  the  Bill  may  be  either  in  aid  of  the  Decree,  that 
it  may  be  carried  fully  into  execution,  or  that  proper  directions 
may  be  given  upon  some  matter  omitted  in  the  original  fiill, 
or  not  put  in  Issue  by  it  (9),  or  by  the  Defence  made  to  it ;  or 
to  bring  formal  Parties  before  the  Court  (r). 

Supplemental  Bills  are  often  brought  in  aid  of  a  Decree,  as  on 
a  Decree  to  account,  for  want  of  full  direction  before ;  and  di- 
rections are  given  upon  the  Supplemental  Bill,  that  the  new 
matter  should  be  connected  with  the  former  Decree  (5). 

A  Supplemental  Bill  may  be  filed  even  after  a  Cause  has  been 
heard,  and  an  Account  directed,  for  a  discovery  of  more  Evi- 
dence touching  a  matter  of  Account  (/)  ;  but  where  a  Supple- 
mental Bill  is  brought  after  Publication^  it  is  irregular  to  ex- 
amine Witnesses  to  amatter  that  was  in  Issue^  and  not  proved  in 
the  original  Cause,  nor  can  such  proofs  be  read ;  and  if  there 

(ft)  Redead.  Tr.  PL  48.  (r)  Redes.  Tr.  Fl.  49,  3d  edit  and 

(0 j  Jones  T.  Jooes,  3  Atk.  21 7.  the  Cases  there  cited  ;  and  see  ibid. 

ip)  Redesd.  Tr.  PL  69,  who  cites  3  263. 

Atk.  370;  but  see  3  Atk.  817,  and  («)Dormerv.Forte8Gue,3Atk.I33. 

Anon.  MS.  ((}  Boeve  v.  Skipwitb,  2  Ch.  Rm. 

(9)  See  3  Atk.  1 10.  14t.  S.  C.  1  £q.  Abr.  80. 
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be  no  proof  a»  to  the  new  matter  in  the  Sapplemental  Bill  it 
will  be  dismissed  (ti). 

Bj  an  Order  of  Lord  Hardwicke  (x)  no  Supplemental  or  new 
Bill  in  nature  of  a  Bill  of  Review,  grounded  upon  any  now  mat- 
ter discovered,  or  pretended  to  be  discovered,  since  the  pro- 
nouncing of  any  Decree  of  the  Court,  in  order  to  the  reversing 
or  varying  of  such  Decree,  can  be  exhibited  without  the  special 
leave  of  the  Court  first  obtained  for  that  purpose,"*  and  [*521 
unless  the  Party  eihibiting  the  same  do  first  deposit  with  the 
Registrar  of  the  Court  so  much  Money,  as,  together  with  the 
Deposit  by  the  Rules  of  the  Court  to  be  made,  on  obtaining  a 
re*bearing  of  the  Cause  wherein  such  Decfee  was  pronounced, 
will  make  up  the  sum  of  Fifty  Pounds,  as  a  pledge  to  answer 
such  Costs  and  Damages  as  shairbe  awarded  to  the  adverse  Par- 
ty, in  case. the  Court  shall  thini  fit  to  award  any  at  the  hearing 
of  the  Cause  on  such  Supplemental  or  new  Bill  (y). 

Diligence  forms  an  ingredient  in  the  mind  of  the  Court  on  Ap- 
plication made  for  leave  to  file  Supplemental  Bills,  on  the 
ground  of  Evidence  having  been  newly  discovered  (z). 

When  any  event  happens  subsequent  to  the  filing  of  the  ori- 
ginal Bill,  which  occasions  any  alteration  in  the  interest  of  any 
of  the  Parties  to  the  Suit,  and  does  not  deprive  a  Plaintiff  of  all 
interest  in  the  subject,  as  in  the  case  of  a  Mortgage,  or  if  an 
event  occurs  which  gives  a  new  interest  in  the  matter  in  dispute 
to  any  Person  not  a  Party  to  the  Bill,  as  the  birth  of  a  Tenant  in 
Tail,  or  by  the  happening  of  any  other  Contingency,  the  defect 
may  be  supplied  by  a  Supplemental  Bill. 

Where  a  Bill  claims  against  the  first  Tenant  in  Tail  in  being, 
a  charge  upon  the  whole  Inheritance,  which  is  in  strict  Settle^ 
rncnt,  if  the  Tenant  in  Tail  dies  without  Issue,  all  the  proceed, 
logs  may,  by  a  Supplemental  Bill,  be  had  against  the  second 
Son,  as  if  he  had  been  a  Party  to  the  original  Bill  (a). 

*A  SiwpUmental  Bill  in  the  nature  o/vl  Bill  of  Review  [*522 
may  be  hied,  containing  new  matter  discovered  since  the  filing 
of  the  original  Bill,  and  a  Decree  not  signed  and  enrolled,  to- 
gether with  a  Petition  of  Rehearing,  in  the  nature  of  a  Bill  of 
Review,  praying  that  the  former  Decree  may  be  rectified  in  the 
particulars  complained  of  by  the  Supplemeatif  Bill  (b) ;  It  is 
necessary  to  obtain  leave  of  the  Court  to  file  such  Bill ;  and  the 
same  Affidavit  is  required  for  this  purpose  as  is  necessary  to  ob- 
tain leave  to  file  a  biil  of  Review  on  Discovery  of  new  matter 
(c). 

(u)  Banial  v.  Bagnal,  Via.  Abr.  (&)  Standish  v.  Radley,  Barnard, 

tit.  Chancery  (It  A.)  Ca.  8, 9.  463.  S.  C.  3  Atk.  177.  2  Atk.  40;  and 

(r)Anon.  lltbOct.  1741.  MS.  see  Goold  v.  Tankard,  3  Atk.  35. 

(v)  AtaeU  r.  Montgomery,  3  Atk.  Lord  Effingham  r.  Lord  PorUmouth, 

138.  1  Ves.  430.  Moore  t.  Bioore,  2  Ves. 

(z)  Harrington  v.  O'Brien,  1  Ball  598. 

&  Beatty,  142.  (c)  See  Redead.  Tr.  PI.  82. 

(a)  Lloyd  y.  Johnes,  9  Ves.  58. 
Vol.  II.  41 
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Upon  a  Sapplemeotal  Bill  in  nature  of  a  Bill  of  Review  of  a 
Decree,  not  signed  and  enrolled,  upon  the  alleged  diacoTerf  of 
new  matter,  it  has  been  said,  (d),  that  if  the  Defendant  can 
show  that  the  allegation  is  false,  he  must  do  so  by  Plea,  and  that 
it  is  too  late  to  insist  upon  it  br  Answer ;  but  as  the  Bill  mast 
allege  the  fact  of  Discovery,-  and  that  fact  must  be  the  ground  of 
the  Proceeding,  it  seen^s  equally  liable  to  a  Traverse  byAn« 
swer,  and  by  Evidence,  as  any  other  fact  stated  in  the  Bill  («)• 

Though  by  the  8  &  9  Wil.  3,  c.  1 1 ,  s.  7,  a  Suit  does  not  abate 
upon  the  death  of  one  Defendant,  but  may  go  on  against  the- 
others,  yet  it  must  be  with  this  restriction,  viz.  that  the  subject 
matter  of  the  Bill  iH  not  hurt  by  the  death  of  suclr  Defendant 

6^3*]  *Where  the  Plaintiff,  a  Feme  Sole,  married  after  the 
Suit  was  instituted,  and  a  Settlement  was  executed,  assigning 
all  her  Right  and  Interest  to  Trustees  for  her  and  her  Issue,  a 
Supplemental  Bill  was  considered  as  necessary  (g). 

So,  if  a  Plaintiff  becomes  Bankrupt,  his  Assignees  may  file  a' 
Supplemental  Bill  (A),  or  rather  an  original  Bill  in  the  nature  of 
a  Supplemental  Bill  (t).  But  where  a  small  sum  of  Money  (50/.) 
had  been  decreed  to  be  paid  to  the  Bankrupt,  the  same,  on  Pe- 
tition  by  the  Bankrupt  and  his  Assignees,  was  ordered  to  be 
paid  to  the  Assignees,  without  a  Supplemental  Bill  (A:) ;  and 
though  Assignees  do  not  file  a  Supplemental  Bill,  the  Bill,  it  has 
been  held,  could  not  be  dismissed  (/)• 

if  a  Plaintiff  becomes  a  Lunatic,  a  Supplemental  Bill  may  be 
filed  in  the  joint  names  of  the  Lunatic^ndof  the  Committee  of 
his  Estate  (m).  So,  if  a  Party  Defendant  becomes  a  Lunatic,  a 
Supplemental  Bill  must  be  filed  against  the  Lunatic  and  his  Com- 
mittee ;  and  if  the  Committee  be  afterwards  changed,  the  new 
Committee,  on  Motion,  will  be  ordered  to  be  substituted,  as  a 
Defendant  in  the  place  of  the  old  Committee  (n). 

534*3  "^'^^  -B'"  ^^  ^'^^  ^7  ^^  Administrator  durante  minore 
mtatt^  and  the  Infant  attains  Twenty-one,  thooghjust  before  the 
hearing  of  the  Cause,  there  must  be  a  Supplemental  Bill  (o)« 

(d)  2  Atk.  40 ;  b«t  see  tiie  obsenr-  v.  Bntler,  I  Co.  Bank.  Law,  57S,  eth 
aiion  on  this  Case  iledead.  Tr.  PI.  edition;  andBoddyy.  Kent,  1  Me- 
236,  in  note  fx.)  riv.  363,  kc.  where  Sellers  r.  Daw- 

(e)  Redesd.  Tr.  PI.  S37.  3d  edit.  son  is  observed  npon,  and  it  was  held, 

g)  Brown  T.  Higden,  I  Atk.  S91.  that  the  Order  of  Dismissal  in  that 

)  Mere  wether  r.  Mellish,  13  Ves.  Case  was  obtained  irregularly,  but 

436.  ooald  not  be  considered  as  a  nullity 

[h)  WUliams  r.  Kinder,  4  Yes.  387.  until  set  aside. 

See  1  Atk.  263.  Comjn^  Reports,  (in)  See  Brown  ▼.  Clarke,  3  Wood. 

590.  Lect.  378,  in  note*  where  the  form  of 

Ji)  Redesd.  Tr.  PI.  p.  61.  such  a  Bill  is  noticed. 

fc)SetooleY.  Healey,lU3ro.  C.C.  (n)  Johnson  ▼.    Legard,  MS.  9d 

I.  March  1816. 

(j)  Sellers  t.  Dawson,  S  Dick.  738.  (o)  Stubbs  ▼.  Leigh,  I  Cox,  f  33. 
S.  Q.  t  Aflstr.  458  ;  bat  see  Davison 
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And  where  Assignees  of  a  Bankrupt  die,  or  are  discharged, 
and  others  are  put  in  their  room,  they  cannot  revive^  but  must 
file  a  Supplemental  Bill,  to  entitle  them  t6  the  benefit  of  Pro- 
ceedings in  a  former  Suit  (p). 

Where  a  Supplemental  Bill  after  a  Decree  brings  a  new  Per- 
son or  a  new  lolerest  before  the  Court,  it  is  open  to  the  Parties 
to  make  any  objection  to  the  Decree,  that  might  have  been  made 
at  the  first  bearing  (j). 

A  Purchaser,  pedente  Jite,  may  file  a  Supplemental  Bill,  and 
cpmes  into  Court  oro  bono  et  malo^  and  is  liable  to  all  Costs  in 
the  Proceedings  from  the  beginning  to  the  end  of  the  Suit  (r). 

A  Tenant  in  Tail,  claiming  upon  the  death  without  Issue  of  a 

Preceding  Tenant  in  Tail,  not  through  or  under  him,  but  as  a 
Lemainder-man,  is  entitled  to  continue  the  suit  of  the  former 
Tenant  in  Tail,  and  to  the  Benefit  of  the  Proceedii^,  by  a  Sup* 
plemental  Bill(5}. 

Where  a  Bill  is  brought  to  have  the  Benefit  of  a  former  De^ 
cree^  the  Plaintiff  cannot  examine  Witnesses,  much  less  the  same 
Witnesses  to  the  matters  in  Issue  in  the  former  Cause ;  but  on 
such  a  Bill  *the  Court  may  examine  the  justice  of  the  [*595 
former  Decree ;  but  then  it  must  be  upon  the  Proofs  taken  in 
(he  Cause  wherein  that  Decree  is  made  (/)» 

In  general,  on  a  Bill  to  carry  a  former  Decree  into  execution, 
the  Court  can  only  do  that,  and  not  vary  it ;  but  there  are  in- 
stances where  the  Court  has  considered  tte  Directions,  and 
whether  there  wa^  any  mistake,  especially  as  between  new  Par- 
ties (u). 

If  a  Supplemental  Bill  is  brought  against  a  Person,  not  a  Par- 
ty to  the  original  Bill,  praying  that  he  may  answer  the  original 
Bill|  and  no  reason  is  su^ested  why  he  could  not  be  made  a  Par- 
ty to  the  original  Bill  by  Amendment,  he  may  demur  (x)* 

If  a  Supplemental  Bill  is  brought  upon  matter  which  arose  be- 
fore the  original  Bill  was  fiJed,  and  this  is  not  apparent  on  the 
Bill,  tbe  Defendant  may  plead  that  Fact  (y). 

A  Supplemental  Bill  must  state  the  original  Bill,  and  the  Pro- 
ceedings thereon :  and  if  the  Supplemental  Bill  is  occasioned 
by  an  event  subsequent  to  the  original  Bill,  it  must  state  that 
event,  and  the  coDsequent  alteration  with  respect  to  the  Parties ; 
and,  in  general,  such  Bill  must  pray  that  all  the  Defendants  may 
appear,  and  answer  to  the  Chaises  it  contains.  For,  if  tbe 
Supplemental  Bill  is  not  for  a  Discovery  merely,  tbe  Cause 
must  be  heard  upon  the  Supplemental  Bill,  at  the  same  time 
that  it  is  heard  upon  the  original  Bill,  if  it  h«ks  *not  been  [^5^6 

(p)  Anon.  1  Atk.  88.  8.  C.  ibid.  (t)  Johosoo  v.  Nordwy,  S  Vera. 

S7l.  409 ;  and  see  Wert  v.  Slitp,   1  Ve8. 

(9)Hi]l  r.  Cfaapmaa«  3  Bro.  C.  C.  245. 

3W.  (u)  West  V.  Skip,  1  Yes.  345. 

(r)  Avon.  I  Atk.  88.  S.  C.  ibid.  89.  (x)  3  Atk.  817. 

(sjLlojd  V.  Jobnes,  9  Yes.  37.  (y)  Redesd.  Tr.  PI.  fiM.  8d  edit. 
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before  heard  ;  and  if  tlie  Cause  has  been  before  heard,  it  musi 
be  further  beard  upon  the  SupplemeDtal  Matter  (y). 

Bill  of  Revivor* 

If  any  of  the  Parties  to  a  Suit,  Plaiotiffs  or  Defendants,  die, 
or  if  a  Feme  Sole  FlaintilF  marries  (z),  (it  is  different  if  a  Feme 
Sole  Dffendanl  marries)  (a),  regularly,  the  Suit  abates^  and  a 
Bill  of  Revivor  is  necessary ;  but  though  a  Feme  Sole  pending 
the  Suit  marries,  yet  if  the  Cause  proceeds,  and  a  Decree  is 
made,  this  is  not  a  sufficient  ground  to  reverse  the  Decree  (b)  ; 
and  where  in  a  Bill  of  Revivor  the  Plaintiff  omitted  to  make  one 
Defendant  a  Party,  it  was  held  no  ground  for  a  Re^hearing,  the 
Proceedings  having  been  in  such  Defendant's  name  (c)«  An 
abatement  by  death  is  occasioned  only  by  the  death  of  such  as 
are  so  far  material  Parties,  and  concerned  in  interest,  as  to  make 
it  necessary  to  have  their  Representatives  before  the  Conrt  pre- 
vious to  a  final  Determination  of  the  Cause  (d). 

If  the  Interest  of  a  Party  djing  so  determines  that  it  can  no 
longer  affect  the  Suit,  and  no  Person  becomes  entitled  there- 
upon to  the  same  Interest,  which  happens  in  the  case  of  a  Ten- 
ant for  Life,  or  a  Person  having  a  temporary  or  contingent  In* 
527*]  terest,  or  an  ^interest  defeasible  upon  a  Contingency,  the 
Suit  does  not  abate  so  as  to  require  any  Proceeding  to  warrant 
the  Prosecution  of  the  Suit  against  the  remaining  Parties ;  but  if 
the  Party  dying  be  the  only  Plaintiff,  or  sole  Defendant,  there 
may  be  necessarily  an  end  of  the  Suit,  no  subject  of  litigation 
remaining.  If  the  whole  Interest  of  a  Party  dying  survives  to 
another  Party,  so  that  no  Claim  can  be  made  by  or  against  the 
Representatives  of  the  Party  dying,  as  if  a  Bill  is  filed  by  or 
against  Trustees  or  Executors,  and  one  dies,  not  having  possess- 
ed any  of  the  Property  in  question,  or  done  any  Act  relating  to 
it  which  may  be  questioned  in  the  Suit,  the  Proceedings  do  not 
abate  (e) ;  as  where  two  Joint-tenants  file  a  Bill,  and  one  of 
them  dies  (/).  So  in  the  case  of  Creditors  suing  on  behalf  of 
themselves,  and  all  other  Creditors  ;  if  one  Plaintiff  dies,  the 
Suit  does  not  abate,  because  the  Representatives  of  the  deceas- 
ed Plaintiff  may  come  in  under  the  Decree  in  Common  with  tfie 
other  Creditors  (g).    A  Creditor,  who  comes  in  before  the  Mas- 

(y)  Redesd.  Tr.  PI.  69,  who  oites  3  (c)  Peachy  v.  Vintoer,  Cban.  Rep. 

Atk.217.  J62- 

(z)  Darbaioe  V.  Koig^ht,  1  Vera.  (cf)  See  Finch  v.  Winchelsea,  Eq. 

318.    Wbaram  v.  Bronghton,  1  VeB.  Cas.  Abr.  SEq.  €as.  Abr.  n.  1,  in 

182.  marr. 

,   (o)  lb. ;  and  see  AbergTAvenny  r.  (e\  Redead.  Tr.  PI.  46. 3d  edit 

Abemvenny,  Vin.  Abr.  tit.  Baron  (/)  3  Cb.  Rep.  66.    Sic  diet,  in 

and  Feme«  J.  A.  pi.  20.  FeUows  v.  Williamsoo,  1 1   Ves.  309, 

(b)  See  Cranbom  ▼.  Daloiahoy,  2  and  in  Boddy  y.  Kent,  1  Merir.  364. 

Freem.  109.  S.  C.  1  Dick,  a  Cran-  (g)  Boddy  v.  Kent,  1  Merir.  364- 
bom  ▼.  Dalmahoy,    1  Chan.  Rep. 
231.  Nels.  86. 


CHANCERY  PRAC11CE. 


527 


ter  OD  the  Creditor's  Bill,  may  revive  (A).  Sed  qumre^  whether 
on  a  Bill  by  some  Creditors  in  respect  to  their  several  Demands, 
but  not  on  behalf  of  a//  the  Creditors,  if  one  of  the  Piaintifis  dies, 
there  is  an  Abatement  (A)  ?  So,  it  seems,  if  there  be  a  Suit  for 
a  Leeacy  against  Baron  and  Feme,  the  latter  being  *Ex-  ["^528 
ecutrix  of  the  Testator,  and  the  Baron  dies,  the  Suit  does  not 
abate  {%). 

In  like  manner,  if  U  Bill  be  filed  by  Husband  and  Wife,  for  a 
demand  in  right  of  the  Wife,  and  the  Husband  dies,  it  is  consid- 
ered as  in  the  nature  of  a  Ckost  in  Action^  and  survives  to  her, 
and  the  Suit  does  not  abate  {k).  So  if  a  promise  is  made  to 
Husband  and  Wife,  and  they  file  a  Bill,  and  the  Wife  dies,  the 
Suit  does  not  abate  (/),  because  the  whole  interest  survives  to 
the  Husband. 

A  Suit  is  not  abated  by  the  Death  or  Outlawry  of  a  Relator^ 
but  in  such  case  the  Court  suspends  further  Proceedings  until 
another  Relator  is  appointed  {m). 

If  a  Decree  has  been  assigned  and  enrolled  it  ought  to  be  re- 
vived by  mre  ^acta^  (n)  ;  but  where  there  were  Proceedings 
relating  to  Costs,  <{rc.  after  the  Decree  was  enrolled,  which  the 
sdrt  facias  wduld  not  revive,  the  Court  held  a  mere  Bill  of  Re- 
vivor to  be  proper  (o).  An  Assignee,  it  seems,  cannot  revive 
by  scire  facias  (p) ;  and  indeed,  in  a  distinguished  Publication, 
It  is  said,  that  ^'  the  Enrolment  of  the  Decrees  beii^  now  much 
disused,  it  is  l>ecome  the  Practice  to  revive,  in  all  Cases,  indis- 
criminately, by  Biir'  (q). 

*A  Plaintiff,  however,  on  the  death  of  a  Defendant,  is  [^529 
not  obliged  to  bring  a  Bill  of  Revivor,  but  may  file  a  new  Bill 
if  he  thinks  he  can  make  a  better  Case  than  by  the  first  Bill 

(r). 

If  a  Defendant  dies  after  the  hearing  of  the  Cause,  but  before 
Judgment,  it  is  not  necessary  the  Suit  should  be  revived  before 
Judgment  is  given  (s). 

Where  one  Tenant  in  Common  dies,  his  Representative  may 
revive  (0,  without  making  the  surviving  Tenant  a  Co-Plaintiff; 
but,  in  such  case,  he  must  make  him  a  Defendant  (u). 

If  a  Cause  has  been  heard  on  a  Bill  of  Interpleader^  and  a 


(A)  Pitt  ▼.  Duke  of  Kichmond,  1 
£q.  Abr.  3.  A 

?i)lbid-  ^ 

(tj  Sbeberry  ▼.  Brings,  2  Vera. 
249.    Sed  vid.  Aoon.  3  Salk.  84. 
.  (Ar)  Anon.  3Atk.  7S6.  3  Ch.  Rep. 
40.  2  Freem.  133.   Sed  vid.  Ld.  Re- 
desd.  Tr.  PK  p.  47. 3d  edit. 


(/)  Cary,  88". 


i)  See  note  to  I  Swanst.  305, 
wbere  the  Authorities  are  given. 

(n)  I  £q.  Abr.  4,  in  margin,!  Yes. 
sen.  185. 

(o)  2Cb.  Rep.  67.  9.C.  I  Eq.  Abr. 

4- 


(p)  Dunn  T.  Allen,  1  Vern.  46. 
Sffi  vid.  S.  C.  ibid.  283. 

(o)  Redesd.  Tr.  PI.  64,5. 

(r)  Spencer  ▼.  Wraj,  I  Vern.  463. 
Blount  V.  Doughty,  3  Atk.  486. 

fjr)  Folkes  v.  Western,  9  Yes.  461. 
S.P.  Ashburnham  F.  Tbofnpeon,MS. 

(<)  The  Snit  becomes  defective,  $ed 
quasre  if  abated.  See  diet,  in  Boddy 
V.  Kent,  I  Merir.  364.  Sed  md.  2 
Yes.  232.  2  Bro.  P.  C.  623.  4  Bro.  P. 
C.  395. 

(u)Fa]lovr6  ▼.  Wilkinson,  II  Yes. 
313.  Sic  diet,  Boddy  v.  Kent,  I  Me- 
riv.  p.  364. 
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Trial  al  Lav  has  been  directed  to  settle  the  Rights  betweea  the 
Defendants,  this  puts  an  end  to  the  Suit  as  to  the  Plaintiff;  so 
that  if  be  afterwards  dies,  no  Revivor  is  necessary,  each  De- 
fendant being  in  the  nature  of  a  Plaintiff  (x). 

If  an  Administrator  obtains  a  Decree,  but  dies  before  Enrol* 
ment,  the  Administrator  de  bonis  nan  may  revive  this  Deciee 
within  the. Equity  of  the  Statute,  called  the  Oxford  Act.  (y). 

A  Bill  of  Revivor  of  a  Bill  of  Revivor  lies  (z). 

If  one  be  named  in  the  origitial  Bill  who  is  yet  alive,  be  on^t 
not  to  be  named  in  the  Bill  of  Revivor,  because  the  Suit  never 
abated  as  to  him  ;  but  if  named  in  the  Bill  of  Revivor  only,  be 
530*]  may  be  named  in  every  *Bill  of  Revivor  after,  because 
he  was  not  named  Defendant  in  the  original  Bill  (a). 

If  two  Joint-Tenants  exhibit  their  Bill,  and  one  Releases, 
this  will  not  abate  the  Suit  as  to  the  other  (i)« 

It  has  been  held,  that  Costs  decreed  to  a  Plaintiff  or  Defend- 
ant fall  to  the  ground  by  the  death  of  the  Party,  he/ore  they  are 
taxed  (c),  and  a  Report  made  in  the  Life-time  of  the  Party  ;  for 
this  is  actio  personalis^  et  moritur  cttm persona  (d) ;  but  if  taxed 
they  become  a  Judgment  Debt,  and  if  the  Party  to  whom  they 
are  given  dies,  they  go  to  the  Representative,  who  may  revive 
for  Costs  only  (e)«  Nor  is  a  Cause  out  of  Court  for  the  purpose 
of  Revivor,  in  consequence  of  the  Bill  being  dismissed  ;  nor 
IB  an  enrolmeot  of  the  Decree,  necessary,  to  entitle  the  Repre- 
sentative of  a  Party  to  revive  for  Coste  (/  )• 

531  *]  If  a  Defendant  be  in  Execution  for  Costs,  and  the  *Plain- 
tiff  dies,  the  Chancellor,  on  application,  will  make  an  Order 
that  the  Representative  should  revive  within  a  certain  time,  aad 
if  he  does  not,  that  the  Defendant  should  be  discharged  (g). 

Baron  and  Feme  brought  a  Bill  to  redeem  a  Mortgage ;  the 
Defendants  pleaded  thereto,  and  the  Plea  was  ovemileo,  with 


[x]  Anon.  1  Vera.  352.  (df)  Oilb.  For.  Rom.  181. 

(y  1  Oireii  v.  Caraoo, «  Vera.  887.  (e)  White  v.  Haywaid,  t  Vet.  461 ; 

(«)  Hardr.  201.  and  see  Johnscm  v.  Pack,  ibid.  p. 

fa)  Hard.  201, 2.  465.  Edgil  v.  Brovroa,  1  Dick,  SS ; 

&i  2  Freein.  6.  and  see  Redesd.  Tr.  PI.    164.    3d 

[ej  Select  Cases  in  Chancery,  p.  edit,  where  1  Bro.  C.  C.  438  is  cited. 

21.  Hall  T.  Smith,  1  Bro.  C.  C.  438.  See  also  Lowteo  t.  Major  andCooi- 

S.  C.  2  Dick.  649.  contra,  Morgan  t.  mooaky  of  CoMiester,  2  Merir.  1 16. 

Scttdaroore,  2  Ves.  jun.  313.    3  Ves.  In  Thorn  ▼.  WL  Select  Cas.  64.  tJbe 

^98.    In — P-»  ▼.  *-«-,  22  I>ec.  1818.  Lord  ChanceflSr  said  there  ooald  be 

MS.  the  Vice  Chancellor,  on  a  Bill  of  no  Reyiror  for  Costs,  except  where 

Revivor  for  Costs,  was  of  tipinion  there  was  a  Decree  for  an  AccouBt* 

with  Lord  Thorlow,  that  by  a  Decree  but  that  Case  is  orermled  hf  Uie 

givimg  Coeto  there  was  an  inchoate  liefore-mentioned  Case  of  White  f. 

neht  to  the  Costs  when  taxed ;  and  Hay  ward.  See  Lowtea  r.  Mayor  of 

when  taxed,  the  Party  was  entitled  Colchester,  2  Meriy.  116. 

to  them  by  relation  from  the  time  of  (/)  Lowten  y.  Mayor,  kc  of  Gel* 

the  Decree,  jvst  as  at  Law,  Costs  Chester,  2  Meriy.  116. 

taxed   relate   to   the  Verdict;    bat  {g)  White    y.    Hi^ward,  before 

there  being*  a  defoct  in  the  Bill,  the  Lorl  Hard,  noticed    in  Sloi^gfaa  ▼. 


Caee  did  not  call  upon  him  to  decide    Scadomore,  3  Ves.  197. 

the  pAint. 
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Coets.    The  Bfiron  died,  and  it  was  held,  the  Feme  by  survivor^ 
skip  was  entitled  to  the  Costs  {h). 

if  any  thiog  remains  eiecutory  in  the  Decree  besides  the 
payment  of  Costs,  the  Party  may  revive,  though  the  Costs  are 
not  taied  ;  and  that  revives  the  right  to  Costa  (i). 

However  it  might  have  been  in  the  time  of  Lord  Nottingham 
(Ar),  it  is  now  a  settled  Rule,  that  where  Costs  are  payable  out 
of  a  Real  Estate  (/)}  or  other  particular  Fund  (m),  or  wherever 
any  thing  of  a  Daty  is  decreed  (n),  there  may  be  a  Revivor  for 
them* 

In  the  case  of  a  Bill  of  Discovery  and  an  Answer,  and  an 
Abatement  by  the  marriage  of  a  Female  Plaintiff,  there  cannot, 
it  seems,  be  a  Revivor  for  Costs  (o), 

A  Decree  for  a  Sum  against  an  Executor,  with  Costs  out  of 
Assets,  is  not  a  Decree  in  Personam^  *but  Executory  ;  [*632 
and  if  he  dies  the  Plaintiff  may  revive  against  the  Representa- 
tive of  the  Testator,  and  pursue  his  Assets  (f ). 

Where  the  Plaintiff  brought  his  Bill  against  the  Defendant's 
Father  for  Land,  and  revived  it  against  the  Defendant  as  Heir, 
and  afterwards  the  Bill  was  dismissed  with  Costs,  it  was  held, 
tl)At  the  Defendant  was  not  entitled  to  his.  Father's  Costs^  but 
that  they  died  with  him  (r)« 

A  Devisee  (4),  a  Purchaser  (/),  or  an  Assignee  (ti),  or  one 
who  claims  only  as  Vie\T  per  forman  Doni  (a;),  cannot  briog  a 
Bill  of  Revivor,  nor  have  such  a  Bill  brought  against  them,  there 
being  a  want  of  Privity  ;  but  in  these  Cases,  an  original  Bill  in 
the  nature  of  a  Bill  of  Revivor  must  be  brought  (y),  upon  which 
the  Decree  will  be  carried  on  in  the  same  manner  as  it 
would  have  been  on  a  Bill  of  Revivor,  and  no  new  Defence 
permitted  {z). 

Lord  Harawicke  held  that  a  Defendant  could  not  revive  but 
in  one  instance,  i*  e.  after  a  Decree  to  Account  (a),  in  which  case 
both  Parties  are  Actors,  and  either  may  revive  (b)  ;  but  from 
subsequent  Cases  it  seems  a  Defendant  or  his  Representattve 


{h)  Coppin  V.  -***-,  per  WiHiams, 
2  vol.  p. 

(i)  Jobnson  ▼.  Peck,  2  Ves.  465. 
Blower  ▼.  Morret,  3  Atk.  772. 

(k)  Morgan  y.  Scudamore,  3  Ves. 
195.  S.  C.  2  Ves.  jun.  313. 

(/)  3  Atk.  772,  812.  Jenour  r. 
Jeoour,  10  Ves.  572. 

[m]  Ibid.  3  Ves.  196.  Kemp  r. 
Mackarel,  3  Atk  812.  S.  C.  2  Ves. 
S79. 

Jfi)  Johnson  v.  Peck,  2  Ves.  465 ; 
I  lee  2  Ves.  579. 
M  DodsoQ  V.  Jndd,  10  Ves.  31. 
Iq)  Blower  r.  Morret,  2  Atk.  773. 
{r)IAovdr.  Powis,  Nels.  147.  S. 
C  3  Ch.  Rep.  S6.  Temple  v.  Roase, 
9  Cb.  Rep.  7.  t  Ditk.  16. 


(«)lCh.  Ca.  174. 

(I)  2  Freeman,  132. 

iu)  Harrison  r.  Ridley,  Com.  689. 

(x)  Osburn  v  Usher,  Dom.  Proc. 
13lh  March.  1722. 

[y)  See  Lord  Say  and  Sele,  Si;lect 
Cas.  Ch.  53 

[z]  Clare  y.  Wardell,  1  Vem.  54C. 
Mmshnll  y.  Lord  Mohun,  2  Vern. 
672. 

fa]  Anon.  3  Atk.  691. 

(6}  Lord  Stowell  y.  Cole,  1  £q. 
Abr.  p.  3.  S.  C.  2  Vem.  219,  296.—. 
See  1  P.  Wms.  263,  and  HoUtngs- 
bead*s  Case,  1  P.  Wms.  743.  Thorn 
T.  Pitt,  Select  Ceases  in  Ch.  54.  Kent 
v.Kent,Prec.Ch.  197. 
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(c)  may  ^revive  a  Suit  in  every  Case  where  he  or  they  can  de- 
rive a  Benefit  from  the  further  Proceeding  (d) :  the  doubts  for- 
merly thrown  out  on  this  point  seem  to  have  arisen  from  a  con- 
sideration of  the  inconvenience  of  drawifig  the  Account  of  As* 
sets  (e).  And  where  a  Plaintiff  filed  a  Bill  of  Revivor  after  a 
Decree,  and  the  Defendant  put  in  an  Answer,  but  the  Plaintiff 
did  not  obtain  an  Order  to  revive,  on  a  Motion  of  the  Defend- 
ant, the  Plaintiff  was  ordered,  within  a  week,  to  obtain  an  Order 
to  revive,  and  in  default,  that  the  Defendant  might  dl^aw  up  the 
Order  to  revive.  Default  was  made,  and  at  the  expiration  of 
the  week,  on  the  Motion  of  the  Defendant,  the  Cause  was  or- 
dered to  stand  revived  (/). 

When*  an  Injunction  Cause  abates  by  the  death  either  of  the 
Plainiff  or  the  Defendant,  the  Rule  is,  that  a  Motion  must  be 
made  to  revive  within  a  stated  time,  or  that  the  Injunction  may 
be  dissolved  (g)  ;  but  a  Defendant  cannot  revive  merely  for 
the  pirpose  of  dissolving  an  injunction  and  proceeding  at  Law 

<*)• 

If  in  Order  to  dismiss  has  been  obtained  after  an  ATiatement, 
althotgh  irregular,  it  is  not  to  be  regarded  as  a  nullity  ;  and 
such  Order  must  be  discharged  before  the  Plaintiff  can  obtain 
an  Q-der  to  revive  (t). 

634*]  If  a  Bill  of  Revivor  does  not  show  a  sufficient  Aground 
for  reviving  the  Suit,  or  any  part  of  it,  either  by  or  against  the 
Person  by  or  against  whom  it  is  brought,  the  Defendant  may,  by 
Demurrer,  show  cause  against  the  revival  (Ar).  If  a  Bill  of  Re- 
vivor is  brought  without  sufficient  cause  to  revive  the  Suit 
against  the  Defendant,  and  this  is  not  apparent  on  the  Bill,  the 
Defendant  may  plead  the  matter  necessary  to  show  that  the 
Plaintiff  is  not  entitled  to  revive  the  Suit  against  him  (/)•  And 
iftfce  Plaintiff  is  not  entitled  to  revive  the  Suit,  theugh  a  Title 
is  stated  in  the  Bill,  so  that  the  Defendant  cannot  demur,  a  Plea 
ma?  be  resorted  to  (m). 

I  seems  to  have  been  thought,  that  a  Defendant  could  only 
object  to  Revivor  by  way  of  Plea  or  Demurrer  {n)*  "  And" 
s^y%  Lord  RedesdaU^  ^^  there  maj  be  great  convenience  in  thus 
making  the  objection  ;  for  if  the  Defendant  objects  by  Answer 
meiely,  the  point  can  only  be  determined  by  bringing  the  Cause 
regtiarly  to  a  hearing;  but  if  the  objection  is  taken  by  Plea  or 


(c)  Kent  V.  Kent,  Free.  Ch.  197.        (g)  Select  Cases  in  Chancery,  34. 
Tborn  v.  Pitt,  Sei.  Cas.  54.  (n)  Horwood  v.  Schmedes,  13  Ves. 

(d)  Williams  t.  Cooke,   10  Ves.  311. 

406  \  and  see  Horwood  v.  Scbmedes,        (t)  Boddy  v.  Kent  1  Meriv.  361. 
13  Ves.  317.    Finch  r.  Lord  Win-        (il)Rede8d.  Tr.  PI.   164,  3d  edit. 

Chelsea,  I  Eq.  Cas.  Abr.  3.  and  the  AathoriUes  there  cited. 

(e)  See  Morgan  ▼.  Scudamore,  3       (/)  Ibid.  333,  and  who  cites  3  P* 
Ves.  195,  198.  Wms.  348. 

(/]  Gordon  v.  Bertram,  1  Meriv.        (m)  Jbid, 
154.  (n)  3  P.  Wms.  346. 


CHANCERY  PRACTICE.  534 

Demurrer,  it  may,  in  general,  be  immediately  determined  in  a 
summary  way"_(o). 

A  Bill  of  Aevivor  shotM  only  contain  so  much  new  matter  as 
iff  necessary  to  show  the  Right  to  revive  (p)  \  if  it  contains  more, 
it  is  demurrable  (^) ;  and  it  should  charge  that  the  Cause  ought 
to  stand  revived,  and  be  in  the  same  condition  with  respect  to 
the  Parties  in  the  Bill  of  the  Revivor,  as  it  was  in  with  respect 
to  the  Parties  to  the  original  Bill  at  the  time  *the  Abate-  [*535 
ment  happened  ;  and  it  roust  pray  that  the  Suit  may  be  revived 
accordingly*  It  may  be  likewise  necessary  to  pray  that  the  De- 
fendant may  answer  the  Bill  of  Revivor,  as  in  the  case  of  a  re- 
quisite admission  of  Assets,  by  the  Representative  of  a  deceased 
Party  (r). 

Although  a  Defendant  has  appeared,  and  answered  the  origin- 
al Bill,  yet  if  he  cannot  be  founa  to  be  served  with  a  Subpoena  to 
answer  a  Bill  of  Revivor,  the  Plaintiff  must  proceed  under  the 
Statute  5  Geo.  3  c.  25,  to  have  the  Bill  taken  pro  confesso  (s). 
Service  of  the  Subpoena  to  revive,  on  the  Clerk  in  Court  in  the 
original  Cause,  will  not,  on  Motion,  be  allowed  (t). 

It  seems  unsettled  whether,  if  an  orimnal  Defendant  has  had 
orders  for  time  to  answer  the  original  bill,  he  can  begin  again 
with  the  usual  course  of  orders  for  time  to  answer  in  the  reviv- 
ed Cause  (u)« 

If  the  Defendant's  time  for  answering  the  Bill  of  Revivor  is 
out,  viz.  eight  Days  after  Appearance,  unless  the  Defendant  has 
obtained  an  Order  for  further  time,  the  Court,  on  Motion,  will 
order  the  Proceedings  to  stand  revived  ;  as  it  will  also,  though 
the  Defendant  insists  by  his  Answer  that  the  Plaintiff  is  not  en- 
titled to  revive  ;  for  this  ought  to  be  shown  by  Plea  or  Demur- 
rer :  hut  if  it  appears,  at  the  hearing,  that  the  Plaintiff  had  no 
Tiile  to  revive,  he  cannot  have  a  Decree  (x)» 

It  seems  that  a  Defendant,  in  a  Bill  of  Revivor,  *can-'[*536 
not  plead  a  Plea  which  had  before  been  pleaded  by  the  original 
Defendant,  and  overruled  (y)  ;  nor  can  he  by  Answer  contest 
the  justice  of  a  Decree  {z). 

It  appears  to  be  unnecessary  to  revive  against  a  Defendant 
who  has  not  answered  (a). 

Where  a  Suit  in  Equity  abates  by  the  death  of  the  Plaintiff, 
his  Executor  or  Administrator  must  revive  within  six  years,  oth- 
erwise the  Statute  of  Limitations  may  be  pleaded,  except  where 

o)Redesd.  Tr.  P1.234.  Sdedit.  (u)  FaUowes  r.    Williamsoo,  11 

'p)Coin.  lUp.  590.  Ves.  306. 

q)  2  £q.  Abr.  io^marjpn.  (s)  Harris  v.  Poland,  3  P.  Wms. 

Samnda  r.  Fortado,  3  Bro.  C. 


{■ 


!q)  t  £q.  Abr.  lo  margin.  (s)  1 

rjIUdesd.  Tr.Pl.  70,  71.  348. 

9)  Henderson  and  others  ?.  Meg^,  (y)  I 

tro.  C.  C.  127.  James  r.  Dore,  1  C.  70. 


« ,  .     

Dick.  63.  (z)  Clare  v.  Werdcn,  2  Vern.  548". 

{i)  Broim  r.  Lee,  2  Dick.  545.    S.  Cf.  1  Dick.  20. 
Lee  ▼.  Warner,  ibid.  p.  546.  (a)  Oxburgh  r.  Fincbam,  t  VerQ. 

3Q8. 
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there  has  been  a  Decree  to  account^  in  which  case  a  Bill  of  Revi- 
vor  is  considered  in  the  nature  of  a  Scire  Facia$^  and  not  withto, 
or  barrable  by,  the  Statute  of  Limitations  (b). 

Notwithstanding  an  Abatement  by  death,  the  Court  sorne^ 
times,  with  the  consent  of  all  Parties  iatere8ted(c),  orders  coU 
lateral  things  to  be  done,  such  as  the  deU?ery  of  Deeds  and 
Writings,  or  Money  to  be  paid  out  of  the  Bank,  without  a  Revi* 
vor ;  but  this  is  only  done  where  the  Court  must  deliver  itself 
from  the  Custody  thereof,  some  way  or  other  and  proceed  ex 
officio  (d). 

Bill  of  Review. 

When  a  Decree  is  obtained,  and  the  same  is  enrolled,  the 
Cause  cannot  be  re-heard  upon  Petition  ;  and  the  Party  grieved 
537*]  can  in  no  caae  (not  even  where  *the  Decree  was  on  a 
Bill  taken  pro  confeeao  (e),  or  requires  explanation)  (/),  set 
aside  the  Decree,  or  obtain  relief  against  it  by  an  original  Bill, 
or  collaterally,  as  by  another  Bill  for  the  same  Cause  (g) ;  for 
then  the  Decrees  of  the  Court  would  be  contradictory,  which 
would  breed  the  utmost  confusion  (A) ;  the  only  remedy,  there- 
fore,  in  such  case  is  by  a  Bill  to  set  aside  the  Decree  for  Fraud 
(t),  or  a  Bill  ofReviewj  which  lies  against  those  who  were  Parties 
to  the  original  Bill,  and  against  them  only  (A;),  and  must  be  ei- 
ther for  Error  apparent  on  the  face  of  the  Decree^  or  upon  some 
new  matter,  as  a  rlelease,  Receipt,  &c.  proved  to  have  been  dis- 
covered since ;  for  unless  this  Relief  were  confined  to  such  new 
Matter,  it  might  be  made  use  of  as  a  method  for  a  vexatious  Per- 
son to  be  oppressive  to  the  other  side,  and  for  the  Cause  never 
tor  be  at  rest  (Q. 

Any  Errors  apparent  upon  ScWu/e^,  or  of  Charge  and  Dis- 
charge appearing  upon  the  Report,  may  be  rectified  without  re- 
course to  a  Bill  of  Review ;  but  no  Affidavit  introducing  a  new 
Fact  will  be  permitted  after  an  Enrolment  of  the  Decree  (m). 

If  the  Decree  has  not  been  enrolled,  the  mode  of  proceeding 
is  by  a  Supplemental  Bill,  in  the  nature  of  a  Bill  ef  Review  (n). 

(b)  Hollingshead's  Case,  1  P.  Wms.  (h)  Sec  Ocilvie  v.  Heme,  13  Vcs. 
742.  664. 

(c)  Beard  v.  Earl  Pofpis,  2  Ves.        (i)  3  Atk.  811.  For.  «0I. 

4(^.  (k)  Earl    of  Carlisle   r.    Globe, 

(d)  Wharron  v.-  Brougbtoo,  1  Ves.  Nels  62.  S.  C.  3  Ch.  Rep.  W. 
186,6.    Fincb  v.  Wincbelsea,  Eq.  (/)  See  Curtis  v.  Smallbridre,  2 
Ca.  Abr.2.  Freem.  178.  Chan.  Ca«  43-  TayloT 

(e)  See  Og^ilvie  v.  Heme,  13  Ves.  v,  Sbarp,3  P.  Wms.  371.  Morris  r. 
564.  LeNeve,  3Atk.  35. 

(/)  Vid.  Head  y.  Hamley  1  Cban.  (m)  Weston  y.  Haggerstoo,  Coop. 

Cas.  44.  136. 

y                         {g)  Earl  of  Darlington  y.  Pulte-  (n)  See  Standisb  ▼  Radley,  9  Atk. 

f                      ney,  3  Ves.  386.  177.  S.  C.  Bam.  463 ;  and  see  Gart- 

I  side  T.  Ishertrood,  2  Dick.  614. 
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*Wher6  there  is  Error  on  the  fece  of  the  Decree,  as  if  an  ab- 
solute  Deeree  be  made  against  an  Infant  (m),  the  Bill  maj  be 
filed  without  leave  of  the  Court,  and  as  it  seems,  may  be  filed  by 
a  Person  not  a  Party  to  the  original  Decree,  but  whose  Rights 
are  injured  by  it(n) ;  but  where  the  Bill  is  filed  upon  Evidence 
come  to  the  knowledge  of  the  Party  after  Publication,  and  which 
he  could  not,  by  using  reasonable,  active  diligence,  have  known, 
in  such  case  a  Petition  to  the  Court  for  leave  to  file  a  Bill  of 
Review,  supported  by  a  strong  Affidavit,  is  necessary,  together 
with  a  Deposit  of  50/.  (o). 

It  is  always  in  the  discretion  of  the  Court,  whether  it  will  give 
leave  to  file  a  Bill  of  Review  on  the  discovery  of  new  Evidence  ; 
and  where  such  Permiision  tended  to  deprive  Creditors  of  the 
Payment  of  their  Ddbts,  the  Court  refused  it  (p). 

The  Errors  complained  of  must  be  Errors  in  Law ;  nor  can 
the  Party  upon,  a  Bill  of  Review  assign  for  Error,  matter  of/orm 
only  (9),  or  odtbaUment  (r),  or  that  any  of  the  matters  decreed 
are  contrary  to  the  Proofs  in  the  Cause  {s)» 

A  Fact  misunderstood  by  the  Court,  and  not  ^introduced  [*539 
into  the  Decree,  may  be  a  ground  for  an  Appeal,  but  not  for  a 

Bill  of  Review  (0* 

Id  the  time  of  Lord  Guildford  there  was  no  limitation  for  a 
Bill  of  Review  (11)  ;*  but  now,  twenty  years  after  a  Decree  (not 
the  Enrolment),  though  error  be  apparent  on  the  Record,  the 
Court  will  not  allow  a  Bill  of  Review  (a?),  unless  in  favour  of 
Infants,  or  Persons  under  the  disabilities  specified  in  the  Statutes 
of  Limitation  (y). 

A  Person  is  not  allowed  to  bring  a  Bill  of  Review  unless  he 
has  performed  the  Decree,  or  will  Swear  he  is  unable  to  do  it, 
and  will  surrender  himself  to  the  Fleet,  to  Ke  there  till  the  mat* 
ter  on  the  Bill  of  Review  is  determined  {z) ;  if  the  Decree  be 
for  tile  Payment  of  Money,  he  must  pay  the  Money,  or  give  Se- 

(m)  Pract.  Beg.  196.  Beatty,    154.  Sed  vid.    Bonham  y. 

(n)  See  Chaworth  V.  Beech,  4  Ves.  Newcomb,  1  Vera.  216.    Brend  ▼. 

p.  564.  Bread,  ibid.  9(4. 

(o)  See  Young  v.  Keighly,  16  Yes.  (0  O'Briea  v.  O'Coaoor,  S  Ball  St 

34d.  3  Atk.  534.  Aooo.  2  P.   Wins.  Beatty,  154. 

S83.  1  Vez.  432.    Moore  v.   Moore,  («)  Fitton  v.  Macclesfield,  1  Vern. 

2  Ves.  284,  598.    Goald  v.  Tancred,  287.    la  Goddard  v.  Goddard,  Chan. 

2  Atk.  534.    Perry  v.  Pbelips,  17  Rep.  139,  a  Bill  of  Review  was  not 

Yes.  175.  permitted  sixteen  years  after  the  De- 

ip)  WiliOD  v.  Webb,  2  Cox,  3.  cree. 

a)  Kenrick  v.  Jones,  3  Bro.  P.  (x)  Edwards  v.  Carrol,  5  Bro.  P. 

C  305 ;    bot  this  cause  was  com-  C.  466.  6  Bro.  C  C.  395.  Smith  r. 

promised.    Redead.  Tr.  PI.  67.  Clay,  Ambl.  645,  bat  more  fall  3 

I  r)  Ibid.  p.  67,  who  cites   1  Chan.  Bro.C.  C.639. 

Bep.  S33.     1  Chan.  Cas.  122.  1  Eq.  (y)Lytton  v.  Lytton,  4  Bro.  C.  C. 

Cas.  Abr.  164.  458: 

(#)  Mellish  V.  Williams,  I  Vem.  Ix)  Williams  v.  Mcllisb,  1  Vern. 

166.    O'Brien  V.  O'Connor,  2  Ball  &  117. 
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curitj  for  the  Payment  (a),  bat  a  Plaintiff  has  been  allowed  to 
file  a  Bill  of  Review  without  paying  the  Cbsts  decreed  in  the 
original  Cause,  where  the  Defendant  had  been  in  Possession  of 
the  Estate  in  dispute  twenty  years  {b)» 

With  respect  to  new  maUer^  it  must  be  relevant  (c)  ;  but  the 
Rule  has  not  been  so  strict  as  that  the  new  matter  mast  come  to 
540*]  the  Party^s  knowledge  *after  the  Cause  has  been  heard ; 
it  is  sufficient,  if  it  did  not  come  to  his  knowledge  till  after 
Publicalian^  or  when  by  the  Rules  of  the  Court  the  Party  could 
not  make  use  of  it.  If  it  came  to  the  knowledge  of  the  Party^s 
AUomey.^  Solicitor^  or  Agents  before  the  Cause  was  heard,  it  is 
considered  as  Notice  to  the  Party  (e).  Lord  Baco^i^t  Rule  has 
never  been  departed  from  (f).  This  Rule  has  these  words, 
"  in  case  such  matter  came  to  the  knowlege  of  the  Party  q/ier 
the  Decree^  and  could  not  have  been  made  use  of  in  the  Cause  at 
the  time  of  the  Decree  made."  The  language  of  the  Rule  is 
not  explicit,  but  the  construction  put  upon  it  is,  *^  new  matter 
that  caijne  to  the  knowledge  of  the  Party  after  PMicatiim  pas- 
sed (g)." 

It  has  been  questioned  whether  the  Discovery  of  new  matter 
not  in  Issue  in  the  Cause  in  which  a  Decree  has  been  made, 
would  warrant  a  Bill  of  Review  (A) ;  but  if  such  new  matter  de- 
monstrated error  in  the  Decree,  it  seems  it  might  (t). 

A  Bill  of  Review,  upon  new  matter  discovered,  has  been  per* 
mitted,  even  after  an  Affirmance  of  the  Decree  in  Parliament  {k) ; 
but  it  may  be  doubted  whether  a  Bill  of  Review  upon  Error  in 
the  Decree  itself  can  be  brought  after  an  Affirmance  in  Parlia^v 
ment  (/),  or  even  whether  an  Application  can  be  made  for 
541*]  *leave  to  file  a  BiH  of  Review  while  an  Appeal  is  de* 
pending  in  the  House  of  Lords  (m). 

A  Bill  of  Review  upon  discovery  of  new  matter  has  been  al* 
lowed  after  two  Trials,  and  a  Decree  to  establish  a  Will ;  and 
where  on  such  Bill  another  Trial  had  been  ordered,  and  a  Ver- 
dict obtained  for  the  Heir  at  Law,  the  former  Decree  was  re* 
versed  (n). 

If  a  Man  has  less  decreed  him  than  he  thinks  himself  entitled 
to  he  cannot  bring  a  Bill  of  Review ;  for  a  Bill  of  Review  Hes 
only  for  him  against  whom  there  is  a  Decree  (o). 

(a)  SavU  V.  Darrey,  1  Chan.  Cas.       (^)  Patterson  v.  Slaughter,  Ambl. 

42,  and  Bastoo  v.  Biron,  Dom.  Proc.  293. 
1662,  there  cited.    2  Freem.  172.  (h)  AmbL  293. 

ih)  FttloD  y.  Macclesfield,  I  Vern.       (t)  Redesd.  Tr.  PI.  67,  68.  3d  edit. 
SB4.  (k)  i  Vern.  416. 

{el  Bennet  v.  Lee,  2   Atk.  522.       (/)  Redesd.  Tr.  PI.  69.  3d  edit 
LordPortsmoathv.  Lord  Effingham,       (m)  Willan  v.  Willan,  16  Ves.  p. 

IVes.435.  69. 

(«)  Morris  ▼.  Le  Neve,  3  Atk.  35;       (n)  Attorney-General  v.  Tamer, 

andseeStandish  r.  Radley,  2  Atk.  AmbL  587. 

179.  Lord  Portsmonth  r.  Lord  Ef*       (o)61oyerr.  Portington,2Freein 

ilngham,  l  Ves.  434.  182,  183.  Gh.  Ga.  51. 

(f)  3  Atk.  25. 
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A  Bill  of  Review  does  Dot  He  after  a  Demurrer  to  a  former 
Bill  of  Review  allowed  (p)  ;  nor  does  it  lie  in  respect  of  a  De- 
cree of  the  Court  on  Exceptions  to  a  Decree  of  Commissioners 
of  Charitable  Uses,  under  the  Statute  (q).  If  upon  a  Bill  of 
Review  a  Decree  has  been  reversed,  another  Bill  of  Review 
ixiaj  be  brought  upon  the  Decree  of  reversal  (r)« 

If  a  Report  is  deficient,  the  defect  cannot  be  cured  upon  a 
Bill  of  Review  (s). 

New  Evidence  may  be  adduced  on  a  Bill  of  Reviewy  unless 
where  there  is  a  Demurrer  to  a  Bill  of  Review,  in  which  case 
what  appears  on  the  face  of  the  Decree  can  only  be  read  (/). 

A  Bill  of  Review  states  the  former  Bill,  and  the  ^Pro-  [*542 
coediogs  thereon — the  Decree,  and  the  point, in  which  the  Par- 
ty exhibiting  the  Bill  of  Review  conceives  himself  to  be  aggriev- 
ed by  it — and  the  ground  of  Law,  or  new  Matter  discovered, 
upon  which  he  seeks  to  impeach  it :  and  if  the  Decree  is  im- 
peached on  the  latter  ground,  it  seems  necessary  to  state  in  the 
KU  the  leave  obtained  to  file  it,  and  the  fact  of  the  Discovery, 
though  it  may  be  doubted  whether  after  leave  given  to  file  the 
Bill  that  Fact  is  traversable.  The  Bill  may  pray  simply  that 
the  Decree  may  be  reviewed  and  reversed  in  the  point  com- 

Elained  of,  if  it  has  not  been  carried  into  execution*  If  it  has 
een  carried  into  execution,  the  Bill  may  also  pray  the  further 
Decree  of  the  Court,  to  put  the  Partv  complaining  of  the  for- 
mer Decree  into  the  situation  in  which  he  would  have  been  if 
that  Decree  had  not  been  executed.  If  the  Bill  is  brought  to 
review  the  Reversal  of  a  former  Decree,  it  may  pray  that  the 
Original  Decree  may  stand  (k). 

When  a  Bill  of  Review  is  brought  for  Error  apparent^  the  con- 
stant method  has  been  said  to  be  for  the  Defendant  to  put  in  a 
Plea  and  Demurrer  ;  a  Plea  of  the  Decree,  and  a  Demurrer 
against  opening  the  Enrolment  (x).  There  seems,  however, 
DO  necessity  for  pleading  the  Decree,  if  fairly  stated  in  the  Bill, 
a  Demurrer  alone  bf  ing  sufficient  (y). 

Where  any  Matter  beyond  the  Decree,  as  length  *of  [*543 
time,  a  Purchase  for  a  valuable  Consideration,  or  any  other 
matter,  is  to  be  offered  against  opening  of  the  Enrolment,  that 
matter  must  be  pleaded  (z). 

A  Bill  of  Review  upon  the  discovery  of  new  matter  seems 
liable  to  any  Plea  which  would  have  avoided  the  effect  of  that 
matter,  if  chained  in  the  original  Bill*     It  appears  to  have  been 

(p)  DuDDj  T.  Filmore,  1  Vera.  (u)  Redesd.  Tr.  PI.  80, 81. 2d  edit. 

135.  S.  C.  2  Ch.   Rep.  64,  and  2  ix]  Goald  ?.  Tancred^  2  Atk.  634. 

Chan.  Cas.   133.  Neb.  64.  2  Vem.  \y)  Redesd  Tr.  PI.   166.  3d  edit. 

120.  who  cites  1  Chan,  Cas.  122. 2Freein. 

(9)  Redesd.  Tr.  PI.  66,  in  note  (»\)  172.  1   P.  Wms.   139.   Keorick  t. 

(r)  Ibid.  62;  bat  see  1  Vera.  417.  Jooes,  3  Bro.  P.  C.  319,  &c.  Helbut 

(«)  Perry  T.  Phelips,  17  Ves.   183.  r.  Philpot,  Dom.  Proc.  lltb  March 

8ed  vid.  Worge  ▼.  Bradley,  2  Dick.  1725  ;  bnt  see  1  Ch.  Rep.  233. 

570.  («)2Ve2,J09. 

(0  Catteral  y.  Purchase,  1  Atk. 
290. 


N 
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doubted  whether  the  fact  of  the  discovery  of  the  matter  alleged 
to  support  a  Bill  of  Review,  cau  be  traversed  bj  Plea,  after  the 
Court  upon  evidence  of  the  fact,  has  given  leave  to  bring  the 
Bill ;  but  if  the  fact  of  the  discovery  is  in  Issue  in  the  Cause  it 
ought  to  be  proved,  to  entitle  the  Plaintiff  to  demand  the  Judg-* 
ment  of  the  Court  on  the  matter  alleged,  as  ground  for  review* 
ing  the  Decree,  and  it  may  consequently  be  disproved  by  Evi- 
dence on  the  part  of  the  Defendant  (a). 

If  in  consequence  of  a  Decree  for  the  dismission  of  a  Bill, 
Money  is  paid  ov'er,  and  afterwards,  on  a  Bill  of  Review,  the  De- 
cree is  reversed,  the  Plaintiff  in  the  Bill  of  Review  must  seek 
for  the  Money  from  the  Person  to  whom  it  is  paid,  and  not  from 
the  Party  who  paid  it  in  consequence  of  the  original  Decree 
(6). 

Costs* 

Bv  the  1 7th  Rich.  II.  cap.  6,  a  Power  was  given  to  the  Chaa- 
cellor,  in  case  Writs  appeared  to  him  to  be  grounded  upon  un- 
true suggestions,  to  give  Damages  according  to  his  cUscretion  ; 
and  by  the  15th  of  Hen.  the  6th.  ch.  4,  no  Subpoena  was  to  be 
544*]  granted  till  ^Security  was  found  to  satisfy  the  Defendanl 
his  Damages  if  the  Bill  was  not  verified  (c) ;  butUiat  is  not  now 
the  course  of  the  Court. 

We  have  already  observed  {d)  it  was  also  the  ancient  ceune 
of  the  Court  in  cases  of  notorious  Frauds  to  make  the  Defend- 
ant pay  exemplary  Costs  ;  but  this  also  has  long  been  disused  (e)« 

Where  a  Person  taken  upon  an  attachment  for  not  paying 
Costs  was  permitted  by  the  Sheriff  to  escape,  the  Sheriff,  on  Mo- 
tion, was  ordered  to  pay  the  Money,  and  the  Costs  of  the  Ap« 
phcation  (/). 

No  Man,  either  in  the  Courts  ofEquity^  or  the  Common  Lam 
Courts,  subjects  himself  to  an  Action  by  merely  «umf,  whether 
in  a  Criminal  or  Civil  Form,  however  unfounded  the  Suit 
may  be  ;  nor  is  he  otherwise  punishable,  except  in  the  case  of 
a  Civil  Suit,  by  the  paymeot  of  Costs.  If,  however,  a  Suit 
in  the  Common  Law  Courts  be  malicious  and  ialae,  the  Party 
is  liable  in  an  Action  (g),  and  punishable,  on  an  Indictment  or 
Information,  by  Fine  and  Imprisonment ;  and  Defendants  are 
punishable  for  Misbehaviour  by  Fine  and  Imprisonment  (&)  ; 
but  there  does  not  appear  to  be  any  instance  of  an  Action 
or  Prosecution  for  maliciously  and  falsely  instituting  a  Suit  in 
Equity. 

In  the  consideration  of  this  subject  we  shall  consider,  Tst, 
645*]  Costs  in  relation  to  Proceedings  anterior  to  *a  Decree  ; 

(a)  See  Redesd.  Tr.  PI.  t36  ;  aad       (d)  Aate,  I  vol.  p.  266. 
Bee  p.  70.  («}  Walthsm  v.  wroogfatoo,  f  Atk. 

(6)  Kettiebj  y.  Lamb,  S  Cb.  Rep.    43. 


404,  reconiized  io  Bennett  v.  Hamil,       (f)  ADonymous,  il  Ves.  170. 
5cb  &Lefr.  578.  &j  See  IMk  966* 

(c)Vid.  4  Inst  84.  1  vol.  Hai^.        (A)  Vid.  Har.  Co.  Lit.   I6la  a.  », 
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Sdlj.  Costs  given  by  Decree  ;  3d\j.  Costs  relating  to  matters 
subsequent  to  a  Decree.  The  first  and  third  description  of 
Costs  are  observed  upon,  ID  general,  on  treating  of  the  matters 
tp  which  they  relate.  All,  therefore,  we  shall  now  principally 
advert  to,  are  the  Rules  which  have  obtained  relative  to  Costs 
gioen  by  Decree^ 

If  there  be  any  oversight  or  mistake  in  the  Bill,  which  re- 
quires Amendment  before  the  Defendant's  appearance,  it  may 
be  amended  upon  Motion,  without  paying  Costs  ;  but  if  it  be 
amended  o/ler  appearance,  Cost?  musts  be  paid  (A:). 

If  a  Bill  be  referred  for  Scandal  aud  impertinence,  and  so  re- 
ported, and  Exceptions  are  taken  to  the  Report,  and  Allowed, 
the  Plaintiff  will  have  the  Costs  of  the  reference,  but  not  if  Ex- 
ceptions are  allowed  to  the  Master's  report  of  irregularity  (/)• 

By  a  Rule  of  Court,  51.  are  given  as  Costs,  to  be  paid  on 
tbe  allowing  or  overruling  a  Plea  or  Demurrer ;  and  5/.  are 
directed  to  be  deposited  on  the  re-ai^uing  a  f^lea  or  Demurrer ; 
but  by  a  subsequent  General  order  (m),  the  Parties  are  in  all 
Bttch  Cases  liable*to  such  further  Costs  as  the  Court  shall  think 
fit  to  award.  Where,  therefore,  a  third  Bill  has  been  filed  for 
tbe  same  Cause,  and  a  Demurrer  allowed,/ti// Cos/^  were,  on 
Motion,  ordered  (n)  ;  and  this,  tfaousb  common  Costs  only  had 
been  ordered  *on  the  hearing  of  the  Demurrer,  together  [*546 
with  the  Costs  of  the  Motion. 

If  a  Plea  be  directed  to  stand  for  an  Answer,  with  liberty  to 
except,  Costs  follow  of  course  ;  but  the  usual  Order  in  such 
Case  makes  no  mention  of  Costs. 

If  a  Demurrer  be  allowed  by  a  Judge  sitting  for  the  Chancel- 
lor, and  the  Order  is  afterwards  reversed,  the  Costs  will  be  or- 
dered to  be  refunded  (o). 

Where  a  Plea  of  another  Bill  of  the  same  matter  was  over- 
ruled, on  a  Reference  to  the  Master,  who  made  a  special  Re- 
port^ the  Plaintiff  was  held  not  to  be  entitled  to  Costs  {p). 

After  a  Demurrer  is  set  down  to  be  argued,  and  submitted  to, 
and  tbe  Bill  is  amended,  the  Defendant  may  move  to  have  more 
than  tbe  common  Costs  on  the  account  of  the  Expense  he  has 
been  put  to :  five  pounds  have  been  allowed  (9). 

We  have  already  observed  upoY)  Cost  in  Cases  where  tbe 
Surrender  of  a  Copyhold  is  supplied  (r) :  and  in  Cases  of  Inter- 

(Ir)  See  Eq.  Cas.  Abr.  iamarg.  p.  tbeDemarrer,  the  Demurrer  beings 

M>  overruled  ;  Med  qtue.  the  Practice  id 

(/)  Bromfield  v.  Chichester,  Am-  the  Mcuttrs  Offices  varying. 

bier,  464.  (o)  Oats  v.  Chapman,  1  Ves.  542  ; 

(m)  6  February  1794,  4  Bro.  C.  0.  and  see  2  Ves.  100. 

546.  (p)  Huggins  v.    York  Baildiogs 

(fi)  Griffith  y.  Wood,  1  Ves.  &Bea.  Company,  2  Atk.  44.  S.  C.  Baroai^, 

p.  907.  Wood  V.  Dynely,  1  Madd.  p.  83. 

Rep.  32.  The  Party,  besides  his  fuU  (q)  Aoooymoosi  9  Ves.  221. 

Costs,  is  entitled,  it  seems,  to  the  (r)Ante,  I  vol.  p.  71. 
Costs  of  the  Preceedings  previons  to 
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pleading  Bills  (s)^  Bills  to  perpetuate  Testimony  ((),  Bills  of 
Discoverj  (ti),  Bills  for  Partition  aM  Dower  (x),  and  other  sub- 
jects, they  have  been  incidentally  mentioned. 

Costs  (except  in  a  few  Cases  provided  for  by  Statute)  are  en- 
tirely in  the  discretion  of  the  Court  (y),  and  are  given  not  from 
any  authority,  but  from  Conscience,  and  arbitrio  boni  virij — ac- 
547*]  cording  to  *^*'  a  sound  discretion,"  as  it  hath  been  called 
(z).  As  the  Chancellor  has  a  discretion  as  to  the  giving  of 
Costs,  he  frequently  exercises  it  by  giving  them  on  such  terms  as 
the  justice  of  the  case  may  require.  But  the  exercise  of  a  dis- 
cretionary  authority  is  every  day,  in  some  degree,  diminished, 
by  the  wise  Rules  that  are  laid  down  upon  the  subject. 

In  Equity,  as  at  Law,  Costs  usually  follow  the  justice  of  the 
Demand  (a),  and  prima  facie^  the  Party  who  fails,  pays  Costs, 
and  it  depends  on  such  Party  to  show  the  existence  of  circum- 
stances in  a  sufficient  degree  to  displace  such  prima  facie  claim 
of  Costs  (6). 

"It  would  be,"  s^jB  Lord  Eldon,  "a  most  satisfactory  doc- 
trine, if  I  was  at  liberty  to  say,  that,  in  any  species  of  Suit,  the 
Rule  that  prevails  universally  at  Law,  that  the  Costs  shall  abide 
the  event,  was  established  in  £quity  ;  for,  frequently,  the  most 
painful  and  anxious  duty  of  a  Judge  in  this  Court  is  to  execute 
well  the  Judgment  as  to  Costs,  depending  more  upon  discretion 
than  the  merits  ;  with  reference  to  which,  the  Rules  of  Law 
and  the  principles  of  Equity  guide  you  with  much  more  certain- 
ty (c)."  It  is  in  many  ,  cases  hard  that  Costs  should  follow  the 
event  of  a  Cause,  yet  (says  the  same  great  Judge)  "  all  my  ex- 
perience has  persuaded  me  that  it  is  much  to  be  wished  that  the 
course  of  the  Court  was  so.  Certainly,  however,  that  is  not  the 
present  course  of  the  Court ;  where  there  is  a  fair  Case  for  cou- 
548*]  sideratiou  *it  is  not  the  course  to  visit  the  Party  who  fails 
with  Costs"  (d). 

Where  the  Court  perceives  a  Party  has  been  harrassed  by 
vexatious  Litigation,  it  will  mark  his  disapprobation  of  such 
conduct,  by  giving  the  Party  harrassed  full  Costs,  but  where  a 
fair  Question  has  arisen  full  Costs  ought  not  to  be  given  (e). 

In  the  Exchequer^  it  is  said,  the  Plaiutiifs  are  entitled  to  their 
Costs  in  Equity  where  they  recover,  without  any  Order  for 
them  (/). 

The  Rule  of  the  Court  is  never  to  give  Costs  but  where  there 
appears  to  have  been  no  just  grounds  for  the  Proceedings  (g). 


(*)  Ante,  1  vol.  p.  I»l.  463.  White  v.  Foljambe,  II  Ves.  337. 

^)  Ante  195.  RoberU    y.     Kuffin,    2    Atk.    113. 

u]  Ibid.  216.  Hampsfin  ▼.  Brand  wood,    1  Madd. 

Ix)  Ibid.  vol.  I.  p.  243,  249.  Rep.  394. 

(y)  Jones  V.  Coxeter,  2  Atk.  399.        (e)  Vancouver  v.  Bliss,  11  Ves. 

Bennett  Coll.  ▼.  Carey,  3  Bro.  C.  C.  462. 

390.  Skirrett  y.  Atby,   1  Ball  k  Bea.        (d)  Staines  ▼.  Morris,  1 8  Ves.  16. 
435.  (e)  O'Donel  v,  Browne,  1  Ball  & 

(*)7Ve8.29;  and  see  Corporation  Beatty,  205. 
of  BorfordF.  LenthaU,  2  Atk.  661.        (/)    Warburton    r.    Warburton, 

(a)  2  Atk.  1 13.  Via.  Abr.  tit.  CosU  (a)  Cas.  3. 

(6)  Vancouver  v.  Bliss,  1 1  Ves.       (^)  Anon.  3  AOc.  234. 
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t  - 

Where,  therefore,  it  appears  a  Plaiotiff  has  the  Dmia  of  sever- 
al Ju<i|ije8  in  his  favour,  the  Court  will  oot  gine  Costs  agiiinst 
bim  (A). 

In  all  those  Cases  where  an  Attorney  has  taken  a  Gift  from 
hb  Client,  and  no  ihird  Person  has  been  interposed,  and  a  Bill ' 
is  filed  to  examine  the  transaction,  Costs,  says  Lord   Etdon, 
never  ought  to  be  given  [to  the  Attorney]  upon  the  result  of 
that  Examination  (t). 

By  the  Statute,  4  Anne,  c.  16,  s.  23,  full  costs,  to  be  taxed, 
are  given  in  all  Cases  where  a  Plaintiffdismisses  his  own  Bill,  or 
it  is  dismissed  for  want  of  Prosecution. 

If  a  Bill  is  dismiBsed  with  Costs,  and  the  Costs  are  levied,  and 
afterwards  the  Cause  is  re-heard,  and  the  "^former  De-  [549' 
cree  reversed,  the  Costs  must  be  refunded.     So,  if  an  Order  for 
the  allowance  of  a  Demurrer  is  reversedy  the  Costs  must  be  re- 
fimdid  {k). 

Where  a  Plaintiff  is  absurd  enough  to  refuse  a  fair  oflfer  of  ac- 
commodation, and  obstinately  perststs  in  his  Suit,  it  is  consider- 
ed as  an  aggravation,  and  the  bill,  if  dismissed,  will  be  so  with 
Costs  (/). 

Where  a  Cause  is  set  down  on  £t7/iin<2^n5W6r  only,  or  where 
it  is  to  set  down  after  withdrawing  a  Replication  (m),  it  is  dis- 
cretionary in  the  Court  to  dismiss  with  joriy  shillings  Costs,  or 
Costs  to  be  taxed^  or  with  no  Costs  (n)  ;  and  though  it  is  the 
common  course  of  the  Court  to  give  onlv  forty  shulings  Costs 
upon  the  dismission  of  a  Suit  heard  on  Bill  and  Answer  (o),  yet 
it  a  special  Case  be  made  (/>),  if  the  Party,  for  instance,  has 
acted  vexatiousljf^  full  Costs  will  be  given  (7). 

Where  a  Cause  is  set  down  to  be  heard  on  Bill  and  Answer, 
and  the  Court,  not  thinking  the  Answer  full  enough,  directs  an 
Issue,  on  the  merits  (r),  or  directs  a  reference  to  the  Master  (5), 
or  if  an  act  is  required  to  be  done  by  the  Defendant,  this  is  not 
bearing  a  Cause  upon  Bill  and  Answer  only,  but  a  subsequent 
Proceeding,  and  therefore  out  of  the  Rule  of  dismission  with 
forty  shillings  Costs  (f). 

*  Whenever  a  Bill  is  in  part  dismissed,  being  right  in  one  [*550 
point  and  wrong  in  another,  the  Decree  is  usually  without  Costs 
(tt) ;  and  a  Bill  may  altogether  be  dismissed  without  Costs  (x), 

Sh)  Peny  v.  Whitehead,  6  Vet.  54.       (p)  Bayley  v.  Corporation  of  Leo 
i)  Harris  v.  Tremeobere,  16  Yes.    mtniten  1  Ves.  jua.  476. 


lUSiVr,  X    TCS*  JUU.  «IV. 

(o)  Massel  v.  Bowles,  1  Bro.  C. 
.  463.  Johnson  v.  Browne,  3  Atk.  1. 


40. 

(&]  Oates  V.  Chapman,  I  Ves.  100.    C 

(0  Binhton  yTGnibb,  t  Alk.  48.  (r)  Newibam  v.  Grey,  t  Atk.  2%. 

(m)  See  f  Atk.  288.  («)  Ibid.  287. 

(ft)  Sea  Oido  Curiae.  27th  Apnl  (ejSee  Sutton  v.  Stone,  2  Atk.  101. 

1748.  2  Atk.  289.  3  Atk.  579 ;  and  (u)  Mackreth  v.  Symonds,  15  Ves. 

see  Coirdell  v.  Tatlock,  3  Ves.  4e  p.  354. 

Bea.  20.  (x)  It  was  done  in  Priest^  t.  WU- 

(0)  Anon.  2 P.  Wins.  387.  kiosoo,  1  Ves.  jun.  214.    L3Ba  v.* 

Vol  II.        ,  43 
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Cr  with  CostejD  be  paid  bj  Relators  (y) ;  bat  it  has  been  iield, 
(hut  if  a  Bill  is  dismissed,  the  Court  cannot  gi^e  the  Plaintiff  bi^ 
Costs  <z). 

Frequently  the  Court,  to  put  an  end  to  Litigationi  dismissen 
a  Bill  without  Cost?,  if  the  Plaintiff  shall  think  fit  to  waveanj 
Action  at  Law;  if  otherwise,  with  Costs  {a)» 

It  seems,  that  if  a  Suit  is  brought  in  Equity  and  dismissed  with 
Co8t«,  aftd  an  Action  is  brought  at  Law  on  the  same  account, 
and  Damages  are  recovered,  the  Costs  of  the  Suit  in  Eqaitr  may 
551*]  be  ^deducted  out  of  the  Costs  at  Law  (d).  The  Court, 
however,  n^ill  not  upon  Motion  discharge  a  Person  in  Execution 
for  Costs  upon  a  demand  arising  to  him  from  the  Person  to 
wlu>m  he  is  in  Execution  (e). 

A  Prockein  Amy  has,  on  Petition,  been  allowed  Costs,  al- 
though  the  Infantas  Bill  was  dismissed  with  Costs  (/)  ;  but  Costs 
beyond  the  taxed  Costs  will  not  be  allowed  to  a  Prochein  Amy 
{g)m  A  Prochiin  Amy  is  to  be  encouraged  to  every  possible  ex- 
tent while  he  can  be  supposed  to  intend  the  Infantas  benefit ; 
and  no  degree  of  mistake  or  misapprehension  would  be  sufii- 
cient  to  chaise  a  Prochein  Amy  with  Costs.  If  the  Bill  was  fil* 
ed  with  a  fair  intention,  and  not  to  unswer  any  purpose  of  spleen, 
he  must  have  his  Costs  \  but  if  there  was  no  pretence  for  the 
Suit,  the  Bill  will  be  dismissed,  withCostd,  to  be  paid  by  the 
Prockein  Amy  (A). 

But  if  an  Infant  by  his  Prochein  Amy  brings  a  Bill,  and  never 
stirs  in  it  after  he  comes  of  Age,  and  the  Bill  is  dismissed,  the 
Infant  and  the  Prochein  Amy  are  both  liable  to  Costs  (i). 

Jf  a  Defendant  disclaims  generally,  and  the  Plaintiff  replies  to 

Airay,  1  Ves.  jun.  278.   M'Leod  y.  same  day ;  and  he  said  he  thought 

PrommoDd,  14  Ves.  363     Wheldale  BrowD's  was  a  mis-report*    In  Lew- 

V.  Partridge,  6  Ves.  498.    Lloyd  y.  is  v.  Loxham,   3  Meriv.  439,  the 

Johoes,  9yes.  67;  and  see  13  Ves.  Canse  stood  over  at  the  instance  of 

260,  and  1 1  Ves.  650.  Sir  S.  Rooiilly,  to  ioquire  if  there 

fy)  I  Atk.  356.  was  any  precedent  of  making  a  De- 

2)CoothT.  Jackson,  6  Ves.  41  ;  fendant    pay  the    Plaintiff's    CosU 

but  see  Bennett  Coll.  ▼.  Carey,  3  C.  when  his  Bill  was   dismissed,  but 

C.  390.  In  Springfield  ▼.  OUett,  be-  none  was  found,  and  the  Bill  was  dis- 

fbre  V.  C.  Piamer,  19th  June  IS  1 6,  missed,  without  Costs. 

f Mr.  Meriyale,  by  mistake,  3  Meri?.  fa)  See  Laurenson   r.  Butler,  1 

490,  in  note  states  the  Case  to  have  Sen.  k  Lefr.  13.    Harnett  ▼.  Tidd- 

occurred  in   1817,]   the    point   was  ing,  2  Sob.  &  Lefr.  560;  but  see 

much  ajrgoed,  whether,  where  a  Bill  Howell  v.  George,  I  Madd.  Rep.  13. 

h  dismiraed,  the  Defendant  can  be  (d)  Gurish  ▼.  DonoFan,  2   Atk. 

ordered  to  pay  the  Plaintiff  his  Costs.  166.  S.  C.  in  note,  2  Ves.  &  Bea.  1 14. 

The  V.  C.  was  strongly  inclined  to  (e)  Holworthy  v.  Allen,  2  Bro.  C. 

tkink  he  might ;  but  the  point  was  C.  17. 

Hqt  decided.    Mr.  Cooke  argued  to  (f)  Taner  v.  Ivie,  2  Ves.  66. 

t&e  contrary,  and  said  that  the  point  (f)  Osborne  ▼.  Denne,  7  Ves.  424. 

could  not  hare  been  much  discussed  (k)  Whitaker  y.  Marter,  1  Cox, 

Bennett  Coll.  y.  Carey,  as  he  found  285. 

be  bad  taken  notes  on  that  day,  and  (t)  Tomer  y.  Turner,  2  P.  Wms. 

bad  ao  note  on  the  subject,  neither  297.  S.  C.  Sel.  Cas.  49.  1  Sir.  708» 

bad  Mr.  Coi,  who  took  notes  the  and  2  £q.  Abr.  238. 
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the  Answer,  and  serves  a  Snbpoena  to  rejoin,  the  Defendant  is^ 
entitled  to  have  Costs  for  the  ▼exation.  It  is  otherwise  where 
the  Disclaimer*  is  to  part,  and  the  Answer  is  as  to  anoth-  [*553 
er  part  (ilr). 

If  a  Feme  Sole  files  a  Bill,  and  pending  the  Suit  marries,  and 
Baron  and  Feme  bring  a  Bill  of  Revivor,  and  obtain  a  Decree 
with  Costs,  they  are  entitled  to  Costs  for  the  whole  Suit,  ex* 
cepting  onlj  the  Costs  of  the  Bill  of  Revivor  (/)• 

When  a  Uause  is  brought  to  a  hearing  upon  the  Equity  re- 
served after  Trial  of  an  Issue,  on  a  particular  Action  directed 
by  the  Court,  the  Court,  if  they  mean  to  give  the  Costs  at  Law, 
especially  direct  payment  of  such  Costs,  together  with  the  Costs 
of  the  Suit  in  Chaneery  (m). 

No  Costs  will  be  given  to  a  TVustee  who  has  misbehaved  (n) ; 
nor  will  he  be  allowed  Costs  in  respect  of  a  Deed  impeached 
for  Duress  (©)• 

A  Bill  for  a  specific  Performance  of  an  Agreement  was  made 
necessary  by  a  Trustee  refusing  to  join  in  the  Conveyance. 
The  Court  being  of  opinion  that  the  Trustee  ought  to  pay  all 
the  Costs  of  the  Suit,  the  Decree  was,  that  the  Plaintiff  should 
pay  the  Costs  of  all  the  other  Defendants  (although  he  had  a 
Decree  against  them\  and  recover  over  the  whole  Costs  from 
the  Defendant,  the  Trustee  (p). 

Whei^a  Will  was  held  to  be  void  for  uncertainty,  and  a  Bill 
was  filed  by  Persons  claiming  under  the  Will,  inakmg  Trustees 
thetein  appointed,  Parties,  the  ^Court  refused  the  Trus-  [*553 
tees  their  Costs,  there  being  no  Fund  in  their  hands,  and  they 
being  Trustees  of  a  nullity  {q). 

If  a  Bill  be  filed  against  a  Trustee  for  the  re*sale  of  an  Estate 
purchiised  by  him,  the  Court,  where  Infants  are  concerned,  gives 
Relief,  with  Costs  (r). 

It  has  been  laid  down,  that  wherever  Interest  is  given  against 
Exetutors  for  a  breach  of  Trust,  Costs  follow  as  of  course  {s). 
Where  a  Bill  is  filed  against  an  Executor  for  an  Account,  and  to 
answer  a  breach  of  Trust,  it  seems  he  ia  liable  to  Costs  in  what 
regards  the  breach  of  Trust  (<),  but  not  beyond  that  (u).  It  is 
not  an  invariable  Rule  that  an  Administrator  shall  be  allowed 
Costs  at  all  events  {x). 

fir)  Williams  T.Long^fellow,  3  Atk.  (9)  Mobun  v.  Mohan,  I  Siranst. 

582.  201. 

(ODorbaiae  V.  Koight,  1  Vern.  (rjSaundenonv.  Walker,  ISVes. 

318.  601. 

(m)  Davis  v.  Lord  Broirolow,  2  («)  Seen  ▼.  Hind,  1  Ves.  inn.  294 ; 

Dick.  796.  but  see  Ashburnham  t.  Tbompton, 

(n)  Lloyd  v.  Spillet,  3  P.   Wins.  13  Yes.  404.    Sammes  v.  Rickman, 

947.  llerberdasher's  Company  t.  At-  2  Ves.  joo.  36. 

torney-General,  Vin.  Abr.  tit.  CosU,  [t)  Raphael  ▼.  Boebm,  13  Ves.  690 ; 

A.  Ca.  3.  Dawson  v.  Parratt,  3  Bro.  and  see  Caffrej  v.  Darby,  6  Vea. 

C.  C.  236  ;  and  see  5  Ves.   128.   6  497. 

V^.  488.  («)  Ibid. ;  but  see  Humpbrey  ▼. 

(o)  Colman  v.  Sarrell,  1  Bro.  C.  C.  Morse,  2  Atk.  408. 

(5.       «  (x)  Wilkins  T.  Hunt,  2  Atk.  f5K 

( p)  Jones  T.  Leiris,  1  Cot,  199.    • 
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The  giviog  of  Coets  majr  be  rtstrved  generally  by  tbe  Decree 
(y),  for  they  are  eDtirely  in  tbe  discretion  of  tbe  Court;  an4 
where  they  think  it  vrould  accelerate  a  Decree,  tbe  Court  may 
postpone  tbe  consideration  of  tbe  Costs  till  tbe  Cause  comea 
back  from  tbe  Master,  though  there  might  be  grounds  enough 
for  decreeing  Costs  even  at  the  hearing  of  tbe  Cause  (z) ;  but  a 
Plaintiff  may  apply  for  Costs,  where  a  Defendant  gives  unneces- 
sary trouble  in  carrying  a  Decree  into  Elxecution  (a)* 

it54*]  *  Where  the  Costs  of  a  Trustee  are  directed  to  be  taxed 
that  means,  as  between  Parly  and  Pariy^  and  not  in  the  lai^r 
way  as  heiweetk  Attorney  and  Clitnt :  but  where  a  Trustee  in 
the  fair  execution  of  his  Trust  has  expended  Money,  by  reason- 
ably and  properly  taking  opinions,  and  procuring  directions  that 
are  necessary  for  the  due  execution  of  his  Trust,  he  is  entitled, 
not  only  to  his  Costs,  but  also  to  his  Charges  and  Expenses,  un- 
der the  Ykedii  o(  jmt  Allowances  {b).  Trustees  and  Executors 
brought  into  Court  are  allowed  their  Costs  though  they  make  a 
claim  which  fails  ;  but  if  an  Heir  at  Law  is  made  a  Defendant, 
and  be  raises  a  point  which  fails,  he  will  not  be  allowed  his  Costa 
(c). 

A  Mortgagee  is^prima/acie^  entitled  to  bis  Costs  (d)^  unless 
there  be  positive  misconduct  («)•  in  cases  where  his  conduct 
has  been  either  usurious  (/),  oppressive  (g),  unjust  (A),  or  frau- 
dulent (i),  or  where  he  has  made  an  unjust  Defence  (ife),  as  by 
setting  up  an  absolute  Title  (/),  he  has  ^ot  been  allowed  bis 
555*]  *Costs ;  and  there  may  be  cases  where  he  would  even 
be  obliged  to  pay  tbe  Costs  of  the  Mortgagor  (m). 

A  Mortgagee  is  allowed  the  Costs  of  procui  ing  Admioi^tration 
^  to  an  Encumbrancer  under  the  Will  of  the  Mortgagor,  as  a  ne- 

cessary Party  to  the  Foreclosure  (n). 

Where  a  Bill  was  filed  by  the  first  Mortgagee,  and  a  Sale  di- 
rected with  the  consent  of  the  second  and  third  Mortgagee,  and 
the  Fund  proved  deficient,  the  Costs  were  ordered  to  be  paid 
in  the  first  place  (o). 

(y)  Sandersoo  v.  Walker,  13  Ves.  (e)  Loflas  ▼.  Sfrift,  2  Sch.  &  Left. 

601.  651 

(z)  Scarborough  V.  Barton,  2  Atk.  (/*)  Bromley  v.  Holland,  7  Ves. 

111.  27.  S.  C.  Coop.  25. 

00  Ibid.  (g)  DetiUiD  ▼.  Gale,  7  Ves.  583, 

(Oj  Feams  V.  Toung^,  10  Ves.  18.  andShuttleworth  v.  Lowtber,  cited 

I  am  told  it  has  been  recently  deci-  ibid.  587. 

ded  that  tbe  Cost  mentioned  above,  (A)  Mocatta  y.  Mnrg^trojd,  1  P. 

as  obtainable    under    the   head   of  Wms.  393. 

'MastAlloirances,*'  are  only  allowed  (i)  Moroney  v.  O'Dea,   1  Ball  & 

wiiere  (he  Costs  are  taxed  as  be-  Beatty,  121,  and  Cases  in  note, 

tween  Party   and  Party,  and  not  {k)  I  P.  Wms.  396. 

whore  Costs  a^e  taxed  as  belweea  {I)  Eng^land  v.  Codrington,  1  ^ea, 

SolicUor  and  ClierU  ;  so  that  in  many  109.  Spurgeon  v.  Collier,  ibid.  16a 

cases  it  may  be  more  adyantageoos  (m)  See  Case  mentioned  by  Lord 

to  have  ttie  Co^ts  taxed  as  between    Eldon  in v.  Trecotbick,  2  Vea. 

Partjsand  Party,  &Bea.  181. 

(c)  Bashley  v.  Masters,  1  Ves.  jun.  in)  Hunt  v.  Fownes.  9  Ves.  7a 

^-   ^  (o)  Kenebel  v.  Scrafton;  10  Ves. 

M)  See ,—  y,  Trecotbick,  2  Ves.  370. 
A;  Bea.  181. 
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Where  an  Eiecntor  is  a  Defendant  at  Law,  and  fails  in  his 
Defence,  he  miist  pay  Co«tt  de  bonis  Tesiatwris^  $i  nan^  de  boniu 
Prtjfriis^  and  it  is  said  to  be  the  same  in  Chancery  {p)\  bat  the 
Role  seems  to  be,  that  in  Equity  it  is  discretionary  whether  the 
Court  will  make  an  Executor  pay  Costs  or  not  (^). 

An  Executor,  though  made  a  Defendanlf  by  his  Co^Executor^ 
will  be  allowed  his  Costs  (r). 

When  a  Bill  is  brought  against  the  Executor  and  Heir  at  Law 
for  an  Account  of  real  and  personal  Assets,  Executors  are  not  aU 
lowed  their  Costs,  because  they  may  renounce  ;  but  it  is  the 
Law  which  casts  the  descent  upon  the  Heir,  and  that  differs  bis 
case  from  Executors ;  and  if  he  has  accounted  justly  *for  [*566 
auch  Money  as  is  come  to  his  hands  it  entitles  him  to  Costs  (f  )• 

It  is  said  to  be  a  settled  Rule  that  the  Executors  of  an  Insol- 
vent shall  not  ha?e  Costs,  for  they  need  not  have  administered 

l/an  Executor  commits  a  Fraud  he  will  not  be  allowed  Costs 
ont  of  the  Estate,  though  the  Testator  has  directed  that  for  any 
Expenses  the  Executor  might  be  at,  he  shall  be  allowed  his 
Costs  out  of  the  Estate  ;  for  he  could  never  mean  to  save  him 
harmless  when  he  has  been  guilty  of  a  Fraud  (ti). 

It  seems,  that  if  an  Executor,  on  a  Bill  filed  against  him,  </«• 
niti  Assets,  be  will,  if  it  appears  there  are  Assets,  be  obliged  to 
pay  Costs  out  of  his  own  Pocket ;  but  if  the  Accoimts  are  of 
such  a  nature  that  make  it  impossible  to  say  whether  or  not  there 
are  Assets,  be  will  be  allowed  to  retain  his  Costs  out  of  the  Es-' 
tate  (x). 

Where  Reiiefisgivenona  Bill  filed  on  grounds  of  public  polu 
cy,  Costs  are  usually  given,  the  Relief  being,  not  on  account  of 
the  Individual,  but  of  the  Public  (y). 

Where  u  Information  is  filed  to  remedy  a  breach  of  Trust  by 
granting  h4%  Leases  of  a  Charity  Estate,  the  Relief  will  be  giv- 
en with  Costs. 

If  there  be  a  Decree  for  an  account  of  Tithes,  *it  is  al-  [*557 
ways  with  Costs  unless  there  has  been  a  tender  (z)« 

It  is  tlie  constant  course  of  the  Court  where  n  mutual  account 
is  decreed  to  reserve  the  Costs  until  after  the  Report,  that  the 
Court  may  have  it  in  their  power  to  punish  tUe  wrong-doer 
(a). 

The  Plaintiff  usually  pays  Costs  where  an  Account  turns 

fp)  Jeffsriei  V.  Harrison,  I   Atk.        (u)  Hide?.  Hetwood,  9  Atk.  If6. 
46$.      Sed  gu.   see  Humphreyi  v.        ?x)  Sandys  v.  WaUon,)  Atk.379. 
Moore,  f  Atk.  108.  (y;  JackmaD  ?.  Mitchell,  13  Vet. 


Mn¥edalev.Uvedale,3Atk  119.    586. 


BloQBtv.  Burrow,  3  Bro.C.C.  (z)  Stockwell  v.  Terry,    1  Ves. 

901.  '  Il».  Pitts  ▼.  Page,  8tb  May,   1716. 

is)  Hampbrer  r.  Moore,  3  Atk.  Dom.  Proc.  Lord  Harcourt's  M6. 

408 :  and  aee  l/Vedale  v.  Uvedale,  3  Tables. 

Atk.  1 1 9.  (a)  Rider  v.  Bayley,  Vin.  Abr.  til. 

ri)  Adair  v.  Sbair,  1  Sob.  ft  Lefr.  Costs,  (B)  Ca.  32. 


290. 
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against  him,  or  where  he  prevails  in  nothing  bat  what  be  might 
have  insisted  upon  at  Law  (6)  ;  but  though  Costs  usually  follow 
the  event  of  the  Account,  still  if  it  was  intricate  or  doubtjul  no 
Costs  will  be  given  (c)« 

Where  Money  was  found  due  to  the  Defendant  upon  Account, 
but  much  less  than  had  been  claimed  by  the  Defendant's  An- 
swer, the  Defendant  was  not  allowed  his  Costs  (d)» 

If  a  Commission  issue  for  the  Examination  of  Witnesses  abroad, 
a  Solicitor  attending  the  execution  of  the  Commission  will  not 
be  allowed  his  (^osts  (e). 

The  general  personal  Estate  not  specifically  disposed  of  is 
ficst  to  be  applied  to  the  Costs  (/),  and  then  in  payment  of  the 
Legacies  ;  and  the  specific  Legatee  is  only  to  contribute  as  far 
as  the  Costs  occasioned  by  the  Inquiry  as  to  his  specific  Legacy 

558*3  *A  Defendant  made  a  Party  to  a  Suit  only  in  respect  to 
an  Annuity  which  she  is  entitled  to  under  a  Will,  is  not  allowed 
to  attend  at  the  passing  the  Accounts  of  the  general  Estate  in  the 
Master^s  Office,  or  to  be  paid  the  Costs  of  past  attendances  as 
next  of  Kin  to  the  Party  beneficially  interested  in  the  residue  of 
the  Estate,  who  had  since  become  a  Lunatic,  there  being  no  di- 
rection in  the  Decree  for  such  purpose  (A). 

Where  a  Bill  is  brought  to  secure  and  have  the*benefit  of  a 
contingent  Interest  devised  over,  the  Costs  must  be  paid  out  of 
the  Assets  of  the  Testator,  who  by  his  Will  has  occasioned  the 
difficulty  (t). 

VVhere  a  question  arises  between  an  Individual  and  the  Per- 
son taking  the  bulk  of  the  Estate,  how  far  the  bulk  of  the  Estate 
is  to  answer  for  a  Legacy  (/:),  a  sum  of  Money,  or  a  Portion, 
Costs  are  paid  out  of  the  Estate  (/) ;  but  where  the  bulk  of  the 
Property  is  handed  over,  and  the  question  arises  as  to  the  right 
to  Property  clearly  severed  from  the  bulk  of  the  Pmperty,  the 
Expense  of  questions  touching  such  Fund  must  be  borne  by  (he 
Fund  itself  (m). 

Wherever  a  Testator  by  his  Will  raises  a  doubt  upon  the  mean- 
ing of  it,  his  general  Property  pays  for  settling  that  dou\>t  (n). 

Where  a  Testator  devises  Property,  and  the  effisct  of  (he  De- 
559*]  vise  is  questioned  on  account  of  a  previous  *Deed  execu- 

(b)  Lyre  y.  Parnel,  ibid.  Ca.  23.  (k)  Baugby.  Reed,  3  Bro.  C.  C. 

fc]  Pitts  V.  Page,  ibid.  Caae  II.  195. 

(a)  Attoroev-General  t.  Brewers  (l)  Jenour  t.  JeDOur,  lOVee.  571; 

Company,  1  P.  Wms.  376.  and  see  Wilson  v.  Brownsmiih,  9 

(«)  HamnM>nd  v.  Wordsworth,  1  Yes.  180. 

Dick.  381.  (m)  Jeoour  v.  Jenour,    10  Vea. 

(f)  See  Howe  v.  Chapman  4  Ves.  571,  2. 

54$,  550.  (n)  Bam'ngton  r.  Tristram,  6  Ves. 

{i)  Barton  t.  Cooke,  5  Ves.  464.  349.  Jollifie  v.  East,  3  Bro.  C.  C.  2&, 

(^)  Tharp  v.  Tbarp,  3  Meriy.  510.  Pearson  y.  Pearson,  I   Sch.  &   Lefr. 

(i)  Sttidbolme  y.  Hodgson,  3  P.  p.  12 ;  and  see  3  P.  Wms.  373. 
Wms.  30J. 
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ted  by  the  Testator,  and  the  Devisee  litigates  with  others  the 
effect  of  that  Deed,  and  the  decision  is  against  the  Devisee, 
though  under  the  circumstances  of  the  obscurity  of  the  Deed  the 
Plainttfl  is  not  ordered  to  pay  Costs,  he  cannot  claim  his  Costs 
out  of  the  subject  in  dispute  (o). 

In  aCause  between  Relations,  contesting  the  effects  of  a  Will, 
Costs  are  often  given  out  of  the  Estate,  and  as  between  Attor- 
nty  and  Client  ( />)• 

If  several  Defendants  in  a  Cause  are  entitled  to  a  Fund  in 
eoual  shares,  and  long  inquiries  are  necessary  as  to  one  share 
only,  a  direction  will  be  given  that  each  share  should  bear  its 
own  Costs  (f)* 

Where  an  Heir  at  Law  is  made  a  Defendant,  knd  insists  on 
his  Title,  he  is  entitled  to  his  Costs  though  he  fails ;  but  if  an 
Heir  at  law  is  Plaintiff  and  he  fails,  he  will  not  have  his  Costs, 
and  if  the  Suit  be  groundless,  he  will  pay  them  (r) ;  but  where 
an  Heir  at  Law,  or  the  Heir  male  to  the  honour  of  a  Family,  has 
a  probable  cause  to  contend  for  the  family  Estate,  he  will  not  be 
made  to  pay  Costs  {s). 

Where  a  Bill  is  filed  to  establish  a  Will,  and  the  Heir  at  Lam, 
a  Defendant,  desires  an  Issue  and  fails,  he  is  entitled  to  his  Costs 
in  Equity  (t) ;  but  no  Costs  will  be  given  on  either  side  as  to 
the  Issue ;  and  the  Heir  at  Law  has  been  made  to  pay  the  Costs 
of  a  groundless  Motion  for  a  new  Trial  (ti). 

*Where  an  Heir  at  Law  is  brought,  by  Order,  before  [*560 
the  Court,  he  is  entitled  to  Costs  {x). 

Costs  are  always  allowed  where  the  facts  contested  are  pre- 
sumed to  be  in  the  knowledge  of  the  Party  that  contests 
them  (y). 

If  a  Defendant  not  confessing  the  Plaintiff's  Title  puts  him 
to  the  expense  and  trouble  of  proving  it,  it  is  a  circumstance  to 
give  Costs  (z). 

Where  a  specific  Performance  of  an  Agreement  at  a  great 
undervalue  is  enforced,  Costs  are  not  given  (a). 

Where  a  Bill  for  specific  Performance  is  dismissed  on  the 
ground  of  misrepresentation^  it  will  be  with  Costs  (fr).  Wher- 
ever, indeed,  a  Bill  for  specific  Performance  is  dismissed  in  re- 
spect of  circumstances  dehors  the  Agreement,  it  seems  it 
mus-l  be  with  Costs ;  for  the  Court  refusmg  its  assistance  in  it- 
self implies  a  strong  disapprobation  of  the  Plaintiff's  con- 
duct (c). 

(o)  Hftmpson   v«  Brandirood,    1  (x)  Attomej  General  ▼.  Tonna,  4 

Madd.  Rep.  393.  Bro.  C.  C.  178. 

(p)  Moggridge  v.   Thackwell,  1  (y)  Cockraine  v.  Blaotire,  Via. 

Ves.  Jan.  475.  Abr.  tit  Costs  (Q.)  Ca.  30. 

[q)  Baseviv.  8erra,14Ve8.3l7.S.  (2)  Trinity  House  ▼.  Ryal,  Vin. 

C.  3  Meriy.  676.  Abr.  tit.  Costs  (Q.)  Ca.  32. 

(r)  LttxtoQ  V.  Stephens,  3  P.  Wms.  ia)  Barroaghs  t.  Lock,  10  Ves. 

[«)  I  P.  Wms.  482.  (6)  Buxton  ▼.  Lister,  3  Atk.  387. 

[t)  Webb  T.  Cle¥efden,3  Atk.  424.       le]  Davis  ▼.  Symoodt,  1  Cox,  408. 
>)  White  ▼.  Wilson,  13  Ves.  87. 
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On  Bilk  for  a  specific  Performance  of  an  Agreement  to  pur- 
chase an  Estate,  the  Court  has  sometimes  thought  it  impmaent 
to  give  the  Defendant  Costs,  though  they  may  have  been  rea- 
sonable and  weighty  objections  to  the  Title;  because  to  g^ve 
Costs  is  to  injure  that  Title  he  is  compelled  to  take,  and  hi  such 
case  the  Court  has  decreed  a  specific  Performance  toithoul 
Costs  (d). 

5G I  *j  Where  a  Party  has  not  been  able  to  make  his  Title  *be* 
fore  the  Decree,  it  is  always  a  question  very  important  to  the 
Costs  (e).  A  Vendor  not  making  a  Title  when  the  Bill  is  filed, 
pays  tlie  Costs  up  to  the  Report  of  a  good  Title  (/)• 

If  a  Vendor,  in  a  Suit  for  a  specific  Performance,  cannot 
make  a  good  Title,  it  is  prima  Jade  a  case  for  Costa ;  and  Costs 
have  been  given  against  such  Vertdor  though  he  was  only  a 
Trusteee  to  sell  {g). 

If  the  Title  of  the  Vendor,  though  established,  is  not  clear 
upon  the  abstract,  the  Court,  on  a  Bill  for  specific  Performance 
by  the  Vendor,  will  decree  a  specific  performance  vnthmit 
Costs  (A). 

A  mistake  in  the  opinion  of  a  Counsel,  which  in  a  clear  Case 
has  not  thought  the  Title  good,  will  not  exon^*rate  the  Purchas- 
er from  paying  Costs  if  a  oill  for  a  speecific  performance  is  filed 
against  him  (t)« 

If,  on  a  Bill  for  a  specific  Performance  by  a  Vendor,  the  De- 
fondant  objects  to  the  Title,  and  there  has  been  a  previous  de- 
cision in  a  diflerent  Cause  in  favour  of  the  same  Title,  of  which 
Notice  had  been  served  on  the  Defendant,  a  specific  Perform- 
ance will  be  decreed,  with  Costs  (k)  ;  but  wherever  there  is  a 
fair  objection  to  a  Title,  a  Purchaser,  though  he  fails  in  his  ob- 
jection, is  not  made  to  pay  Costs  (/)• 

Where  Tenant  bv  Elegit  has  received  Rents  and  Profits  be- 
bB2*'}  yond  the  Debt,  though  he  shall  account  *for  the  Debt, 
yet  he  will  not  be  made  to  pay  Costs  (m). 

Governors  of  a  Charity,  tbooeh  they  gain  nothing,  nor  are 
guilty  of  corruption,  yet  if  they  lave  been  extremely  negligent 
in  their  Trust,  are  punishable  with  Costs  (n). 

In  cases  of  Charity,  Relators  have  often  Costs  allowed  them 
beyond  the  taxed  Costs  (o) ;  and  io  Suits  upon  questions  rela- 
tive to  charitable  Legacies,  Costs  are  frequently  given  to  the 
Heir,  as  between  Attorney  and  Client,  the  Heir  not  making  aa 
improper  point  (/>)• 

(d)  M'Queen  v.  Farqohar,  1 1  Ves.       (k)  Bisooe  r.  Wilka,  3  Merir.  40^, 
482.  (l)  Aitlabie  v.  Rke,  3  Madd.  Rep. 

(e)  Seton  v.  Slade,  7  Vas.  279.  260. 
(/)  Haribrd  v.  Porrier,  1  Madd*       (w 

^^P*  ^  __  -  -  (n)  Eaet^v.  Ryal,  2P.  Wnw.  984 ; 


(/)  Harfiard  v.  Porrier,  1  Madd*       (fn)^areyr^  Stafford,  Af'^^*  ^^- 
\k]  Colliofi  ▼.  *-*,  3  Vea.  i^Bea*       (o)  Osborne  v.  PaBD,'  7  Yea.  424. 


Edvrards  v.  Harray,  Coop.  40.     aoa  see  3  P.  Wms.  146,  note  (a.> 


143.  IB  note.  (p)  Carrie  v.  Pye,  17  Ves.  46S. 

(i>  MaHor  T.  HBI,  I  Cox,  187 
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It  has  been  determined,  upon  the  construction  of  the  Statute 
of  Charitable  Uses,  43  Eliz.  c.  4,  that  Commissioners  have  no 
power  to  give  Costs  ;  but  the  Chancellor  has  given  Costs  upon 
exceptions  taken  to  a  Decree  of  Charitabh  Uses  ;  though  the 
ground  upon  which  he  did  so  is  not  verj  clear  {q). 

So,  in  cases  of  Bankruptcy  he  can  give  Costs,  though  nothing 
ID  the  Bankrupt  Acts  seem  to  authorize  him* 

It  is  the  same  as  to  Costs  under  Commissions  of  Lunacy^  they 
are  given,  though  the  foundation  of  the  right  to  give  them  is  not 
very  discernible  (r). 

Costs,  it  seems,  are  not  given  on  a  Bill  of  Review  (<),  unless 
on  a  Bill  of  Review  for  Error,  where  *the  Costs  are  of  \^b^Z 
course,  if  there  be  no  Error  in  the  Decree  (/)• 

It  seems  that  more  Costs  will  be  given  to  a  Pauper  beyond 
the  Costs  actually  out  of  pocket  {u).  Where,  however,  one  of 
the  Defendants  was  admitted  to^uein  forma  pauperii,  and  the 
Decree  ordered  generally  that  the  Costs  of  all  Parties  should  be 
taxed  and  paid  out  of  the  Estate,  the  Costs  of  the  pauper  De- 
fendant were  allowed  to  be  taxed  as  dives  Costs  (x). 

The  Costs  of  impertinence  expunged  from  the  Answer  of  a 
Pauper,  have  been  ordered  to  be  taxed  as  dives  Costs  to  be  paid 
into  Court,  and  await  the  event  of  the  Cause  in  its  further  pro- 
gress.   The  Court  has  a  discretion  in  such  case  (jf). 

A  Pauper  cannot  dismiss  his  Bill  without  Costs  (z). 

Costs  have  been  given  personally  against  an  uncertificated 
Bankrupt  in  a  case  of  Fraud  and  Misconduct  {a). 

Where  Persons  apply  to  set  aside  an  Annuity,  if  tbejr  have 
taken  their  chance  as  long  as  it  is  good  for  them,  they  will  not 
be  permitted  to  set  it  aside  without  paying  Costs  (b). 

There  is  hardly  a  Case  of  a  Bond  set  aside  for  fraud  or  im- 
proper consideration,  but  it  ought  to  be  with  Costs  (c}« 

^And  in  Cases  of  gross  Fraud  the  Court  will  sometimes  [*564 
give  Costs,  to  be  ascertained  by  the  Party's  own  Oath  {d). 

Where  JFVaud  is  charged  but  not  proved,  the  Court  will  give 
the  Defendant  Costs  (e). 

Where  a  Feme  Oroert  has  beenguilty  of  a  Fraud  solely  without 
the  Husband^  and  he  has  no  benefit  from  it,  be  will  not  be  obli- 
ged to  pay  Costs  (/)• 

(o)Aylett  V.  Dodd,  t  Atk.  939;       [«)  Wallop  y.  Warburton,  3  Cot, 

and  see  CorporatioD  of  Bnrfbr4  v.  40d. 
Lesthal],  S  Atk.  56^  3, 4.  (y)  Rattray  r.   Oeorge,  16  Yes. 

(r)  See  Corpotatioo  of  Burfiurd  v.  t34. 
LeDthall,  2  Atk.  653, 3, 4.  («)  Pearson  v.  Belsher,  3  Bro.  C 

(«)  Jackson  v.   Eyre^  t  Freem.  C-B7. 
181.  8.  C.  3  Cb.  Bep.  16.  (a)  Lock  v.  Bromley,  3  Yes.  40. 

(0  Bo^  ¥.  Mackell,  6  Yes.  609.         (6)  DalT  t.  Atkinson,  8  Yes,  684. 

(tf)  Frost  T.  Preston,  16  Yes.   160.       M  Debenham  t.  Ox,  1  Yes.  277. 
8.  C.  MS, }  and  see  Denn.  ▼*  Bus-       \d)  Dyer  v.  TinieweU,2  Yem.  123. 
aeD,  1  Dick.  427»  and  Angel  ▼•  Bmith,       (e)  The  Mayor,  kc.  of  Colchester 

Free.  Cb.  810,  wkiobis io  oppositkMi  ▼.  liowtoo,  1  Yes.  k Bea.  248. 
to  the  opinkn  of  Lord  Somen  in      (/)  Cotton  t.  LattartU»  1  Atk*  463* 
ScratebaeveT.  Faiilkaid>!lEq*  Cas. 
Abr.  125. 

Vet.  IL  44 
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Where  a  Widow  files  a  Bill  for  the  single  purjiose  of  having 
Doffer  assigned  her,  Costs  do  not  follow  the  Suit ;  but  where 
in  Billsfor  Dower  separate^questions  of  Title  arise,  and  are  con- 
ducted vexatiouslj  (g) ;  or  where  the  Widow  has  without  any 
just  pretence  been  vexatiously  kept  out  of  her  Dower,  she  will 
be  allowed  her  Costs  (A). 

If  a  Party  unconscientiously  obtains  a  judgment  at  Law,  and 
a  Bill  of  Discovery  is  afterwards  brought,  the  Defendant  pays 
the  Costs  of  both  Proceedings ;  but  if  the  Discovery  is  obtained 
before  the  Expenses  at  Law  are  incurred,  the  Defendant  gets 
his  Costs. 

Where  a  Bill  is  for  a  Discovery,  and  a  Commission  is  prayed 
for  the  Examination  of  Witnesses  abroad,  if  both  Parties  have 
bad  the  benefit  of  the  Commission  to  examine  Witnesses,  each 
pays  his  own  Costs  {%). 

565*1  A  Creditor  is  not  entitled  to  Costs  incurred  in  *prov- 
ing  his  Debt  before  the  Master  under  the  usual  Decree  upon  a 
Creditor's  Bill  (A). 

In  some  cases,  where  Costs  have  been  incurred  by  Contempts, 
the  Court,  to  avoid  further  Expense,  will  by  consetU^  instead  of 
ordering  Costs  to  be  taxed,  direct  the  payment  of  a  specific  sum 
for  Costs. 

No  Costs  are  given  on  an  Appeal,  if  the  Decision  of  the  infe- 
rior Court  be  reversed  ;  and  when  the  Court  thinks  there  was 
good  ground  for  an  Appeal  it  will  order  the  Deposit  to  be  re- 
turned (/)• 

We  shall  now  observe,  upon  the  taxation  and  recovery  of 
Costs,  and  on  the  Lien  of  Solicitors. 

Costs  in  respect  of  conveyancing  are  not  taxable  ;  they  are  not 
considered  as  ^^  fees,  chaises,  or  disbursements  at  Law  or  in 
Equity  ;^  but  if  one  single  item  which  may  be  so  considered, 
though  to  the  amount  of  3;.  4d.  only,  is  to  be  found  in  the  Bill, 
the  Plaintiff  cannot  recover  for  the  conveyancing  without  a  de- 
livery of  such  Bill,  for  in  such  case  the  chaises  for  conveyancing 
fall  within  the  Statute  2  Geo.  3.  c.  33  (m). 

Where  any  part  of  a  Solicitor's  Bill  relates  to  business  done 
in  the  Court  of  Chancery,  the  whole  may  be  taxedftfthough  part 
of  the  business  was  for  other  Persons  jointly  with  the  Person  ap- 
plying (n). 

Formerly  Solicitor's  Bills  would  not  be  ordered  to  be  taxed, 
unless  the  whole  demand  was  brought  into  Court ;  but  the  Act 
of  Parliament  (o)  varied  the  Rule,  and  enabled  the  Client  to 

hr)Luca«  V.  Calcroft,  I  Bro.  C.  Holme,  19  Vcs.  93,  and  in  various 

C  134,  and  S.  C.  from  Sir  Samuel  otber  cases. 

RomiIly»8  note,  18  Vcs.  30  n.  a.  (m)  HiU  v.  Humphreys,  S  Bos.  & 

(A)  WorMn  T.  Ryder,  18  Vcs.  20.  Pull,  346. 

(0  London  Assurance  Company  (n)  Maivenim  v.  Sandiford,  3  Bro. 

V.  Hankev,  1  Anstr.  9.  C.  C.  233. 

ft)  Abel  F.  Screech,  10  Ves.  356.  (o)  2  Geo.  2.  c,  23.  s.  22, 

(I)  Am  was  done  in  Htginbotbam  v. 
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have  the  Bill  taxed,  *apon  fiubmitting  to  pay  what  should  appear 
to  be  due  (p). 

An  application  may  be  made  by  a  Solicitor  to  tax  his  own 
Agtnfis  Bill  {q)*  Agency  business  performed  by  an  Attorney 
for  his  Client,  it  has  been  held,  does  not  come  within  the  Act  of 
Parliament  as  to  the  taxing  of  Costs  (r) ;  nor  has  the  Court  Ju- 
risdiction to  order  a  Solicitor's  Bill  for  business  done  in  the 
House  of  Lords  (5),  or  for  obtaining  an  Act  of  Parliament,  to  be 
taxed  (<) ;  nor  the  Costs  of  a  Commission  of  Review  of  a  deci- 
sion of  the  Delegates  (u)  ;  or  in  respect  of  business  done  in  a 
Cause  in  the  Court  of  Great  Sessions  of  Wales,  unless  there  is  a 
detention  of  Title  Deeds,  or.  any  other  matter  besides  Costs  in 
dispute  (x). 

If  a  Bill  of  Costs  has  been  settled  and  paid,  and  the  Payment 
has  been  acquiesced  in,  the  Court  will  not  refer  such  Bill  to  be 
taxed  as  a  matter  of  course.  The  general  Rule  is,  that  an  At- 
torney's Bill,  which  has  been  delivered  according  to  the  Statute, 
for  the  purpose  of  creating  a  capacity  of  bringing  an  Action,  can- 
not be  taxed  at  the  Trial,  or  after  Verdict ;  but,  under  special 
circumstances,  the  Court  will  refer  it  to  be  taxed,  if  it  is  shown 
by  Affidavit  that  the  business  has  not  been  done,  or  that  the 
charges  are  fraudulent ;  and  neither  payment  of  the  Money,  nor 
a  Release,  nor  a  Judgment  for  the  demand,  will  preclude  Tax- 
ation* in  such  a  case  (y).  Nor,  in  genefal,  can  Accounts  ["^567 
be  taken  on  the  Taxation  of  a  Bill,  for  the  Court  will  not  stop 
the  Payment  to  have  the  Accounts  taken  (z). 

An  Order  for  taxing  a  Bill  of  Costs  entitled  in  the  Cause,  if 
obtained  by  a  Party  in  the  Cause,  is  regular  under  the  general 
Jurisdiction ;  but  a  Person,  not  a  Party  in  (he  Cause,  must  ap- 
ply ex  parte  under  the  Statute  (2  Geo.  2,  c.  23,  s.  22,)  (a).  A 
Party  in  the  Cause  may  make  a  Motion  in  the  Cause :  whether 
he  may  afterwards  pursue  it  under  the  Statute  may  be  question- 
able (*)• 

Though  a  Trustee  has  paid  a  Solicitor's  Bill,  the  Cestui  que 
Trust  may  use  the  name  of  the  Trustee  (first  indemnifying  him) 
to  obtain  a  Taxation  of  the  Bill  (c). 

On  the  Taxation  of  Costs,  the  Court  cannot,  on  account  of 
improper  conduct,  make  the  Attorney  pay  the  Costs  of  the  Tax- 
ation, but  only  where  there  are  improper  Items  in  the  Bill 
amounting  to  a  sixth  of  the  Bill  (d) ;  but  he  will  be  ordered  to 


1 


p)  See  Anon.  2  Ves.  451.  [x)  Ex  parte  Partridge,  8  Mariv. 

q)  Corner  v.  Hake,  2  Cox.  173.         1550.    Sed  vid.  4  T.  R.  496. 
[r]  Binstead  v.  Barefoot,  2  Dick.        [y)  Langstaff  v.  Taylor,  14  Tes. 
112.  263;  andseePlenderleathT.Fraser, 

[$)  Williams  r.  Odell,  4  Price  279.     3  Ves.  &  Bea.  1 74. 
lO  Ex  parte  Wheeler,  3  Ves.  ft       (jr)  Atfon.  2  Yes.  451. 
Bea.  2 1 .  \a)  Bignol  t.  Bignol,  1 1  Ves.  329. 

u)  Ex  parte  FearoQ,  5  V«8.  646,       \b]  Ibid.  p.  329 

fe)  Hazard  t.  Lane,  3  Meriv.  291  •- 
{d)  Tea  r.  Tea,  2  Anitr.  494. 


i: 
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pay  the  Costs  of  useless  Expenses  in  Proceedings  before  the  Mm- 
ter  («). 

Whilst  an  Attorney's  Bill  is  taxing  before  the  Master,  the 
Court  will  not  make  any  Order  on  the  Master  for  the  allowance 
of  certain  Charges  in  the  Bill  (/)• 

568*]  If  an  Attorney's  Bill  in  Bankruptcy  is  referred  to  *the 
Master,  and  he  reduces  it  above  a  sixth,  the  Chancellor,  pro- 
ceeding by  analogy  to  the  Statute,  makes  him  pay  the  Costs  of 
the  Taxation  {g). 

Where  an  Attorney  had  been  seven  years  withont  getting  his 
Bills  taxed  after  an  Order  so  to  do,  and  they  were  lost  in  the 
mean  time  in  the  Master's  Office,  the  Court  will  not  allow  it  to 
go  again  to  the  Master  (A). 

A  Representative  of  a  Person  who  had  obtained  an  order  to 
tax  a  Bill  can  revive  it  only  on  an  undertaking  to  pay.  To  bring 
a  Defendant  into  contempt  on  an  Order  of  Taxation,  it  is  neces** 
sary  to  leave  a  Copy  at  his  house,  and  the  Report  of  the  Sum  at 
which  the  Bill  is  taxed. 

If  a  Solicitor  declines  proceeding  in  a  Suit  (whatever  his  rea* 
sons),  and  does  not  carry  the  business  through  to  a  hearing,  he 
loses  his  Lien  on  the  Fund  in  Court  (t). 

It  has  been  held,  that  a  Solicitor  undertaking  to  bring  an  Ac- 
tion, or  do  any  business,  part  of  the  undertaking  is  that  he  shall 
faithfully  and  honestly  bring  that  business  to  a  conclusion,  and 
if  he  tails  in  that,  he  cannot  bring  an  Action  for  any  thing  (A). 

The  same  Parties  are  often  concerned  in  many  Suits,  hot  the 
Funds  are  never  arranged  until  the  respective  Attomies  are 
paid  their  Costs  0«  But,  it  seems,  that  where  different  de- 
mands arise  in  a  Cause,  the  Costs  may  be  arranged  as  the  equi- 
ties between  the  Parties  require,  without  considering  the  boli- 
569*j  citor  (m),  ^provided  it  be  fairiy  and  honestly  done  (n). 
A  mere  voluntary  release  (o),  or  Settlement  (/i),  is  not  suffi- 
cient. 

The  Court  of  King^s  Bench  has  holden  that  the  Equity  of  set- 
off shall  not  interfere  with  the  Solicitor's  Lien :  the  Court  of 
Common  PUasj  on  the  contrary,  hold,  that  the  Attorney  can 
have  no  Lien  that  will  interfere  with  the  Equity  between  the 
Parties  {q) ;  and  in  Chanceiy,  the  Court  does  not  interpose  the 

(ej  Yea  v.  Ferere,  14  Vci.  164.  (m)  Taylor  v.  Popham,  15  Ves.  79. 

(/)Adod.  27th  Nov.  1805.  MS.  Sed.vid.  8.  C.   13  Yes.  59,  before 

{g}  Westall,  ex  parte,  3  Yea.  &  Lord  Erskine.     See   also  Spine  v. 

Bea.  141.  Goog^h,  2  Ball  &  Bea.  34, 5.    It  is  the 

(h)  Yea  r.  Yea,  2  Anst.  494.  same  at  Lav.    [Brownie  y.  Sayoe,  4 

(i)  CresireU  r.  Byron,  14  Yes.  272.  Taunt.  322.  and  Cases  there  noticed.] 

(k)  Yid.  ObserrationB    in  Bank-  (n)  Anon.  I  Yes.  25, 6. 

ruptcy,  6  Ves.  p,  2.               .  (o)  Ibid.  26. 

(l)  Per  Lord  Eldon   in  Hall  v.  (pjFalrland  r.  £never,  1  Dick, 

Ody,  2  Bos.  &  Pnll.  29.  114: 

(7)  2  Bos.  &  Pnll.  29. 
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Lien  further  than  upon  the  clear  Balance,  which  is  the  result 
of  the  Equity  between  the  Parties  (r)« 

Where  there  are  Costs  in  Equity  and  at  Law  due  from  the  op* 
posite  Parties,  the  Court  will  not  set  off  the  Costs  at  Law 
against  those  in  Equity  (s),  especially  if  the  Solicitor  in  Equity 
Glaims  his  Lien  on  the  latter  {t). 

If  a  Suit  is  broueht,  and  Costs  incurred,  and  the  Suit  is  dh^ 
missed  for  want  of  appearance  at  the  Hearing,  and  the  Plain- 
tiff files  another  Bill,  an  Application  may  be  made  to  stay  the 
Proceedings  until  the  Costs  of  the  former  Suit  are  paid  (u). 

A  Bill  Sed  by  an  Attorney  for  Costs  is  not  sustainable,  and 
may  be  demurred  to ;  for  he  should  proceed,  either  by  Action 
at  Law,  or  apply  to  a  *Court  of  Equity  (x)  in  a  summary  [*570 
wav,  according  to  the  Statute  (y). 

In  regard,  however,  to  an  Action  at  Law  for  Costs,  it  seems, 
from  a  recent  Decision,  that  Costs  awarded  in  Chancery,  partica- 
larly  Costs  in  Bankruptcy,  will  not  be  permitted  to  be  tne  sub- 
ject of  an  Action  ;  nor,  it  seems,  will  a  special  undertaking  to 
pay,  afiect  the  Rule ;  and  where  a  Judgment  had  been  obtained 
at  Law,  and  Execution  for  such  Costs,  the  Party,  on  Motion, 
was  ordered  to  acknowledge  satisfaction  on  the  Judgment,  and 
to  repay  the  Expense  incurred  by  the  Action,  and  in  levying  the 
Money  under  the  Execution,  together  with  the  Money  so  levied, 
and  the  Costs  of  the  Motion  in  Chancery  (z). 

Solicitors  have  a  Lien  on  the  Fnnd  in  Court  for  their  Expen- 
ses, whether  in  the  way  of  Suit^  or  Prosecution  in  Lunacy  or 
Bankrvptcy  (a) ;  and  though  an  Order  be  made,  on  a  Petition 
in  BanKruptcy,  directing  Costs  to  be  paid  to  the  Petitioner  per- 
sonally, this  does  not  take  away  the  Lien  of  the  Solicitor  for  his 

Costs  a). 

At  iMw  a  Party  cannot  change  his  Attorney  without  a 
Judge's  Order ;  and  the  Court  takes  care  that  the  Papers  shall 
not  be  taken  out  of  his  hands,  without  doing  that  justice  which 
his  Lien  gives  him ;  but  it  is  not  so  in  Chancery,  for  there  at 
his  option,  he  may  discharge  his  Attorney,  and  proceed  if  he 
can  without  bis  Papers,  but  he  cannot  take  his  Papers  out 
*of  the  haud«  of  the  Solicitor  without  paying  his  Bill  (c)  ;  [*671 
but  if  a  Solicitor  declines  to  be  further  concerned  in  a  Cause, 
he  cannot,  to  compel  Payment  of  his  Costs,  refuse  to  permit 

(r)  fix  parte  Rhodet,  16  Yes.  541,  (y\  9  Geo.  2  cap.  S3. 

t.Tiiylorv.Popham,  ibid.p.  19.  (zjinre  DiUoo,  2  Sob,  ft  Lafr. 

(«)  Holwortby   v.    MorUocke,  1  110.                                 # 

Cox,  KM.  (a)  Ex  parte  Price,  2  Yea.  407. 

(I)  Smith  T.  Brocklesby,  1  Anstr.  {b)  Ex  parte  Bfyaot,  I  Msdd.  Rep. 

61.  Anoo.  2  Yes.  25.  49. 

{u)  Picket  V.  Loggon,  14  Yes.  231.  (c)  Tirort  v.  Dayrell,  13  Yes.  195  ; 

IM  244.  and  see  Merry  weather  t.  Mellish,  13 

(x)  Parry  t.  Owen,  Ambl.  109.  Yes.  161.  O'ma  v.  O'Dea,  1  Sch.  &: 

Contra  Raneleigh  t.  ThomhiU,    1  Lefr.  3l5,31ft. 
Yem.  208.  S.  C.  2  Cha.  Cas.  154. 
Norris?.  Bacon,  1  Yem.  312. 
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such  inspection  of  the  Papers  in  bis  hands,  or  such  production 
of  them  before  the  Court,  or  the  Master,  as  may  be  necessary  in 
the  conduct  of  the  Cause  (d)« 

If  a  Solicitordies,  the  Court  will  not  order  his  Representa- 
tive to  deliver  up  Papers  without  paying  what  is  due  (e). 

A  Client  in  the  Country  who  employs  a  Country  Solicitor  is 
not  liable  to  tHe  Agent  in  Town  (/) ;  but  the  Agent  in  Town 
has  a  Lien  upon  the  Papers  in  his  hands  for  what  was  due  to 
him,  as  Agent  in  the  Cause^  from  the  Solicitor  in  the  Country 
{g) ,  but  not,  it  seems,  for  Money  lent  to  the  Solicitor  (A). 

A  Six  Clerk  is  not  obliged  to  deliver  Papers  to  (he  Plaintiff 
until  his  Fees  are  paid,  though  the  Plaintiff  had  paid  his  Solicit- 
or, who  hac^atisfied  his  Clerk  in  Court  his  whole  Bill  (t). 

A  Party  may  be  restrained  from  paying  any  part  of  the  Bill 
of  Fees,  &c.  due  to  the  Solicitor,  until  the  Clerk  in  Court  em- 
ployed by  him  in  the  Cause  is  fully  paid  {k). 

572*1  A  Solicitor  procuring  a  Decree  has  a  Lien  for  bis  *Bill 
on  the  Estate  recovered  in  the  hands  of  the  Person  recovering, 
but  not  in  the  hands  of  the  Heir  (/),  unless  Costs  are  decreed 
out  of  an  Estate^  in  which  case  they  are  held  to  be  a  Lien  upon 
it,  though  the  Party  to  whom  they  are  awarded  died  (m)  ;  and 
they  are  payable  even  as  against  the  Bond  Creditors  of  the  de- 
ceased (n). 

Though  a  Solicitor  may  have  a  Lien  on  a  Deed  for  his  Costs,  - 
yet  if  his  Client  is  bound  to  produce  it  for  the  benefit  of  a  third 
Person,  so  also  is  the  Solicitor  (o).  \ 

If  Papers  come  into  a  Person's  hand  in  the  character  of  At- 
torney or  Solicitor  for  the  purpose  of  business,  though  they  did 
not  come  into  his  hands  in  the  particular  Cause  in  which  he 
makes  the  demand  of  Costs,  he  has  a  Lien  upon  them  (p).  As 
where  Deeds  were  delivered  to  an  Attorney  for  the  purpose  of 
raising  Money,  and  that  object  failing,  were  permitted  tore- 
main  in  his  hands,  it  was  held  equivalent  to  a  general  depo- 
sit {q). 

If  a  Tenant  for  Life  places  Deeds  in  an  Attorney's  hands,  the 
Attorney  has  no  Lien  on  them  for  his  Costs  against  the  Re- 
mainder-man, for  that  would  be  to  enable  a  Tenant  for  Life  to 
charge  the  Remainder-man  (r). 

An  Attorney  having  delivered  up  Deeds  to  an    Executor 

{d)    Commerell    v.    PoyntOD,    1  U)  Barnsley  v.  Powell^  AmbU  lOS. 

Swanst.  1.  (m]  Blower  ▼.  Myrick,  cited  in 

(tf)Redfearnv.  Sowerby,  I  Wils.  Morgan  v.  Scudamore,  3  Ves.  197. 

C.  C.  96.  (n)  Turwin  ▼.  Gibson,  3  Atk.  7S0. 

(/)  Farwell  v.  Coker,  2  P.  Wma.  (o)  Furlong:  ▼•  Howard,  2  Sch.  4- 

460.  Lefr.  115. 

(f)  Ward  v.  Kepple,  15  Yes.  207  Ip)  Ex  parte  Neabitt,  ibid.  279. 

ibid.  2  P.  Wins.  461.  Iq)  Pambertoo,  ex  parte,  J 8  Vea. 

{h)  Grey  v.  Cockerell  2  Atk.  1 14.  282. 

(i)  Taylor  v.  Lewis,  2  Atk.  727  (r)  Ibid.  279. 

[k)  Steveos  ▼.  Ayerey,  1   Dick. 
224,  and  tbe  Cases  there  mentioned. 
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(which  he  was  not  obliged  to  do  until  his  *Biil  was  paid),  [*573 
which  Deeds  would  be  of  great  use  to  the  Executor  in  several 
Suits  that  were  then  carrying  on,  the  executor  having  changed 
his  Attorney ;  this  is  a  sufficient  consideration  to  make  the  Ex- 
ecutor liable  for  the  full  demand,  whether  there  were  Assets  or 
not  (s). 

A  Client  cannot  compel  the  Executor  of  his  Attorney  to  pro- 
duce his  Papers,  &c.  in  Court,  though  only  for  the  purpose  of 
using  them  there,  and  not  to  lake  (hem  out  of  the  Executor's 
possession,  without  paying  the  Costs  due  (/)• 

Appeal. 

An  Appeal  is  either  to  the  Lord  Chancellor  from  a  Decree  at 
the  Rolls,  or  from  the  Judgment  of  the  Lord  Chancellor  to  the 
House  of  Lords*  W|;ien  an  Appeal  is  considered  as  necessary,  a 
caveat  must  be  entered  against  the  signing  and  enrolling  the  De- 
cree, which  stays  the  same  for  twenty-eight  days  from  the  pre- 
senting the  Decree  to  the  Chancellor. 

In  1581,  Appeals  to  the  House  of  Lords,  in  Causes  between 
Party  and  Party,  appear  to  have  been  first  introduced,  and  En- 
tries made  respecting  them  in  the  Journals  of  the  House  of 
Lords.  In  this  Session  there  is  a  long  Memorandum  made  of  a 
Cause  between  the  Marquis  of  Winchester^  his  Lady^  and  one 
Mr.  Oughtredj  which  at  last  was  referred  to  a  Committee  of 
Lords,  chosen  by  the  Parties  themselves,  for  their  determination 
(u).  After  the  Restoration,  few  points  *were  debated  {*574 
with  more  zeal  and  inquiry  than  what  related  to  original  and 
appellant  Jurisdiction  in  Parliament  (x).  The  appellant  Juris- 
diction, however,  is  now  fully  acknowledged,  and  is  considered 
as  the  most  important  in  its  consequences  to  the  whole  adminis- 
tration of  justice  in  all  the  three  parts  of  the  United  Kingdom, 
and  designed  to  keep  all  other  jurisdictions  in  due  obedience  to 
the  Laws  of  the  several  Countries  to  which  they  respectively  be- 
long, and  to  render  the  system  of  Laws  administered  to  the  Peo- 
ple in  each  Country  uniform  and  consistent  in  itself,  that  ail 
those  Tribunals  may  know  what  are  the  Laws  by  which  they 
are  bound,  and  that  the  Legislature  alone  may  make  Laws  {y). 


{$)  Duchess  of  Hamilton  and  Mai-  tionto  the  Lords  House  of  Parlia- 

edanv  97  Jan.  1719.      Dom.  Proc.  ment. 

Lord  Harconrt's  MS.  Tables.  (y)  Vid  Lord  Redesdale's  Obser- 

(I)  Ma^rath  v.  Lord  Muskerry,  1  vations  occasioned  by  a    Pamphlet 

Ridir.  P.  C.  476.                          '  entitled  objections  to  the  Project  of 

(u\  4  Pari.  Hist.  335.  creating  a  Vice  Chancellor  or  Eng- 

(x)  The  sabject  is  ably  considered  land,  p.  5,  6  ;    and  see  f  vol.  Paley's 

by  Mr.  Harmye,  in  his  learned  pre-  Philosophy. 
face  to  Sir  Matthew  Hale's  Jurisdic< 
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There  may  be  two  Hearings  at  the  Roik,  and  a  Hearing  af- 
terwards upon  Appeal  before  the  Lord  Chancellor  (2). 

In  like  manner  an  Appeal  may  be  made  from  the  Decision  of 
the  Vice-Chancellorat  Lancaster,  to  the  Cbaocellorof  tbeDachy 
Court  of  Westminster  (a). 

An  Appeal  will  not  lie  to  the  Chancellor  from  a  Decree  of  a 
Court  of  Equity  in  a  County  Palatine  (6),  though  Lord  Keeper » 
Korlh  at  first  seems  to  have  thought  it  would  (c). 

576*j  ^Appeals  lie  to  the  Lord  Chancellor  from  the  Great 
Sessions  in  nales  (d).  So  also  from  the  Lord  Mayor's  Court 
(e). 

A  Petition  of  Appeal  from  a  Decree  made  by  the  Master  of  the 
Rolls  must  be  presented  within  one  month  after  the  Decree  is 
pronounced  (/),  and  10/.  deposited  with  the  Registrar  (g)*  A 
Petition  of  Appeal  from  the  Kolls  may  be  mthdravm  upon  a  mo- 
tion  for  that  purpose,  and  a  consent  (h)* 

By  an  Order  of  the  House  of  Lords,  an  Appeal  to  that  House 
must  be  made  within  fifteen  days  after  a  Decree  in  pronounced^- 
if  pronounced  during  the  Session  {%). 

The  Court  guards  against  abuse  of  the  right  to  re-hear  or  Ap- 
peal, not  only  by  using  its  discretion  as  to  Costs,  but  also  by  re- 
quiring the  signature  of  Counsel  (k).  The  Appellant  mast, 
within  eight  days  after  his  appeal  is  received,  give  Security  to 
the  Clerk  of  the  Parliament  by  Recognizance  in  the  Penalty  of 
200/.,  to  pay  such  Costs  to  the  Defendant  in  the  Appeal  as  the 
Court  shall  direct,  in  case  the  Decree  be  affirmed  (/)• 

In  1697  an  Order  was  made  in  the  House  of  Lords,  that  00 
Counsel  should  sign  an  Appeal  unless  he  was  of  Counsel  in  the 
Cause  in  the  Courts  below,  or  should  attend  as  Counsel  when 
576*]  the  Appeal  is  heard  (m).  *0n  the  93d  of  March  1715,  a 
Counsel,  onhiskneesj  received  a  reprimand  from  the  Chancellor 
for  disobeying  this  Order  (m). 

When  the  Appeal  is  lodged,  and  read  in  the  House,  the  De- 
fendant is  ordered  to  have^a  copy,  and  required  to  put  in  an  An- 
swer to  the  same  by  a  particular  day.  If  no  answer  is  put  in  by 
that  time,  a  peremptory  day  is  fixed  (n)«  If  the  Session  expires 
before  such  peremptory  day,  and  no  Answer  is  put  in  before  the 
end  of  the  Session,  service  of  the  Order  upon  the  Respondents 

(g)  Browne  v.  Hifgs,  8  Ves.  667,       (g)  «  Turn.  &  Van.  865. 
ana  Case  nootioDed  iq  note  to  Ome-       (A)  Thonpson  v.   TbompsoBs  10 

rod  ▼.  Hardman,  5  Ves.  786.  Ves.  90.    Anslie  v.  Medwol,  Ja06. 

(a)  Omarod  v-  Hardman,  6  Ves.  MS. 
725.    See  Reporter's  Note  to  Addi-       («)  Smith  r.  Clay,  3  Bro.  C,  C. 

son  V.  Hindmarsh,  1  Vem.  44S.  643,  in  note. 

(6)  Tepnet  v.  Bishop,  and  Porting-       (k)  Monkhoose  r.    The  Corpora^ 

ton  V.  Tarbock,  I  Vera.  184.  tion  of  Bedfbi^,  17  Ves.  381. 

[c)  Portingtonv.  Tarbock,  1  Vera.       (/)  Lords  Journal  27tb  Jan.  1710, 

7.  citea  NewL  Harr.  349* 

cQ  Anon.  1  Freem.  312.  (m)  Ibid.  16  vol.  p.  224. 

'e)  Ibid.  (m)  Lords  Journal,  20  vol.  p.  3K). 

/)  Ordo.  Cane.  2ia  («)  NewL  Harr.  349. 
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five  weekt  before  the  first  day  of  the  next  Session,  is  good  ser- 
vice, aod  the  Appellant  may  apply  for  a  peremptory  day  for 
putting  in  tUe  Answer,  if  the  Respondents  shall  not  put  in  their 
Answer  within  thfee  days  frbm  the  first  day  of  the  next  Session 

(«). 

In  general,  Persons  not  Parties  in  the  Caase,  are  not  entitled 
to  an  Appeal  (p)  ;  but  if  a  Tenant  in  Tail,  Party  to  a  Suit,  dies, 
leaving  lesue,  the  Issue  may  appeal  (9) ;  and  if  the  Tenant  in 
Tail  dies  without  Issue,  a  succeeding  Tenant  in  Tail(r),  or  Re- 
mainder-man, may  appeal. 

Where  a  Decree  is  made  by  consent^  no  Appeal  (f),  or  Re- 
hearing lies ;  and  this,  though  the  Party  did  not  really  give  bis 
consent ;  his  remedy  being  in  such  case  against  his  Counsel,  &c. 
(u)  ;  and  it  sterns,  if  'Parties  agree  there  shall  be  no  Ap-  ["^577 
peal,  and  it  is  made  an  Order  of  Court,  the  Party  cannot  appeal 
(x) ;  but  merely-  consenting  to  an  Order  consequential  on  a 
Decree  does  not  preclude  the  Party  from  the  right  of  Appeal 

An  Appeal  has  been  allowed  from  the  Master  of  the  Rolls  to 
the  Lord  Chancellor  in  respect  of  Costs  only  (r)  ;  but,  it  seems, 
an  Appeal  or  a  Rehearing  will  not,  in  general,  lie,  in  respect  of 
Costs  only  (a).  There  is  a  Case,  however,  on  an  AppeaHo 
tlie  House  of  Lords,  where  a  Decree  was  reversed  as  to  Costs 
only  (6) ;  and  Lord  Ilardwkke  has  said,  that  in  particular  Cases 
the  Rule  may  and  has  been  dispensed  with ;  and  in  a  Case 
where  a  Bill  was  brought  against  a  Tenant  by  Elegit  for  an  Ac- 
count, and  Costs  were  given  against  the  Defendant,  an  Appeal 
was  allowed  in  respect  of  Costs  only  (c) ;  and  where  the  Court 
lias  by  the  Decree  applied  the  Fund  of  the  Party  to  a  Payment 
to  which  it  ought  not  to  have  been  applied,  by  which  means  no 
Fund  remained  for  the  payment  of  Costs,  an  Appeal  was  held  to 
lie ;  the  Costs  being  thua  disposed  of  as  matter  of  relief  {d)  ; 
and  where  the  question  how  Costs  are  to  be  paid,  forms  part  of 
the  relief  prayed  *by  the  Bill,  and  thus  appears  on  the  [*578 
Record,  an  Appeal  will  lie  (s). 

Wtiere  a  Bill  is  in  part  dismissed,  and  as  to  other  parts  leave 
is  given  to  proceed  at  Law  within  a  limited  time,  and  the  Bill 

(o)  Nevrl.  Harr.  350.  140.  Shoir.  P.  C.  15,  16.  Car  v.  Par- 

\p)  WUliams  v.  Liaiie,    33  Feb.  eel,  29th  Feb.    1727.    I>oro.  Proc. 

1796.  Dom.  Proc.  Lord  Hareoort's  Crosby  v.  Shadworth,  4th  April  1 720. 

MS.  Tables.  Dom.  Proc.  noticed  in  Lord  Har- 

(f  )  Osborne  v.  Usher,  2  Bro.  P.  court's  MS.  Tables. 

C.  214.  (&)  Hnsbuid  v.  Husband,  7  Bro. 

M  Uqyd  v.  Jobnes,  9  Ves.  56.  P.  C.  433,  Torol  edit. ;  and  see  what 

(<)  Taylor  v.  Bouchier,  1  Dick,  is  said  in  Gould  v.  Graager,  Mos. 

504.  395. 

{u\  Bradish  v.  Gee,  Ambl.  229.  (c)  Ovren  v.  GriiBtb,  Ambl.  620. 

(x)  Buck  V.  Fawcet,  3  P.  Won.  S.  Cf.  1  Ves.  250. 

242.  (d)  Taylor  v.  Popbam,  15  Ves.  78. 

(y)  Wood  V.  Griflth,  1  Meriv.  36.  8.  P.  Anon.  MS.  1808. 

rirj  Gould  V.  Granger,  Mos.  395.  (e)  Jenour  v.  Jenonr,  10  Ves.  672. 

\a\  Wiidman  ▼.  Kent,  1  Bro.  C.  C. 
VOL.  II.  45 
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18  retained  in  the  mean  time,  and  no  proceedings  take  place  aC 
Law,  and  the  Bill  is  dismissed,  the  Defendant  cannot  complain 
of  the  Decree  by  the  way  of  Appeal. 

Upon  a  Rehearing^  new  Evideifbe,  as  before  observed  (/), 
is  admitted  (^),  and  upon  an  Appeal  from  the  Rolls^  new  Evi- 
dence is  admissible  (A) ;  but  this  Rule,  it  has  been  thought,  docs 
not  extend  to  permit  the  Appellant  to  examine  de  novoj  and  in- 
troduce entirely  new  Evidence  into  the  Cause.  In  a  Case, 
however,  of  an  Appeal  from  the  Rolls  a  Witness  whose  Evi- 
dence was  read  there,  put  in  an  Answer  to  a  Bill,  by  which  it 
appeared  that  on  the  day  he  was  examined  the  Plaintiff  gave 
him  a  Bond  that  if  he  recovered  the  Land  in  question  he  would 
convey  part  of  it  to  the  Witness ;  and  this  Answer  was  allowed 
to  be  read  on  the  Appeal  (t)  ;  and  in  the  same  Case  it  was  held, 
that  if  after  the  Hearing,  a  Witness  is  convicted  of  Perjury,  the 
Parly  may  take  advantage  of  it  on  a  Rehearing  (A:).  It  is  dilfer- 
579*1  ent  on  an  Appeal  *to  the  House  of  Lordsj  for  there,  no 
new  Evidence  is  iadmitted  (/). 

In  regard  to  the  question  of  Costs,  it  seems,  that  if  Testimony 
be  added  upon  an  Appeal  to  the  Chancellor,  the  Party,  if  he 
succeeds,  must  indemnify  the  other  for  not  having  that  Evidence 
at  the  time  it  ought  to  have  been  read  (m) :  and  Lord  Hardwicke 
appears  to  have  thought,  that  the  Appellant  must  in  such  case 
give  up  his  Deposit  (n).  So,  if  on  the  Appeal,  the  Decree  is 
not  materially  varied,  the  Appellant  is  not  entitled  to  bis  Depo- 
sit (o). 

When  the  Lords  varif^  or  reverse,  a  Decree  of  the  Court  of 
Chancery,  it  is  necessary  to  move,  to  make  the  Judgment  of 
the  Lords  a  standing  Order  of  the  Court,  because  it  is  to  be 
carried  into  execution  in  the  Court  of  Chancery  ;  but  it  seems 
this  is  not  necessary  where  the  Decree  is  affirmed  by  con- 
sent (;>). 

When  an  Appeal  is  abated  in  the  House  of  Lords,  the  Order 
to  revive  is  obtained  of  course,  and  there  is  no  fresh  Summons 
{q)»  The  same  matter  can  never  be  brought  before  the  House 
of  Lords  twice  upon  an  alteration  of  circumstances,  or  on  any 
other  pretence,  for  their  determination  is  the  dernier  resort,  and 


(f)  Ante,  p.  483. 


_,CottcrcUv.  Purchase,  1  Atk. 
3d0;'  and  see  Dashwood  v.  Ldrd 
Bolkeley,  10  Ves.  236.  While  v. 
Fussell,  I  Ves.  &  Bea.  153.  Ambl.  92. 

{h)  Wriffht  T.  Felling.  Prec.  in 
Ch.  S.  C.  Gilb.  £q.  Rep.  151.  Need- 
bam  ▼.  Smith,  2  Vera.  433.  Hedges 
T.  Cardonell,  2  Atk.  408.  Walker  v. 
Symonds,  mentioned  in  note  to  I  Me- 
nv.  37.  S€d  tid*  contra  Thompson 
T.  Walker,  Prec.  Ch.  296.  Addison 
V.  Hindmarsh,  1  Vern.  442  ;  and  see 
what  is  said  in  Huddiestone  v.  Bris- 
coe, 11  Ves.  593. 


(i)Neeham  v.  Smith,  2  Vern.  463. 

Ik]  Ibid.  464. 

[IS  Cunyngbam  v.  Cunyngbam, 
Ambl.  90. 

(in)  White  y.  Fussd,  1  Ves.  &Bea« 
153. 

(n)  Hedges  v.  Cardonell,  2  Atk. 
408. 

(o)  Holwortby  v.  Mortlock,  I  Cox, 
p.  144. 

[p)  Attorney-General  v.  Scott,  1 
Ves.  419,  420. 

iq)  Byne  v.  Potter,  5  Vcs.  305. 
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the  only  Security  to  a  Title,  so  that  there  can  be  no  Re-hear- 
inc(r). 

If  Money  has  been  paid,«in  pursuance  of  a  Decree  which  is 
^afterwards  reversed,  the  Persons  paying  the  Money  are  [*580 
indemnified  by  the  Decree,  and  the  Money  must  be  sought  from 
the  Person  to  whom  it  is  paid  (5). 

If  an  Appeal  has  been  received  by  the  House  of  Lords,  the 
Court,  it  seems,  will  order  Money  awarded  to  a  Party  to  be  paid 
into  Court ;  but  it  will  not  do  so  merely  because  the  Petition  of 
Appeal  has  been  signed  by  Counsel  (/)• 

Appeals  are  not  determined  by  the  prorogation  (u)  or  dissolu- 
tion (x)  of  Parliament,  but -continue  in  the  same  state  they  were 
then  in. 

Petitions  in  Causes*  , 

The  office  of  a  Cause  Petition  is  to  carry  a  Decree  into  eX' 
eciUiony  and  therefore,  it  seems,  a  defect  in  a  Decree  cannot  be 
supolied  by  Petition  (y). 

1  ransfers  of  Stock  or  Money,  to  which  Paities  are  entitled 
under  a  Decree,  will  not  be  ordered  to  be  paid  out  of  Court  on 
Motion^  but  a  Petition  in  the  cause  is  necessary  (z) ;  the  same 
Rule  prevails  in  the  Court  of  Exchequer  {a)  ;  and  opon  many 
occasions  Vice-Chancellor  Leach  has  laid  it  down  as  a  general 
Rule,  that  whenever  sl  gross  Sum  of  money  is  sought  to  be  paid 
out  of  Court,  a  Petition  is  necessary,  to  prevent  a  surprise  upon 
the  Court.  Interest  on  a  gross  Sum  may  be  applied  lor  on  Afo- 
tion  (6)« 

*lf  the  Right  of  the  Party  to  Money  appears  only  by  the  [*58 1 
^  Master^ s  Report^  it  seems  it  cannot  be  obtained  on  Petition,  but 
tbe  R.eport  being  confirmed,  the  Cause  must  be  set  down  for  fur* 
ther  directions  (6). 

A  Legatee  attaining  the  age  at  which  his  Legacy  was  to  be 
paid  may  petition  to  have  bis  Share  transferred  to  his  Attorney ^ 
if  he  chooses  (c). 

The  Court  will  restrain  the  payment  of  Monies  decreed  to 

(r)  CoiiDtess  of  Radnor  and  Child^  (x}  Sir  T.  Raym.  383, 4.  Com.  Di|^. 

1707.  Dom.  Proc.  aod  Master  and  tit  Parliament,  p.  3. 

WOiong^hby,  7tb  March  1705.    Dom.  (jy)  Vid.  Bruyere  v.  Pemberton,  12 

Proc.  noticed  in    Lord  Harcourt'a  Ves.  391,  and  Creuze  v.  Howth,  4 

MS.  Tables.  Bru,  157,  316,  there  referred  lo;  and 

(«)  Kettleby  v.  Lamb,  3  Ch.  Rep.  see  S.  C.  better  reported  t  Yes.  juo. 

404,  stated  more  fully  in  Bennet  v.  164. 

Hamell,  2  Sch.  &  Lefr.  57a  ;  and  see  (z)    Lord   Shipbrook^   t.    Lovd 

O'Brien  t.  Grierson,  2  Ball  U  Beat-  Hiochiogbrook,  13  Ves.  394.  Contra 

ty,  J36,  and  note.    Farrell  t.  Smith,  Tyrell  f.  Tyrell,  MS. 

tb.  337.  ia)  See  4  Price,  32. 

(i;  Lewis  v.  Harber,  1  Price,  133.  (6)  Anon.  4  Madd.  Rep.  213. 

.   (u)  1  Veotr.  266.  1  Lev.  165.  3  (6)  Anon.  MS, 

Tier.  93.  Goftoehr.  Sed^iclr.  (c)  Hilt  v.  ChapidaQ,  II  Ves.  339. 
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parties  on  the  Petition  of  Persons  who  have  tod  such  Honiesas- 
signed  to  them  (d). 

The  Court  will  not,  on  PetitioOf  direct  Money  to  be  paid  out 
to  an  Infant  Eixictitrix^  but  will  refer  it  to  the  Master  to  inquire 
whether  there  are  any  Debts  or  Legacies,  and  to  consider  of  a 
maintenance  (e). 

An  Order  made  on  a  Petition  (unless  it  ba  ao  e«  pmrte  Peti- 
tion) cannot  be  discharsed  on  Motion  {/)• 

If  a  Cause  Petition  ne  presented,  and  is  in  the  Paper,  and 
the  Petitioner  does  not  appear,  if  the  Respondent  produces  an 
Affidavit  during  the  sitting  of  the  Court,  of  service  of  the  Peti- 
tion upon  him,  it  will  be  dismissed  with  Costs  {g)» 

Accountant  General • 

The  office  of  Accountant  General  was  created  by  Statute  (A), 
and  is  employed  in  the  receipt,  placing  out,  and  payioent,  of  the 
Suitors  Monies. 

582*]  *The  only  two  cases  in  which  the  Accountant  General 
ever  tries  a  Fact,  are,  1st.  Where  under  an  order  to  pay  In- 
terest to  a  single  Woman  he  continues  to  pay  her,  upon  receiv- 
ing proof  of  her  Marriage  :  2dly.  Where  be  receives  the  Pro- 
bate of  a  Will  as  proof  of  the  death  of  a  Party,  and  upon  that 
pays  the  representative  (i).  A  Prerogative  Probate  is  nece&ary 
in  all  cases,  whether  the  sum  be  large  or  small  (i),  the  Account- 
ant General  not  being  authorized  to  pay  Money  under  a  provin- 
cial Administration  (/)• 

In  the  ci^e  of  Marriage,  it  seems  the  Accountant  General 
must  not  only  have  proof  of  the  Marriage,  but  an  Affidavit  that 
the  Interest  of  the  Fund  is  not  afiected  by  any  Settlement  or  Ar-' 
tides  (m). 

On  a  Decree  for  payment  of  Debts,  if  it  appears  on  the  Plead- 
ings that  the  Creditor  is  an  Infant,  the  Accountant  General  will 
not  pav  such  Creditor,  though  he  has  come  of  age,  on  a  Certifi- 
cate of  the  Baptism,  but  au  Order  must  be  made  by  the  Court 
for  the  Payment  (n). 

Where  an  Older  is  made  to  pay  a  Sum  into  the  hands  of  the 
Accountant  General,  be  will  not  receive  less  than  the  whole 
Sum,  without  another  Order  for  that  purpose  (o). 

Where  Money  is  directed  by  an  Act  ot  Parliament  to  be  paid 

{d)  Duke  of  Bolton  y.  Williams,  4  (i)  Clayton  v.  Gresbam^  10  Ves. 

Bro.  C.  C.  480.  »g. 

(e)  Campart  v.  Campart,  3  Bro.  C.  (k)  See  ante,  p.  495,  aad  the  Aa- 

C.  1 95.  terities  there  cited. 

(/}  Bishop  T.  WiUia,  2  Ves.  113.  ii)  Docker  v^.  Homer,  8  Bm.  C.  C. 

(^]  Dunbar  y.  Boklero,  MS.  S4th  MO.  S«  C.  a  Dick  746.                         ^ 

Jan.  18)8,  before  v.  C.  Leach.  (m)  10  Ves.  990. 

(h)  12  Geo.  I.  o.  3S;  and  eee  64  (n)  Anon.  MS.  laOS. 

<^-  3.  c.  14,  (e)  Payne  ii».  Cdlief,  1  Ve^  jati. 

.     •  171. 
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to  the  Accountant  General,  he  is  bound  by  the  Act  to  receive 
it,  and  the  Court  does  not  make  an  Order  for  that  purpose  (p), 

*A  Person  entitled  at  Twc/ity-one  to  Money  invested  in  ["^583 
Stock  in  the  name  of  the  Jlccountanl  General^  petitioned  to  re- 
ceive a  Dividend  only,  and  to  let  the  Money  continue  in  the  Ac- 
countant GeneraPs  name;  but  this  the  Court  refused,  and  or* 
derad  him  to  take  the  Money  (q). 

Where  Mon«y,  by  an  Order  of  the  Court,  is  paid  into  the 
Accountant  General's  hands,  to  be  placed  in  the  Bank,  until  it 
can  be  laid  out  according  to  the  directions  of  a  Decree,  if  the 
Party  moves  forao  Application  of  the  Money,  he  must  not  only 
have  a  Certificate  that  the  Money  was  paid  into  the  Bank,  but 
that  it  is  actually  in  the  Bank  at  the  time  the  Motion  is  made  (r). 

A  Power  of  Attorney  executed  in  Paris^  in  the  presence  of 
two  Witnesses,  and  authenticated  by  a  Notary  there,  and  an 
Affidavit  here  verifying  the  Signature  of  the  Notary,  has  been 
ordered  to  be  acted  upon  by  the  Accountant  General  (s). 


We  here  conclude  the  view  of  the  Practice  of  the  Court.  It 
is,  for  the  most  part,  founded  in  great  wisdom  (/),  and  is  in  a 
constant  state  of  amelioration ;  but  much  of  it  still  requires 
amendment.  That  the  course  of  the  Court,  is  the  law  of  the 
Court  and  unalterable  except  by  the  Legislature,  has  been  the 
^opinion  of  many  Judges  (u) ;  but  it  must  be  admitted,  [*584 
that  the  Practice  has  arrived  at  its  present  state  with  very  little 
assistance  from  the  Legislature,  and  is  founded,  in  a  great  degree, 
upon  General  Orders  or  Regulations^  made  from  time  to  time  by 
the  Chancellors,  that  have  always  been  considered  as  binding, 
unless  where  there  has  been  a  continued  practice  to  the  contra* 
ry,  which  has  been  taken  to  amount  to  a  reversal  of  an  Order 
(x)«  The  observation  of  Lord  Mansfield  on  this  subject  seems 
founded  in  wisdom :  "  When  an  error  is  established  and  has 
taken  root,  upon  which  any  Rule  of  Property  depends,  it  ought 
to  be  adhered  to  by  the  Judges  until  the  Legislature  thinks 
proper  to  alter  it,  lest  the  new  determination  should  have  a  re- 
trospect, and  shake  many  questions  already  settled  ;  but  the  re- 


ip\  Aaoo.  I  Ves.  Jan.  66*  Graves  f.  Bad^U,  I  Atk.  445 ;  and 

q]  Isaac  ▼.  Gompertz,  1  Ves.  jnn.  what  Blackstone  says,  1st  vol.  Com. 

44.  ]49.  Lord  Eldoo  ht^  of^en  expressed 

(r>  Anoo.  I  Atk.  619.  the  same  opioion,  see  ll  Yes.  47; 

{#)Lord  Kionaifdv.  Lord  Saltoua,  and  Lord  Erskioe  followed  him,  see 

1  madd.  Rep  2^7.  IS  Ves.  19  ;  bat  see  what  is  said  io 

(e)See  what  Lord  Eldon  says  in  Tomkin  v.  Lfthbridge  9  Ves.  178, 

HyHoo  ▼.  Morgaa,  6  Ves.  €96.  463,  and  io  Olivia  v.  Heame,  ll 

(if)  See  Lane's  Case,  t  Co.  16,  and  Ves.  600 

«rbat  Mr.  Just.  PoweU  said  on  \he  («)  Boebm  v  De  Tastet,  1  Ves.  k 

Trial  of  the  Seven  Bisbope*     See  Bea.  398.  Anon.  MS. 
alaowfaat  Lord  HaMwioke  tavi  in 
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forming  incoyivenient  points  of  Practice  can  have  no  such  bad 
consequences,  and  therefore  they  may,  by  way  of  general  inter- 
position, be  altered  at  pleatsure,  when  found  to  be  absurd  or  in- 
convenient^'  (t/)*  Lord  Thurlow  (z)  and  Lord  Rtdesdalt  (a) 
appear  to  have  coincided  in  this  respect  with  Lord  Mansfield  ; 
and  indeed,  as  Lord  Ch.  Justice  Wilmot  observes,  *^  it  would  be 
endless  to  enumerate  instances  where  the  King's  supreme  Courts 
of  Justice  in  fVestminster  Hall  have  for  the  ease  and  benefit  of 
585*]  *the  Suitors  of  the  Court,  reformed,  amended,  and  new 
moulded  and  modified  their  Practice,  as  from  experience  and 
observation  they  found  it  would  best  advance,  improve,  and  ac- 
celerate the  adminislralion  of  justice^'  (6). 

It  may  be  urged,  that  it  is  dangerous  to  leave  the  Practice  at 
the  discretion  of  the  Judge,  since  be  might  partially  exercise 
such  a  discretion  to  the  injury  of  the  Suitor;  partiality,  howev- 
er, in  an  English  Judge,  is  seldom  or  ever  discernible.  Indeed, 
the  purity  with  which  Justice  has  been  administered  in  England 
since  the  Revolution,  is  beyond  all  praise,  and  such  as  no  State, 
ancient  or  modern,  ever  witnessed  ;  and  so  long  as  it  retains  its 
glorious  character,  the  Constitution  of  England  will  be  indis- 
tructible.  Ifa  Judge,  in  a  case  before  him,  sees  that  the  ex- 
isting Practice  is  absurd  or  inconvenient,  his  language  is,  ^^  In 
the  present  instance^  1  shall  adhere  to  the  Rule,  because  such  has 
hithertu  been  the  Practice,  but  in  future  the  Practice  shall  be 
altered. '^  Acting  in  this  manner,  prospectively  only,  all  injury, 
or  suspicion  of  partiality,  is  prevented,  and  an  amelioration  of 
the  Practice  is  easily  elfected.  So  unlimited  is  the  acknow- 
ledged power  of  the  different  Courts  over  the  Practice,  that  it 
may  be  a  just  matter  of  surprise  that  any  acknowledged  defects 
are  found  to  exist. 


586*]  *BOOK  111. 
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Undkr  this  head  we  shall  advert  to  the  Jurisdiction  exer- 
cised by  the  Chancellor  in  the  Court  of  Chancery  solely  in  vir« 
tue  of  Acts  of  Parliament  giving  such  Jurisdiction.  We  shall 
not  here  notice  those  acts  which  have  regulated  or  enlarged 
the  Equity  Jurisdiction  of  the  Chancellor,  they  having  been 
already  adverted  to  in  the  course  of  the  Work*    The  only 

(v)  1st  vol.  Black.  Rep.  264.  (a)  Tr.  PI.  p.  2,  edit.  3. 

[z]  Vid.  4  Bro.  408,  479  ;  and  see       (6}  Wilmors  Rep.  97. 
ib.  544. 
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Jurisdiction  which  will  here  be  alluded  to  is  that  which  begins 
and  ends  in  Acts  of  Parliament,  and  is  exercised  in  the  Court  of 
Chancery. 


CHAP.  I. 

Court  of  Delegates •     Commission  of  Review, 

By  the  25  Hen.  8,  c.  10,  an  Appeal  is  given  from  the  respect- 
ive Courts  of  the  Archbishops  to  the  Kin^  in  the  Court  of  Chan- 
cery, and  upon  such  Appeal,  a  Commission  is  to  be  directed  to 
such  Person  as  his  Majesty  shall  name.  This  is  the  Court  known 
as  the  Court  of  Delegates.  Sir  Leoline  Jenkins  it  appears  (6), 
to  prevent  the  inconveniences  incident  to  the  present  mode  of 
appointing  a  Court  of  Delegates,  proposed  to  make  a  standing 
Commission  of  Delegates,  and  he  had  formed  a  draught  of  Rules 
to  be  established  by  the  King's  authority,  but  no  measure  of  the 
sort  took  place.  i 

*If  a  Suit  in  an  Ecclesiastical  Matter  aficcts  the  King,  P587 
by  the  24  Hen.  8,  c.  12,  an  Appeal  may  be  made,  within  fifteen 
Dajs,  to  the  Upper  House  of  Convocation  :  and  this  Statute,  it 
seems,  is  not  repealed  by  the  25  Hen.  8,  but  is  of  little  use, 
since  the  crown  has  ceased  to  summon  the  Houses  of  Convoca- 
tion. 

Persons  interested  in,  or  aggrieved  by,  a  sentence  in  the  Ec- 
clesiastical Court,  may  Petition  for  a  Commission  of  Delegates, 
though  not  Parties  to  the  original  Suit  (c). 

A  full  Commission  of  Delegates,  i.  e«  to  Judges  of  the  Com^ 
mon  Law,  Civilians  and  Lords  Spiritual  and  Temporal^  is  some- 
times granted  ;  but,  in  general,  the  Commission  consists  only 
of  Judges  and  Civilians  (2f). 

Wberethe  Jurisdiction  of  Bishops  is  in  controversy,  or  any 
question  is  depending  that  concerns  the  Canon  and  Ecclesiasti- 
cal Law,  it  seems  usual  to  grant  a/t4//  Commission^  in  order  to 
balance  the  objection  of  a  partiality  to  one  Law  more  than 
another  ;  but  where,  in  other  cases,  it  is  a  metequestionof  Lavj^ 
it  is  usual  to  direct  the  Commission  to  Judges  and  Civilians  only 

(e). 

Sometimes  a  Special  Commission  of  Delegates  issues  to  b^in 
the  Suit,  and  proceed  originally  in  the  Cause,  as  where  the 
Archbishop  himself  is  interestea  (/) ;  but,  except  in  such  ca- 
ses, the  Court  of  Delegates  seems  to  have  no  original  Jurisdic- 

ib)  See  hu  Life,  p.  52.  med  in  the  CommissioD  and  acted. 

e)  JoD€8  ▼.  Boogett,  1  Atk.  S9d.  See  Ut.  vol.  Wood.  Lect  147. 
(J)  In  the  Case  of  Harford  v.  Mor.        («)  l^x  Parte  HiUier,  3  Atk.  708. 
ria,  adjudged  in  1784,  certain  Mem-       (/)  I  Ougbton^  Ordo  Jadicorum, 

bersof  the  House  of  Pe0n  were  na-  437.    ]  Bum.  Eccl.  Law,  55. 
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lion,  but  18  only  to  *review,  and  to  reverse  or  affirm,  the  Sen* 
tence  appealed  from.  It  canoot  fine  or  imprison  (g).  Whetb* 
er  it  has  power  to  excommunicate,  seems  formerly  to  have  been 
doubted  (A),  but  is  in  practice  sometimes  exercised.  It  is  sub- 
ject to  a  prohibition  (t). 

The  question,  whether  it  is  a  case  in  which  an  Appeal  will  lie, 
is  always  determined  by  the  Chancellor  before  he  issues  the 
Commission  (Ar),  who  in  some  cases  has  referred  the  question  to 
some  of  the  Judges  (/)•  But  though  a  Commission  is  issued, 
the  Commissioners,  may  entertain  the  question,  whether  it  is  a 
case  in  which  an  Appeal  lies  (m).  Whether  the  Appeal  to  the 
Delegates  is  in  time^  is  a  matter  also  to  be  determined  by  the 
Delegates  (n). 

No  Appeal  lies  to  the  House  of  Lords  from  a  Sentence  by  the 
Delegates  (o),  but  it  may,  on  a  proper  case  made,  be  reviaoeij 
on  a  Commission  of  Review^  unless  the  Party  has  for  a  length  of 
time  (five  Years  for  instance)  acquiesced  under  the  Sentence 

(?)• 

The  principle  to  be  extracted  from  the  few  Cases  on  the  sub- 
ject of  Commissions  of  Review,  is  comprehensively  expressed 
by  LordEldon^  in  the  following  Certificate  to  his  Majesty  on  a 
Case  of  this  description. — "  This  Commission  is  prayed  of  the 
grace  and  benignity  of  the  Crown  (q).  Its  sound  discretion,  by 
589*]  which  its  grace  and  benignity  are  euided  ^has,  upon  ob- 
vious grounds  of  public  expediency,  ususJly  induced  it  to  with- 
hold Commissions  of  Review,  unless  there  are  very  cogent  rea- 
sons for  believing  that  the  Sentence  sought  to  be  reviewed  is 
founded  upon  error  infact^  or  in  Law  ;  or,  unless  the  doctrines 
of  Law  upon  which  the  Sentence  is  supposed  to  be  founded,  are 
so  questionable^  or  imporlant,  as  to  make  it  clearly  fit  that  they 
should  be  considered  in  the  most  solemn  manner"  (r).  It  seems, 
a  Commission  of  Review  may  be.  granted  of  a  Sentence  given  bj 
the  Delegates  in  a  Maratime  Cause  (s). 

The  Court  of  Review  is  also  liable  to  a  Prohibition  (/). 


«  P. 


(•?)  4  Inst.  334.  (p)  Hill  r.  White,  Mas.  35. 

(h)  2  BuUtr.  4  canlr.  2  Boll.  Abr.  (g)  See  FranUin't   Caie, 

m  Wins.  299.  4  last  341. 

(t)  4  Init.  341.  (r)  Vid.  Eafletoa  and  Corentir  v. 

[k)  Sir  Henry   Bloant's  Case,   t  Kingston,  8  Yea.  481.    S.C.  M8. 

Atk.  296.     Head  ▼.  Harris,  2  Scb.  where  all  the  preceding  Cases  on  the 

&  Lefr.  5S4.  Subject  are  referred  to,  sncbas  Mat- 

(f )  Coveney^  Case,  Dyer  209  a.  thews  ▼.  Warner,  4  Ves.  186.    £x 

(m)  1  Atk.  296.  2  Sch.   ft  Lefroy,  parte  Fearon,  6  Ves.  633,  to. 

565.  («)  See  Sir  Leol;  Jenkins's  Lifts, 

(n)  Head  r.  Harris,  2  Sch.  &  Lefr  2d  vol.  p.  721 . 

d64«6.  (04  Inst.  341. 

(o)SantT.  Wilson,  2Vem.  118. 
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CHAP.  II. 
Bankruptcy^ 

All  the  Ctiaiu^eUor'^8  Jurisdiction  in  Bankraptcy  is  derived 
from  the  Legislature  (a).  The  Term  Bankrupt^  is  unknown  to 
the  Commoo  Law. 

The  first  Statute  on  the  subject  is  the  34  k  35  Hen.  8,  c.  4, 
which  gave  the  Chancellor,  the  Chief  Justices,  and  others  there- 
in mentioned,  an  authority  ^to  sell  and  distribute  the  [*590 
Property  of  Persons  therein  described.  And  by  the  Statute  it  is 
observable,  that  whatever  the  rank  in  life  of  the  Debtor  was, 
who  bad  obtained  the  goods  of  others,  and  afterwards  fled,  or 
kept  his  house,  such  Person  was  held  subject  to  the  operation  of 
the  Statute.  'J*he  Statute  was  the  foundation  of  all  the  subse- 
quent Statutes  in  Bankruptcy,  which  are  numerous  (6).  The 
great  object  of  these  Statutes  is  an  equal  and  impartial  distribu- 
tion of  all  the  Bankrupt's  Property  among  his  Creditors. 

This  Jurisdiction  of  the  Chancellor  is  of  the  utmost  iippor-. 
tance,  and  is  subject  to  no  Appeal.  It  is  in-  the  fir&t  instance 
ministerial^  and  so  far  original.  It  is  secondarily,  appellate ;  but 
the  original  and  appellate  Jurisdictions  are  frequently  bleo^d 
in  exercise.  The  issuing  of  Commissions  of  Bankruptcy,  and 
all  the  questions  arising  upon  the  Issue,  are  matters  of  original 
Jurisdiction.  The  execution  of  the  Commission  is  intruat^d  to 
certain  Commissioners,  who  are  assistant  Judgfes,  given  to  the 
Chancellor  by  the  authority  of  Parliament,  to  enabk  bim  to  ex- 
ecute the  Bankrupt  Laws.  The  Commissioners  determine  in 
the  first  instance,  on  every  part  of  Che  subject  subsequent*  [*591 
to  the  issue  of  the  Commission,  until  the  close,  of  their  proceed- 
ings^ and  the  whole  business  of  a  Bankruptcy  may  be  transacted 
without  further  application  to  the  Chancellor,  until  the  Bank* 
rapt  shall  apply  for  an  allowance  of  bis  Certificate.  But  ail  the 
proceedings  of  the  Commissioners  are  liable  to  revision  by  the 

(a)  lo  ex  parte  Lund,  6  Ves.  782,  24  Geo.  2.  c.  57.    4  Geo.  3.  c.  23. 36 

S,  the  Chancellor  is  reported  to  say,  Geo.  3.  c.  90.    45  Geo.  3.c.  124. .  46 

that  he  acted  in  Bankruptcy  under  a  Geo.  3.  c.  135.    49  Geo.  3.  c.   121. 

Special  cammiuian  ;  but  the  Chan-  56  Geo.  3.  c.  137. 

cellor  must  thereby  have  meant  that  The  Irish  Statute,  1 1  and  12  Geo.3. 

he  had  a  special  Authority  from  the  c.  8,  first  introduced  the  Bankrupt 

LegiBlatnre.  See  2  Christian's  Bank.  Law  into  Ireland,  and  is,  with  a  few 

Law,  215.  exceptions,  a  consolidation  of  all  the 

(6)  Such  as  12  Eliz.  c.  7.  I  Jac.  1.  Engksh  Statutes  then  in  existence, 

c.  15.  21  Jac.  1.  c.  19  13  and  14  Car.  It  was  prepared  by  Mr.  Hellen,  who 

2.  c*24.  4aDdb  Ann.c.  17,  expired,  was  then  Solicitor  General  in  Ire* 

6  Ann.  c.  22,  expired.    7  Ann.  c.  12.  land, and  afterwards  a  Judge.   The 

10  Ann.  c.  15.  5  Geo.  1  c.  24,  expir-  Bankrupt  Statutes  since  the  Union 

ed.    7  Geo.  1.  c.  31.     12  G.  I.  c.  4.  apply  to  Irelaod  as  well  as  toEng- 

5  G.  2c.  90 ;   made  perpetual  by  31  landf.    See 2  vol.  Ckrietiaa's  Bank- 

Geiu3.c.l20.      19  Geo.  2.  c.  32.  lMnr,plD7. 

Vol  n.  40 
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CbaDcellor,  and  so  far  hU  Jurisdiction  in  Bankraptcy  is  appel- 
late. His  control  is  also  continual  over  the  Commission  itself, 
and  over  the  conduct  of  the  Commissioners  in  its  execution,  as 
well  as  over  their  judicial  Decisioos.  In  all  cases  hb  Jurisdic* 
tion  is  exercised  summarily.  It  applies  to  subjects  of  the  most 
important  consideration,  especially  to  the  cofMnerciai  world  ; 
and,  perhaps,  the  Chancellor  and  Vice -Chancellor,  in  the  course 
of  every  Year,  decide  more  important  commercial  questions 
than  alt  the  other  Courts  in  Westnunster  Hall  taken  together  ; 
maoy  of  them  of  the  most  complicated  nature,  reqwring  nice  in- 
vestigation,  great  knowledge  of  Law,  and  that  familiarity  with 
the  business  which  long  habit  only  can  acquire  («)•  An  Appeal 
lies  from  the  Decision  of  the  Vice-Chancellor  to  the  Chancel- 
lor. 

It  18  matter  of  curioos  inquiry,  in  what  manner  the  Chancel- 
lor aeqotredwhat  is  termed  his  appellate  Jurisdiction  in  Bank- 
ruptcy. No  Statute  directly  coibfers  it.  An  able  Writer  con- 
siclers  the  Authority  exercised  by  him,  under  this  appellate  Ju« 
risdictioo,  as  recommendaiory  only,  and  not  binding  on  the 
599*}  ^Commissioners,  bitt  that  the  Chancellor  by  means  of  his 
power  of  changing  or  displacing  Commissioners,  is  thus  enabled 
to  enforce  hia  recommendations  (</)• 

Qnestions  arising  oat  of  Bankruptcy  are  retj  various,  and  the 
Decisions  voluminous,  aad  have  engaged  the  attention  of  sever- 
al abte  Writers. 

It  i»  not  consistent  with  the  plan  of  this  Work  to  enter  into 
all  the  doctrine  on  this  subject,  but  only  to  treat  on  that  part  of 
ii  over  which  the  Chancellor  haa  a  distinct  cognizance,  aiKl 
wfaiei^  cannot  come  in  question  in  Courts  of  Law. 

The  questions,  for  instance,  who  may  be  made  a  Bankrupt? 
or,  what  is  a  good  petitioning  Creditor's  Debt,  are  merely  ques- 
tions of  Law,  and  referred  to  the  Common  Law  Tribanala,  when 
any  doubt  is  entertained. 

It  frequently  happens  that  the  Chancetlor  sitting  in  Baidtra]^- 
cy  is  obhgftd  to  call  in  aid,  his  general  Jurisdiction  («).  In-  ma- 
ny cases,  from  the  magnitude  of  the  subject,  and  other  circum- 
stances, the  Chancellor  wilt  dismiss  a  Petition,  and  order  a  Btll 
i^  ie  Jiltdm  By  this  means  an  opportunity  of  an  Appeal  is  gi  v^ 
en  (/)•  But  the  determination  in  such  cases  is  the  same  as  if  it 
bad  come  before  him  by  Petition  (g).  Sometimes  a.  Petition  is 
decided  upon,  but  without  prejudice  to  the  PetitionerV  filing  a 

(c)  asa "  Obasvrationff  oocastoned  kinglf  axhibito   tbe    tmim^tr    of 

hf  m  Pampbltot,  iaittied  OtMectiooAto  Jtmoi. 

tbaPrvieetaf  onatiBg'a  VioeClMO-  (e)TwDgwoodTi.8ifaiislDB«  6  Yes. 

eaibroCSagknd.;*'   nod:  to  be  writ-  485. 

tsa  by  liordBeJlBfidaia,  p.  50, 51.  (/)  Ex  parte  Bwfit,   »  Vet.  L6; 

(il)  Cbriitian's  BeolBriipl  Laiv,  fid  and  see  &Vei.  ISfr;  and  see  Brona* 

veL  113,  te.  a  Wotk,  piotand,  en-  ky  v.  Ctoodare,  IJUk.  76w 

fia^,  vnd  ttaefbl.     No  boefe  an  i(>i-  {g)  Btos^  t.  Gooduey  li  MIL 
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Bill  (A)«    The  *Court  is  aiwajs  annrfttifig  to  OFerturn  a  decis- 
ion when  sitting  on  Bankruptcy,  as  there  can  be  no  Appeal  {t). 
Tfae  Chancellor,  if  he  has  doubts  aa  to  facts,  often  directs  an 
Issue  in  Bankniptcj  {k). 

Commiseian. 

Thb  steps  preparatory  to  a  Commission  are  these  :  The^Her* 
son  dasiffoiM  of  taking  out  a  Commission,  who  is  usually  termed 
the  petitioning  Creditor,  sweairs  to  thie  amount  of  his  Debt, 
which  must  be  above  one  hundred  pounds,  and  that  be  believes 
bis  Debtor  is  become  a  Bankrupt.  At  the  same  time,  he  exe- 
cutes a  Bond  to4he  Great  Seal,  in  the  Penalty  of  two  hundred 
pounds,  conditioned  to  prove  the  Party  a  Bankrupt*  Where 
Partners  are  the  petitioning  Creditors,  the  Signature  of  the 
Bond  by  one  Partner  is  sufficient  (/)«  If  the  petitioning  Credi* 
tor  resides  in  London^  or  in  the  vicinity,  be  must  make  an  affi- 
davit before  a  Master  in  Chancery,  and  execute  at  the  Bank* 
rupt  Office  tlie  Bond  to  the  Chancellor.  When  the  Affidavit 
and  Bond  are  delivered  at  the  Office,  and  the  entry  is  made  in 
the  Docket  Book,  this  constitutes  what  is  termed,  striking  a 
Docket.  No  Docket  is  to  be  considered  as  struck  until  the 
same  is  entered  in  tlie  Docket  Book  ^). 

They  will  not  at  the  Bankrupt"^ sOffice^sWoyt  a  Docket  to  be 
struck  against  a  Man  thus :  "  Jacob  ^Stevenson^  otherwise  [*594 
Stephenson  ,*^'  but  the  Court  on  applicatioif,  has  allowed  such  a 
Docket  (n). 

Two  Creditors,  whose  Debts  amount  to  one  hundred  and  fifty 
Pounds,  or  three  Creditors,  whose  Debts  amount  to  two  hundred 
Pounds,  may  in  like  manner  obtain  a  Commission. 

The  Affidavit  made  en  suing  out  the  Commission,  must  shoir 
a  true  and  real  Debt.;  but  it  need  not  state  the  Debt  with  the 
precision  of  a  Special  Pleader,  bringine  an  Action  on  it  (0)4 
Upon  the  opening  of  the  Commission,  the  Commissioners  are 
directed  to  require  the  personal  appearance  of  the  petitioning 
Creditor,  and  to  examine  him  concerning  the  nature  and  condi- 
tion of  the  Debt(p) ;  the  Court  sometimes  vdispenses  with  this^ 
upon  an  application  supported  by  Affidavit. 

If  instnictions  to  strike  a  Docket  are  received  from  the  Coun- 
try on  Sunday  by  a  Solicitor,  who  before  the  B>inkrupt  Office 
opens  on  the  following  morning,  receives  similar  instructions 


(h)  fix  parte  Hunter,  1  Atk.  2^.  (m)  See  Lord  Erskiue's  Order,  29th 

(i)  En  parte  West,  I  Bro.  C.  C.  75.  tff  December,  1806. 

(k)  K)e  did  so  in  eic  parte  Kaott^  (n)  SteveDsoo's  Case,  19  Yes,  f77. 

1 1  Yes.  651 .  [o]  Ex  parte  Bryant,  1  Ves.  ft  Bea. 

(/]  Ex  parte  Hod^kinsoti,  Coop.  2t4. 

94.  $.  C.  19  Ves.  ^3,    .  (p)  Cook's  Bankrtipt  Law,  1  to!. 

p.  7.  6th  edit. 
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from  another  Client,  ttiey  must  draw  Lota,  as  it  done  upon  two 
applications  to  the  office  at  the  same  instant  (^)« 

Bj  Lord  Apalejps  order  (r),  if  a  Doicket  is  strack,  and  no 
Commission  is  issued  thereon,  in  less  than  (bar  days  another 
Commission  may  issue ;  bat  a  contrary  practice  had  obtained 
595*]  (9) :  and  by  a  subsequent  *General  Order  (0  of  Lord 
Enkiney  it  is  ordered,  that  in  case  any  Person  striking  a  Docket, 
shfll  not  within  fourteen  days  next  after  such  Docket  shall  be 
struck,  order  a  Commission  to  be  sealed  at  the  then  next  pub- 
lic Seal,  in  case  there  shall  be  a  public  Seal  within  seven  days 
next  after  such  Docket  shall  be  struck,  or  by  a  private  Seal, 
within  eight  days  after  the  striking  of  such  Docket,  and  shall  not 
cause  the  same  to  be  sealed  accordingly,  then  that  any  Person 
may  be  at  liberty  to  sue  out  a  Commission,  without  any  notice 
being  ^iven  to  the  Person  who  shall  first  have  applied  for  such 
Commission.  The  fourth  day  being  a  holiday  does  not  pre* 
vent  the  oi>eration  of  the  Rule  (ti).  Taking  Mmdaw  as  the 
fourth  day,  if  there  are  public  Seals  on  Tuetdatf  and  Thursdmf^ 
the  words  of  the  Order  are  held  to  mean  Tuesday.  The  Order 
does  not  say,  *'  at  any  public  Seal  within  the  Day/'  but  ^  at 
the  next  public  Seal  ;^'  which  Words,  if  there  are  but  two  pub« 
lie  Seals  within  the  period  mentioned,  must  mean  the  first  day 
on  which  the  Commission  ought  to  be  sealed  {x). 

A  Commission  of  Bankruptcy  opened,  and  acted  upon,  cannot 
be  altered,  even  to  correct  a  clerical  mistake  (y) ;  and  where 
the  Commission  had  been  opened,  and  the  Commissioners  quali- 
fied, and  the  Proof  of  the  Act  of  Bankruptcy  failed,  and,  after- 
wards, the  petitioning  Creditor  procured  Evidence  of  another 
Act  of  Bankruptcy  subsequent  to  the  Date  of  the  Commission,  a 
596*]  new  Commission  was  held  necessary*  (z).  It  seems, 
that  before  the  Commission  had  been  opened,  and  acted  upon, 
the  Chancellor  will  allow  an  alteration,  where  there  has  been 
an  innocent  mistake  of  a  Name  (a) ;  though  in  one  Case  it  was 
observed,  that  when  once  the  Great  Seal  is  put  to  a  Commission 
it  cannot  be  altered,  more  than  any  other  Deed  (A). 

By  a  general  Order  (c),  a  Commission  sued  out  and  to  be  ex- 
ecuted in  London,  is  supersedable  for  want  of  prosecution  at  the 
expiration  of  fourteen  days ;  and  if  sued  out,  and  to  be  execu- 
ted in  the  Country,  is  supersedable  for  want  of  prosecution  at 
the  expiration  of  twenty-eight  days;  but  particular  circumstan- 

(q)  Hay's  Caie»  13  Vo.  107.  (c)  Ex  parte  Twaites,  13  Vei.  3t5. 

(r)  12thFebniarTj774.  (a)  See  Borroff's  Case,  10  Ves. 

(#)  See  ex  parte  Iseicester,  6  Ves.  S86. 

433.  (K)  Ex  parte  Thomson,  9  Ves.  208. 

ii)  S9th  December,  1806.  S.  C.  MS. 

u)  Ex  parte  Cooper,  12  Ves.  418.  (c)f6th  Jmie  1793,  explained  by 

K)  Ex  parte  Hyne,  19  Ves.  6S.  Orter,  6tb  Nov.  1793.     On  the  con- 

y)  Fisber's    Case,  10  Ves.  190.  struction  of  this  Order,  see  ex  parte 

Hnrrovr'g  Cwe,  ib.  286.  Ellis,  7  Ves.  135. 
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ces,  it  seems,  may  take  the  Case  out  of  the  seneral  Order ;  such 
as  the  sickness  of  a  Commissioner,  or  a  Witness,  or  a  Witness 
prevented  attending  by  accident,  or  where  Evidence  has  been 
kept  out  of  the  way  (<i),  or  the  Solicitor  who  sued  out  the  second 
Commission  was  aware  that  the  first  was  really  intended  to  be 
prosecated  (e). 

A  Commission  has  been  ordered  to  be  opened  near  four 
Months  after  its  date,  the  delay  being  occasioned,  not  by  the  pe- 
titioning Creditor,  but  the  Bankrupt  (/). 

A  Commission  of  Bankruptcy  is  a  proceeding  at  Law  in  the 
first  instance  {g),  and  is  a  matter  of  right  (A),  *and  as  much  [*597 
ex  debito  Justitia  as  a  Writ  (t)  ;  for  though  the  words  of  the  act 
of  Parliament  are  that  the  Cftiancellor  may  grant  a  Commission, 
yet  that  is,  in  efiect,  must  {k) ;  but  it  seems  discretionary  in  the 
Chancellor  whether  he  will  seat  the  Commission  at  a  private 
Seal  (I). 

Any  Person,  therefore,  striking  a  Docket,  and  giving  the  Bond 
to  the  Chancellor,  as  reouired  by  the  Act  of  Parliament,  has  a 
ri^t  to  take  out  a  Commission  of  Bankruptcy,  and  to  have  the 
Adjodication,  if  the  trading,  the  act  of  Bankruptcy,  and  the  pe- 
titioning Creditor's  Debt  are  proved,  and  there  is  no  preventive 
remedy,  a  caveat  against  the  issuing  of  a  Commission  not  being 
allowed  (m).  If  the  Commission  has  been  taken  out  without 
foundation,  compensation  may  be  sought  by  an  Action  on  the 
Case,  or  upon  the  Bond,  if  a  Case  for  assigning  the  Bond,  or 
supporting  an  Action,  can  be  established  (n). 

If,  however,  there  be  no  sufficient  act  of  Bankruptcy  proved, 
and  yetjthere  is  an  Adjudication  of  the  Party  as  a  Bankrupt,  the 
Chancellor  will,  on  application,  suspend  the  Advertisement  in  the 
(Sazette,  and  supersede  the  Commission,  or  direct  an  Issue  ;  or, 
ifeipedient,  refer  it  back  to  the  Commissioners  to  consider,  up- 
on the  Evidence  before  them,  whether  they  would  declare  him 
a  Bankrupt  (o)«  A  Bankrupt  is  ^permitted  to  petition  [*598 
against  the  Commission  in  format  pauperis  (/)• 

If  it  be  doubtful  whether  a  Party  be  a  Trader  within  the 
meaning  of  the  Statutes,  the  Chancellor  will,  on  application,  or- 
der the  Commissioners  not  to  issue  any  Warrant  of  Seizure 
against  the  Petitioner's  Effects,  or  summon' him  to  surrender, 
antil  an  Issue  has  been  tried  whether  he  was  a  Trader  (m) ;  or 
the  Court  in  such  case  will  direct  an  Action  to  be  brought  by 
the  Bankrupt,  and  will  stay  proceedings  in  the  mean  time  (n). 

(^  Ex  parte  Freeman,  1  Yes.  k  63.  Ex  parte  Cridland,  3  Ves.  &  Bea. 

Bea.  34,  ^  43.  98. 

(e)  Ex  parte  Saodon,  I  Rose,  84.  (t)  Ex  parte  Wilson,  I  Atk.  818. 

if)  Harrison's  Case,    3  Yes.  &  ik)  Backweirs  Case,  I  Yem.  ISt, 

174.  S.  C.  i  Ch.  Cas.  191. 


ig)  Ex  parte  Gnlston,  1  Atk.  138.         (l)  See  ibid.  153. 
(^)  BackweU's  Case,  2  Ch.  Cas.       (m)  Ex  parte  Parsons,  1  Atk.  73. 
190.  See  ex  parte  Browne,   18  Yes.       (»)  Ex  parte  Lancbester,  17  Yes. 
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If  he  fails  ia  the  Action,  as  the  Costs  cannoC  be  gtveo  against  the 
Bankrupt,  the  Persons  sustaining  the  Commission  are  allowed 
to  take  them  out  of  the  Estate  (o)« 

Where  the  Court  has  directed  an  Action  to  be  brought  by  the 
Bankrupt  to  try  the  Bankruptcy,  and  the  Bankrupt  has  failed  in 
the  Action,  the  Court  will  not  prevent  him  bringing  another ; 
but  it  will  take  no  part  (p)^  and  will  not  stay  the  Proceedings 
merely  because  the  Bankrupt  has  brought  a  second  Action  (f  )* 
If^  however,  he  tries  the  question  vexaliouify^  the  Court  wiU^  bj 
Injunction,  interfere  to  restrain  him;  but  a  $«cond  Action  mere- 
ly, does  not  constitute  that  vexation* 

If  the  Adjudication  of  Bankruptcy  be  supported  by  clear  Ev- 
ideoce,  the  Chancellor  will  not  interpose,  whatever  might  be  the 
nature  of  the  case  (r). 

599*]  *if  a  Commission  is  granted,  and  the  Bankrupt  dies, 
the  Commission  may  yet  proceed  (^),  provided  he  has  been  de» 
ciared  a  Bankrupt  (/)• 

Formerly,  on  the  death  of  the  Kinii^,  a  Commission  is  abated, 
but  it  might  be  renewed,  though  the  Bankrupt  was  dead  (u),  and 
the  Commissioners  proceeded  from  where  they  left  off  (x)  ;  but 
by  the  5th  Geo.  2,  c.  50,  it  is  provided,  that  Commissions  shall 
not  abate  by  the  death  of  the  Kiug. 

If  it  appears  that  a  Commission  has  been  fraudulently  taken 
out,  and  the  Solicitor  a  Party  to  the  P'raud,  Costs  will  be  given 
as  between  Attorney  and  CUent,  and  the  Attorney  will  be  com- 
mitted (u). 

The  Commission  is  directed  to  Comrmssionent  mentioned  in 
the  Commission,  to  execute  the  same  ;  and  they  are  considered 
as  a  Court  of  Justice  (z).  Formerly,  it  seems,  the  Commission- 
ers were  discretionally  named  by  the  Chancellor,  to  act  under 
the  particular  Commission,  and  were  not  confined  to  Persons  in 
the  Profession  of  the  Law  (a).  But  now.  Persons,  osoally  Bar* 
risters,  are  specially  appointed  for  this  purpose,  divided  into 
Lists,  to  some  one  of  which  Lists  every  Commission  ia  directed* 
The  nomination  of  Commissioners  is  always  with  tkeptrmiseum 

(o)  See  GulstOD  v.  Dale,  1  Atk.  (u)  Bromley  v.  Goodere,  X  Atk, 

195  ;  and  see  ex  parte  Parrons,   1  77. 

Atk.  S04.  [z)  2  Chaa.  Cas.  193  ;    and  see  ex 

(/)  Ex  parte  Nortbam,  3  Yes.  &  parte  Lee,  1  Cox,  383. 

Bea.  124.  (y)  £x  parte  Thorpe,  1  Ves.  junv 

(m)  Ex  parte  Parsons,  I  Atk.  72.  394. 

(n)  Ex  parte  Bryant,  1  Ves.  &  (z)  Kinder  v.  Williamt,  4  Term 

Bea.  217,  218.  Rep.  377.    contra,  was  corrected  in 

(o)  Ibid.  213.  Arding:  ▼.  Flower,  8  T.  R.  534,  and 

Ip)  Vid.  ex  parte  Bryant,  1  Ves.  by  the  Lord  Chancelbir  in  ex  parte 

&  Bea.  215, 216^  220.  Ein|r,  7  Ves.  312 ;  ex  parte  Temple, 

(q)  Ibid.  220.  2  Ves.  k  Bea.  395. 

(r)  Ex  parte  Foster,  17  Ves.  414  ;  (a)  See  wbat  is  said  bj  tbe  Lord 

and  see  ex  parte  Fletcher,  I  Ves.  &  Keeper  in  Blackweirs  Case,  I  Vain. 

Bea.  3S0.  154,  and  8.  C.  2  Cha.  Cas.  143,  190  ; 

(s)  2  Cha.  Cas.  193.  but  not  as  to  this  point. 

(()  Ex  parte  Beale,  2  Ves.  ft  Bea. 
29. 
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*</  itu  Courtf  and  not  a  matter  of  right  ii>  the  Persoos  taking  oat 
the  CoBimisiiBB  (e). 

Tlie  Ftea  of  the  Commaflaionera  are  fixed  by  Act  of  Parlta^ 
ment  (/)^  and  are  payable  by  the  Attorney  to  the  Commission ; 
and  if  not  paid,  he  will,  on  Petition,  be  ordered  to  pay  them 

An  Action  will  Ke  against  Commissioners  if  they  exceed  or 
abme  their  Aathority  (A) ;  and  the  Chancellor  may  remove 
Commsstofiers  if  they  act  improperly,  and  will  order  thenfe  to 
pay  CoBis  if  Ihey  act  ottt  of  the  coune  of  their  duty  as  Commis- 
sioners (t). 

If  the  Commission  is  to  be  execnted  in  the  country,  there 
VMist  be  naiiMd,  as  Commissioners,  two  Harristers,  resident  at 
or  near  to  die  place  where  such  Commission  is  to  t>e  executed  ; 
uor  ID  such  case  can  any  Person  be  a  Qttorum  Commissioner  un- 
less he  be  a  Barrister  (Ar)«. 

In  one  Case,  Lord  Eldon  seems  to  have  hod  some  doubt 
wbelfaer  the  act  of  striking  a  Docket  ahne  Would  bring  the  Par- 
ty within  the  pvsaal  clnme  tiTtbe  Act  5.  Geo.  3,  c«  30^  ^  34  (/)  ; 
iMit  he  afterwards  decided  it  wooJd  Dot(m)» 

tn  a  Case,  where  a  Commission  of  Bai^kraptcy  was  relinquish- 
ed by  the  petitioning  Creditor,  upon  obtaining  a  securtty,  the 
Chancellor  superseded  that  Commission',  and  ordered  his  Debft, 
pffoved  under  another  Commission,  to  be  expunged  (n)« 

*Tlie  knowledge  of  one  or  two  individual  Creditors,  if  [*60l 
there  be  no  general  Communicatiof^.  does  not  prevent  the  effiect 
of  the  Stat.  5.  Geo.  3  c.  30,  s.  34  (o). 

If  a  Gommissvon  is  maliciously  sued  out,  the  Party  may  ei- 
tkac  petition- the  Chancellor  to  assign  the  Bond^  (a  matter  in  bfs 
dtsenetion,.)  Mr  bvhig  an  Action  {p). 

Until  A^ifneca  are  cboseu,  the  petitioning  Creditor,,  taptnr- 
suaoce  of  the  Statute  (9),  pays  the  Costs  of  prosecuting  the  Com- 
nasion^  iackidiag  the  Costs  of  the  Assignment,  and  ol  the  day 
wivn  Assignees  soe  chosen  (r) ;  and  tfat  Assigaees,  when  cbosen, 
a»e  bound  lo  re^imbone  hiiB>  out  of  the  first  Monies  which  come 
tothrirhands^  The  State  te  directa  the  Commisioners  to  set- 
tle the  Amount  of  the  Costs  so  payable ;  but  this  does  not  pre- 
vent  the  Chancellor,  upon  PetitiDn,  referring  it  to  a  Master  in 
Chancery,  to  tax  them,  if  there  should  appear  to  be  reasooabie 

AaaOk  Md.  (m)  Ex  ports  Bc^wae,  t6  Ves.  p. 

1/  )  6  Geo.  9,  G.  30,  8.  42.  472. 

(g)  Ex  parte  Griffith,    1  Madd.  (n)  Ex  Parte  Paxlon,  15  Ves.  p. 

Rep.  56.  S.  C.  2  Rose,  3«r.  461. 

(A)  4  Inst.  277.  Miller  r.  Scare,  2  (o)  Ex  parte  Pazton,  15  Ves.  p. 

BL  ir44.  461. 

(j)  Ex  parta  Scartb,  15  Ves;  293*.  (d)  Brown  r.  ChapniaD,  ^f  Bmr. 

(n  Chan.  Otdeiv  r9t&  Au&  1600,  r4l%.    See  post 

pieflxedto  5  Vol.  Ves.  (g)  6  Geo.  II.  c.  90.  s.  25. 

(1)  Ex  parte  Paxton,  15  Ves.  p.  tr).  Christian^  Bank.    Law,  T«t. 

462.  See  also  14  Ves.  95.  ror.  p.  247. 
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objections  to  the  allowance  made  bj  the  CoDnnissionera  (^)« 
If  the  Funds  in  the  hands  of  the  Assignees  are  insufficient  to  pay 
the  Costs  of  the  Petitioning  Creditor,  he  must  paj  them  him- 
self (0- 

Joint  and  Separate  CammisiionB. 

Ir  ^  joint  Commission  issues  against  several  Partners^  a  sub- 
sequent separate  Commission  is  invalid.  So,  if  a  separate  Com- 
mission be  first  issued,  a  subsequent^'otnf  Commissian  will  be  a 
G02^]  nullity,  one  of  the  ^Parties  being  already  a  Bankrupt  un- 
der a  prior  Commission  (t).  Unless  therefore  it  was  the  effect 
of  amicable  arrangement,  to  which  the  Creditors,  botti  joint  and 
separate,  lent  themselves,  Lord  Eldon  thought  it  very  difficult 
to  conceive  how  any  Person  could  effisctually  proceed  at  Law, 
under  the  second  Commission,  either  for  civil  or  criminal  pur- 
poses. A  Commission  of  Bankruptcy,  be  observed,  is  the  Right 
of  the  Subject;  nor  has  the  Person  taking  out  the  first  Commis- 
sion ever  been  made  to  pay  the  Costs  of  superseding  it ;  nor 
have  the  Costs  been  refused  to  him  unless  it  was  taken  out 
against  good  £aith;  that  is,  by  counteracting  an  endeavour  to 
produce  an  arrangement  without  a  double  expense  (ti).  If^ 
therefore,  a  separate  Commission  be  superseded,  it  will  only  be 
on  the  terms  of  giving  the  Party  taking  out  the  separate  Com- 
mission all  the  rights  of  a  joint  and  separate  Creditor,  accom- 
panied with  an  Order  that  he  shall  prove  as  a  joint  Crraitor,  if 
he  thinks  proper  (x). 

Where  a  s^arate  Commission  of  Bankruptcy  was  issued  in 
Ireland^  and  afterwards  a  joint  Commission  was  iasned  in  £»;- 
hmd,  the  Chancellor  refused  to  supersede  die  joint  Commia- 
sion ;  throwing  out  at  the  same  time  great  doubts  as  to  its  vaKd- 

frothing  is  said  in  any  of  the  Acts  relating  to  Bankrupts,  as  to 
the  s^rate  Creditors  of  tt  Partner  (z) ;  but  this  silence  is  amply 
supplied  by  decision.  Under  a  joint  Commission  of  Bankrupt, 
the  affiiirs  of  the  separate  Creditors  may  be  arranged,  and  abo 
603*  J  *of  separate  Firms  of  two  or  more  of  the  Partners  (r)« 

Jomt  Creditors  will  upon  Petition  be  allowed  to  prove,  under 
a  separate  Commission,  for  the  purpose  of  assenting  to,  or  dis- 
senting from,  the  Certificate  (a),  and  of  sharing  the  surplus,  if 
any,  of  the  separate  Estate,  after  the  6epfl[rate  Debts  are  satis- 

(#)  lb.  and  Ex  parte  Vincent,  24  (u)  18  Ves.  64,  5. 

March,  1786.    Ex  parte  Clarke  v.  (z)  lb.  66. 

Co^an,«9  May,  1789,  cited  1  Cooke's  (y)  Ex  parte  Cridland,  3  Yes.  & 

BanlE.  Law,  p.  12.  edit.  6.  Bea.  94. 

(I)  Sic  diet,  ex  parte  RoBCoe,  I  U)  See  Taylor  v.  Field,  4  Ves.  397. 

Meriv.  190.  (z)  Ex  parte  Bonboous,  8  Ves. 

(0  Ex  parte  Browne,   18  Ves.  64.  645.  Ex  parte  Rawson,  10  Ves.  165. 

Ex  parte  Cook,  2  P.  Wins.  600.  Ex  (a)  I  Atk.  96, 138. 
parte  Crew,  16  Ves.  236. 
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fied  (b) ;  but  none  of  the' joint  Creditors  are  allowed  to  vote  in 
the  choice  of  Assignees  (c)  under  the  separate  Commission,  an-> 
less  where  the  petitioning  Creditor,  under  the  separate  Com- 
mission, is  a  joint  Creditor  and  consents,  and  the  only  separate 
Debt  is  under  lOl.  (d) ;  or  where  the  petitioning  Creditor,  un- 
der a  separate  Commission,  is  a  joint  Creditor,,  whose  Debt  over- 
balances the  separate  Debt  and  consents  (e) ;  nor  are  the  joint 
Creditors  permitted  to  receive  Dividends  out  of  the  separate 
Estate  (/),  with  the  exception  (a  singular  one)  of  a  joint  Cre* 
dilor,  who  happens  to  be  the  petitioning  Creditor  under  such  a 
Commission  (g),  he  having  lost  his  remedy  at  Law  ;  and  this, 
though,  as  to  part  of  the  Debt  he  proves,  he  is  *a  Trus-  [*604 
tee  for  another  joint  Creditor  (A).  The  exclusion  of  the  joint 
Creditors,  in  the  proof  of  Deblsf  seems  founded  on  the  principle, 
that  where  a  Person  has  two  Funds  to  which  he  may  resort,-  the 
Court  will  not  allow  him  to  attach  himself  upon  one  Fund,  to 
the  prejudice  of  those  who  have  no  other,  and  to  neglect  the 
other  Fund  (t) ;  and  therefore  the  joint  Creditors  are  not  ex- 
cluded from  proof  where  there  are  no  joint  Effects  (A:),  and  no 
scJvcnt  Partner  (/),  or  no  separate  Debts  (m) ;  or  where  it  is 
ascertained  what  is  the  Amount  of  the  separate  Debts,  and  the 
joint  Creditors  agree  to  pay  the  separate  Creditors,  twenty  Shil- 
lings in  the  Pound  (n). 

Where,  however,  there  is  a  bankruptcy  among  Partners, 
concerned  also  in  other  Trades,  the  Paper  of  one  Firm  being 
given  to  the*Creditors  of  another,  Dividends  are  allowed  out 
of  both  Estates  (o).  So,  where  a  joint  Debt  of  four  Partners 
was  paid  by  a  Bill,  drawn  by  one  of  the  Debtors,  and  accepted 
by  another,  each  carrying  on  distinct  Trades,  proof  was  per-^ 
mitted  under  their  separate  Commissions  upon  such  Bill  (p). 

Under  a  separate  Commission  of  Bankruptcy  against  one 

(6)  Horsey's  Case,  3P.  Wins.  25.  (g)    See  ex  parte  De  Tastet,   17 

The  practice  has  varied,  but  is  now  Yes.  250.     Ex  parte  Akerman,  14 

as  stated.     See  Heath  ▼.  Hall,  4  Ves.  604,  and  the  Cases  there  refer- 

Tanot  3StB*  red  to. 

(c)£x  wte  AUock,  i  1  Ves.  603.  (h)  Ex  parte  De  Tastet,  17  Ves. 

Ex  parte  Simpson,  1  Meriv.  38.      As  247. 

the  joint  Creditors  in  sncb  case  can-  U)  See  Ex  parte  Elton,  3  Ves.  840. 

not  vote  in  the  choice  of  Assignees,  (ik)See  Ex  parte  Harris,  1  Madd. 

the  Chancellor  has  sometimes  appoin-  Rep.  583. 

ted  an  Innecior  to  attend  to  their  in>  (Q  Kensington  ex  parte,  14  Ves. 

terest,  and  ordered  his  Expenses  to  447.  Ex  parte  Hayden,  1  Bro.  6.  C. 

be  paid  oat  of  the  Estate.     Mills  ex  454,  and  see  ex  parte  MacheQ,  3 

parte,  3  Ves.  As  Bea.   140.     Bat  the  Ves.  &  Bea.  216. 

application  for  an  Inspector  cannot  (m)  See  1  Atk.  227. 

be  made  until  after  the  choice  of  As-  (n)  Ex  parte  Tailt,  16  Ves.  197, 

•tjgmees.    Ex  parte  Simpson,   1  Me-  and  ex  parte  Chandler,  14  Ves.  35. 

riv.  38.  and  see  ex  parte  Abell,  4  Ves.-  837, 

"i  Ex  parte  Jones,  18  Ves.  283.  and  see  ex  parte  Habbard»  13  Ves. 

Taylor,  ex  parte,  90, 284.]  424. 

^  ')  Ex  parte  Bevan,  9  Ves.  227.  (o)  Ex  parte  Bonbonas,  8  Ves. 

Bat  this  was  not  so  formerlv ;    see  546. 

Crisp  and  Perrit,  Willes'a  Rep.  p.  (p)  Ex  parte  Wenslay,  2  Ves.  & 

467.  Bea.  254.  8.  C.  1  Rose,2jS4. 
Vol.  If.                                 47 
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Partner,  (the  other  Partners  remaining  solvent,)  an  Account  is 
W5*]  directed  of  the  joint  Estate,  *even  in  the  absence  of 
the  other  Partners  ;  and  upon  the  application  of  any  one  joint 
Creditor,  whether  the  others  choose  it  or  not,  the  whole  Account 
being  taken  in  the  Bankruptcy  (9),  the  joint  Creditors  will  be 
paid  pari  passu  out  of  the  joint  Estate,  and  the  residue  distribu- 
ted  only  according  to  the  respective  interests  of  the  Partners 
(r).  "  This,"  says  Lord  Eldon^  "  is  done  every  day,  though 
how  it  originally  became  Law,  I  do  not  know  (^)." 

A  Commission  may  issue  against  one  of  three  Partners,  for  a 
joint  Debt,  though  an  action  cannot  be  maintained  against  one 
Partner  only  (/). 

A  joinl  and  separate  Commision  were  before  the  time  of  Lord 
Hardwicke  (u)  permitted  to  stand  together,  at  the  hazard  of  all 
the  inconvenience  that  might  arise  with  reference  to  legal 
questions  ;  but  now,  if  the  joint  Commission  can  be  sustained, 
it  stands ;  and  the  Assignees  can  at  Law  recover  both  the  joint 
and  separate  Estate,  and  by  Order  under  that  Commission,  the 
same  distribution  is  made  as  if  both  Commissions  stood  (x). 

The  joint  Creditors  are  first  paid  out  of  the  Partnership  or 
joint  Estate,  and  the  separate  Creditors  out  of  the  separate  Es- 
tate of  each  Partner ;  and  if  there  be  a  surplus  of  the  joint  Es- 
tate  beyond  what  will  pay  the  joint  Creditors,  the  same  isappli- 
606*]  ed  to  *pay  the  separate  Creditors  ;  and  if,  on  the  other 
hand,  there  be  a  surplus  of  the  separate  Estate  ^eyond  what 
will  satisfy  the  separate  Creditors,  it  goes  to  supply  any  defi- 
ciency that  may  remain  as  to  the  joint  Creditors  (y). 

Formerly,  without  a  specific  Order,  a  separate  Creditor  coold 
not  prove  under  a  joint  Commission  (r) ;  but  now  there  is  a  gen- 
era/ Order  for  that  purpose  (a). 

A  Creditor,  by  a  joint  and  several  Obligation,  may  prove  ei- 
ther upon  the  joint  or  the  separate  Estate,  but  not  upon  both 
(fr),  the  reason  of  which  is  not  very  intelligible  (c).  It  is,  how- 
ever, settled,  he  must  electa  and  when  he  has  once  elected  to 
go  under  the  joint  Estate,  his  fate  is  the  same  as  that  of  all  the 
other  joint  Creditors,  and  he  has  no  preference  to  them  in 
case  of  a  surplus  of  the  separate  Estate  beyond  the  separate 
Debts  <</). 

(0)  Ex  parte  Voguel  and  others,  1  Ex  patte  RawsoD,  18  Yes.  163.    £^ 

Atk.  131.  parteCridlftDd,  3  Ves.  &  Bea.  99. 

(r)DattonT.  Morrison,  17  Ves.  (sr)ExparteCook,2P.  Wms.  500. 

809 ;  and  see  Tavlor  v.  Field,  4  Ves.  Honey's  Case,  3  P.  Wms.  25. 

and  Everett  F.  Backhouse,   10  Ves.  (z)  Ex  parte  Sandon,   I  Atk.  68. 

9B.  Ex  parte  Sandier,  ib.  91. 

!#)  Barkers.  Goodair,  11  Ves.  86.  (a)  General  Order,   8th    Mareh» 

OEx  parte  Crisp,  1  Atk.  133.  1794.  See  4  Bro.  C.  C.  548. 

If)  See  in  the  Matter  of  Simpson,  I  (6)  Ex  parte  Bond  and  Hill,  1  Atk. 

k.  138.     Bed.  vid.  Ex  parte  Cook,  98.     Ex  parte  Banks,  ib.  106. 

3  P.  Wms.  500.  (e)  See  Ex  parte  Beran,   10  Vet. 

{x)  Em  parte  Martin^  25  VeM  16.  108. 

(cT)  Ib.  109,  not 
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Where  a  separate  Creditor  proved  on  the  joint  Estate,  (after 
be  had  bad  time  to  look  into  the  accounts  of  both  Estates)  (e), 
he  was  allowed,  on  Petition,  to  wave  his  proof*  and  prove  under 
the  separate  Estate,  but  not  to  disturb  a  Dividend  previously 
made  (/). 

Separate  Creditors  who  have  taken  a  joint  Security,*  [*607 
may  prove  against  the  separate  Estate,  on  giving  pp  the  joint  Se- 
curity (g). 

Where  there  is  a  Partnership,  and  separate  Debts,  the  Part- 
nership is  not  admitted  a  Creditor  upon  any  individual  Partner, 
nor  any  individual  Partner  upon  the  Partnership,  until  the  Cre- 
ditors of  the  individual  Partner,  and  the  Creditors  of  the  Part- 
nership, are  satisfied  to  the  extent  of  Twenty  Shillings  in  the 
Pound  out  of  the  respective  Estates. 

Lord  Hardwicke  decided,  that  if  the  joint  Estate  lent  Money 
to  the  separate  Estate  of  one  Partner,  or  if  one  Partner  lent  to 
the  joint  Elstate,  proof  might  be  made  by  the  one,  or  the  other, 
in  each  Case  ;  but  this  doctrine  does  not  now  prevail ;  and  the 
consequence  is,  that  if  one  Partner  lends  1000/.  to  the  Partner- 
ship, and  it  becomes  insolvent  in  a  week  after,  be  cannot  prove 
as  a  Creditor  of  the  Partnership,  though  the  Money  was  supplied 
to  the  joint  Estate ;  so,  if  the  Partnership  lends  to  an  individual 
Partner,  there  can  be  no  proof  by  the  joint  aaainst  the  separate 
Estate  :  that  is,  in  each  case,  no  proof  to  anect  the  Creditors  : 
though  the  Individual  Partners  have  the  right  as  against  each 
other  ;  but  if  it  is  shown  that  the  Effects,  joint  or  separate,  have 
been  acquired  by  the  othef  improperly  and  fraudulently^  in  such 
case  proof  is  allowed  (A). 

It  is  settled  (t),  that  where  the  separate  Creditors  are  paid 
Twenty  Shillings  in  the  Pound,  and  there  is  a  Surplus,  that  sur- 
plus shall  not  go  ^immediately  to  pay  Interest  to  the  sep-  [*608 
arate  Creditors,  but  is  applicable  to  make  the  joint  Creditors 
equal  with  them  as  tathe  Principal  (&)• 

If  it  be  proved  that  there  is  another  Partner,  known  to  the 
world,  a  joint  Commission,  not  including  him,  would  be  bad,  (/)  ; 
bat  if  there  be  a  dormant  Partner,  who  is  not  an  ostensible  con- 
tracting Party,  the  Creditor,  though  he  may,  if  he  chooses,  is  not 
bound,  to  go  against  him  (m). 

If  there  be  a  dormant  Partner,  by  a  share  of  the  Profits,  but 
the  property  by  agreement  belongs  exclusively  to  the  other,  a 
joint  Commission  cannot  be  supported  (n)« 

Where  one  Partner  is  an  Infant  or  a  Lxmaticy  a  joint  Com- 

(e)  Ex  parte  Bood  and  HiU,  I  Atk.  (i)  Ex  parte  CUrke«  4  Ves.  6T7. 

99.  (Ic)  Ex  parte  Reeve«  9  Ves.  690. 

if)  Ex  parte  Beilby.  (/)  Cx  parte  Beafield,  6  Vas.  4Sf . 

&)  Ex  parte  Lobb,  7  Yes.  692.  Allen  v.  Downes,  Willes,  474,  ib 

{h)  Ex  parte  Harris,  t  Ve^  U  Bea.  note.                                           . 

Slt«  «t3.     Ex  parte  Astiffoees  of  (m)  Ex  parte  Hamper,  17  Vm 

LfOdge  and  Feodall,  1  Vet.  jun.  166.  412. 

T^iiioge  ex  pai;|te,  3  Vev.  9l  wa.  31.  fn)  Ex  parte  Hainpen   H  Vm 
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missimi  cannot  be  8aed  out  against  the  others ;  separate  Com- 
missions, in  sach  Cases,  must  be  resorted  to  (o). 

Separate  Creditors  cannot  come  upon  the  joint  Estate  for  a 
Sum  brought  into  the  Partnership  by  one  Partner,  beyond  Ma 
Share,  for  Creditors  rely  upon  the  ostensible  state  of  the  Fund 

A  separate  Commission  of  Bankruptcy  has  been  estsiblished, 
though  tlie  other  Partner  died  before  the  Assignment  (7). 

609*]  ^Supersedeas  of  Commission. 

None  of  the  Bankrupt  Statutes  give  any  direction  as  to  (he  «u- 
ptrseimg  of  Commissions,  except  where  the  Petitioning  Credit- 
or privately  receives  part  of  his  Debt ;  in  which  Case,  it  is  ex- 
pressly declared  that  the  Commission  shall  and  may  be  supersed- 
ed, giving  the  right  to  the  Party,  and  leaving  no  discretion  in 
the  Chancellor*  As  to  all  qther  Cases,  the  Court  is  in  the  habit 
of  considering  a  Commission  of  Bankruptcy  as,  what  it  is  fre- 
quently called,  a  species  of  Execution^  (for  it  is  not  an  Execution 
in  the  strict  sense)  (r),  and  over  that  species  of  Execution  the 
Court  conceives  itself  to  have  the  same  discretionary  power  aa 
other  Courts  have  over  Executions,  to  prevent  an  unlawful  use 
of  the  Law  («)• 

A  Commission  catinot  be  superseded  before  it  is  sealed ;  but 
if  the  Petitioning  Creditor  delays  sealing  it,  and  urges  the  want 
of  the  sealing  to  prevent  the  supersedeas,  the  time  (or  seaiii^  it 
wilt  be  limited  to  three  days  (/)• 

A  Bankrupt,  though  under  Commitment,  may  petition  to  su- 
persede the  Commission  (u)« 

A  Petition  to  supersede  a  second  Commission  must  be  served 
on  the  Assignees  under  the  first  (x). 

A  Bankrupt  cannot  supersede  his  Commission  by  impeaching 
610*]  the  Petitioning  Creditors  Debt,  on  the  *ground  of  a  Se- 
curity taken  privately,  provided  against  by  the  Stotute  (a). 

If  by  the  Payment  of  one  who  was  a  Surety  with  the  Bank- 
rupt, the  Petitioning  Creditors  Debt,  is  reduced  under  100/.,  be- 
fore the  issuing  of  the  Commission,  it  will  be  superseded  (y). 

The  Court  will  not  supersede  a  Commission,  without  direct- 
ing an  Issue,  unless  it  appears  very  plainly  to  be  taken  out /rau- 
dtdintltf  or  vexatiously  {z) ;  but  if  it  be  a  plain  case  the  Court 

to)  Ex  parte  Lay  ton,  6  Vcb.  440.  («)  Ex  parte  M'Gipais,    18  Ves. 

(p)  Ex  parte  Assi^ees  of  Lodge  289.  S.  C.  I  Ro8e,60,  84. 

and  Feodall,  I  Ves.  166.  («)  Ex  parte  Irvine,  I  Madd.  Rep. 

{q\  Ex  parte  Smith,  5  Ves.  952.  74. 

(r)  See  Ex  parte  Brown,  1  Ves.  &  (*)  6  Geo.  11.  c.  30.  8.  24.  Ex 

Bea.  66.  parte  Kirk,  15  Ves.  464  S.  P.  Anon. 

(#)  Ex  parte  Freeman,  1  Ves.  &  MS. 

®%  JL^»  V'      _  (y)  Ex  parte  Meers,  25  June,  1808. 

(OEx^arte  WiUiams,  2  Ves.  &    MS. 

?•»•  ^^'  [x)  Ex  parte  Wilson,  1  Atk.  218. 
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will  order  Supereeders,  tboogli  Hie  Petitioniog  Creditor  desires 
aa  IsBiie  or  ao  Action  (a). 

If  an  offer  be  made  to  secure  the  Pajment  of  all  the  Debts 
proted  ander  the  Commission,  by  Property  immediately  avail- 
able to  the  Creditors ;  or  if  it  appears  that  a  part  of  the  Bank- 
rupt's Estate  will  pay  all  his  Creditors,  the  Commission  will  be 
superseded  (6).  It  is  the  same  if  the  Creditors  agree  to  take  a 
Compoiiiion  for  their  Debts..  But  by  a  recent  General  Order^ 
21st  August,  1818  (c),  no  Commission  of  Bankruptcy  can  be 
superseded  on  consent  of  Creditors  until  after  the  second  Meet* 
ing  ;  and  the  Commissioners  being  satisfied  at  such  Meeting 
timt  a  Petition  to  supersede  will  be  presented,  and  consented 
to  by  the  Creditors  who  had  proved  Debts,  are  to  adjourn  the 
choice  of  Assignees,  to  give  an  opportunity  of  presenting  the 
Petition. 

^Generally,  it  is  true,  as  before  observed  that  a  com*  r*81 1 
misionof  Bankruptcy  cannot  be  supported  by  a  Trading  during 
Infancjf  (e) ;  but  where  a  Bankrupt,  who  had  held  himself  fortn 
to  the  World  as  an  Adult,  and  m  jurit^  and  trading  as  such, 
contracted  Debts  to  a  considerable  Amount  for  two  Years  pre* 
vioQS  to  his  Commission,  it  was  held,  he  was  not  entitled  to  have 
his  Commission  superseded,  the  Supersedeas  being  opposed  by 
the  Creditors,  and  was  left  to  his  remedy  at  Law  (/)• 

A  joint  Commission  of  Bankruptcy  has  been  superseded  on 
the  ground  of  the  Infancy  of  one  Partner,  on  the  Petition  of  the 
Assignees  under  a  separate  Commission  (g). 

Woere  a  Commission  of  Bankruptcy  is  superseded,  and  an 
Action  is  brought  by  the  Person  made  Bankrupt,  the  Lord 
C&anceUor,  on  Petition,  will  order  the  Commission  and  Proceed- 
ings,  to  be  delivered  by  the  Solicitor  to  the  Secretary  of  Bank- 
rupts, and  by  him  to  the  Associate,  to  be  produced  on  the  Trial ; 
with  liberty  to  inspect  and  copy  the  s&me  (h). 

A  LuniniCf  it  seems,  may  be  made  a  Bankrupt  (i),  provided 
the  Act  of  Bankruptcy  was  committed  when  he  was  Sane  (A). 

Before  the  last  Order  of  the  21st  August  1818,  a  Commission 
might  be  superseded,  with  the  Consent*  of  the  Petition-  [*612 
ing  Creditor  (/) ;  but  where  such  Creditor  upon  receiving  bis 
Debt,  superseded  the  Commission,  without  an  application  to  the 
Court,  he  was  ordered  to  refund  (m)« 


(a)  £z  parte  Gallimore,  1  Madd. 
Rap.  67. 

(b)  Ex  parte  Bryant,  1  Vet.  &  Bea. 
216,  930. 

(c)  See  the  Order,  3  Madd.  Rep. 

(a)  Ek  paHe  Movie,  U  Yes.  603. 
£x  parte  Sydebotham,  1  Atk.  146. 

(/)  Ex  parte  Watson,  16  Yes.  366. 

fg)  Ex  parte  Aeodersott,  4  Yes. 
163.  Ex  parte  Barwis,  6  Yes.  601. 


i! 


(k)  Ex  parte  Warren,  19  Yes.  162. 

[i)  Anon.  13  Yes.  5M ;  but  see  ex 
parte  Layton,  6  Yes.  438* 

(k)  Ex  parte  Priddey,  mentioned, 
1  Cooke's  Bankrapt  Law,  p.  42. 

(OEx  parte  TnrweU,  I  Yes.  Sl 
Bea.  348.  BackwelPs  Case,  I  Yen. 
208.  a  C.  2  ChaA.  Caa.  190. 

(m)  Ex  parte  Thomson,  I  Yes.  jua. 
157. 
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Where  a  Person  after  suing  out  a  Commission  kept  it  by  him 
for  sii  Months,  without  proceeding  on  it,  it  was  ordered  to  be 
superseded  (n)« 

On  the  Petition  of  a  Person  found  a  Bankrupt,  to  supersede 
the  Commission  against  him,  on  the  ground  that  he  has  com- 
mitted no  act  of  Bankruptcy,  the  Court,  though  there  is  no 
Affidayit  on  the  other  side,  in  support  of  the  Commission,  or 
Notice  that  the  Proceedings  be  produced, '  will  look  into  the 
Proceedings  to  see  if  there  is  an  act  of  Bankruptcy  (o). 

An  Order  for  a  Supersedeas  has  no  effect  until  the  Writ  is- 
sues (p) ;  and  the  Writ  is  not  considered  as  sealed  for  the  pur- 
pose of  proceeding  on  it  while  in  the  Chancellor's  hands,  but 
only  from  the  time  when  delivered  to  the  Messenger  (q).  By  a 
Regulation,  sanctioned  by  the  Legislation,  the  Writ,  on  pay- 
ing a  larger  Fee,  may  be  privately  sealed^  and  the  party  may 
choose  for  himself  whether  he  will  have  it  more  or  less  speedi- 

Where  a  Commission  was  supersededybr  Frauds  and  nothing 
613*]  done  under  it,  and  the  Petitioning  Creditor*  was  not  to  be 
found,  the  Assignees,  though  not  privy  to  the  Fraud,  nor  pos- 
sessing any  of  the  Effects,  were  ordered  to  reimburse  the  Mes- 
senger the  Expense  subsequent  to  the  choice  of  Assignees,  but 
not  the  Expense  previously  incurred  (s). 

Formerly,  the  Chancellor,  on  the  application  of  third  Per- 
sons, Creditors,  was  often  obliged  to  supersede  Commissions  on 
the  ground  of  a  prior  secret  act  of  Bankruptcy,  if  there  were 
Debts  existing  at  the  time  of  the  former  act,  upon  which  a 
Commission  might  be  sued  out  (t).  This  often  proved  extreme- 
ly hard  on  Assignees,  Purchasers,  and  others.  By  a  late  Act 
(u),  this  inconvenience  is  remedied  f  and  it  is  provided,  that  no 
Commission  of  Bankruptcy  shall  be  avoided  by  an  act  of  Bank- 
ruptcy committed  prior  to  the  contracting  of  the  Petitioning 
Creditor's  Debt,  if  Ae  had  not  notice  of  such  act  of  BatJcruptcy^ 
when  the  Debt  to  him  was  contracted :  the  issuing  of  a  former 
Commission,  though  afterwards  superseded,  to  be  deemed  no- 
tice, if  it  shall  appear  that  an  act  of  Bankruptcy  had  been  actu- 
ally committed  (x). 

A  Commission  of  Bankruptcy  is  never  superseded  where 
there  have  been  Purchasers  under  it  (y),  unless  the  Purchases 

(fi)  Ex  parte  Poleston,  2  P.  Wms.  (0  See  2  Esp.  N.  P.  595,  597,  in 

555,  approved  in  ex  parte  Freemao,  note,  and  what  is  said  in  Bullock*0 

1  Ves.  k  Bea.  41.  Case,  1  Taunt.  89. 

(b)  Ex  parte  Vypond,   I    Madd.  (u)  46  Geo.  HI.  c.  135.  s.  5. 

Rep.  6S4.  («]  Lord  Eldon  was  of  opinion  that 

(p)  Ex  parte  Leicester,  6  Yes.  429.  (his  larter  clause  would  have  beea 

£&  parte  Layton,  ib.  439.  better  omitted.    Ex  parte  Bollock, 

(9)  Ex  parte  Freeman,  1  Ves.  ft  14  Ves.  466.  It  did  not  form  part  of 

Bea.  30, 9.  the  Act,  as  originally  proposed. 

(r)  Ex  parte  Leicester,  6  Ves,  432.  (y)  Ex  parte  Edwards,  10  Ves.  104. 

(1)  Ex  parte  Hartop,  9  Ves.  109. 
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lire  confirmed  (z)  ;  and  even  where  there  is  no  real  Estate,  the 
Court  will  not,  it  seems,  ^except  from  necessity,  supersede  [*6 1 4 
a  Commission,  especially  if  (he  Commission  has  proceeded  in  the' 
nsaal  way,  and  all  the  Creditors  have  acquiesced  in  it,  and  the 
whole  is  completely  finished  (a) ;  because,  by  so  doing,  every 
thing  done  under  it  is  void,  and  Assignees  are  left  responsi- 
ble (6). 

A  Commission  of  Bankruptcy  has  been  ordered  to  be  super- 
seded  to  defeat  a  Prosecution  for  omitting  to  surrender  under 
circumstances  of  erroneous  advice,  there  being  no  fraud  in  the 
case,  and  another  Commission  issued  and  proceeding  (c)* 

Where  a  Bankrupt  had  been  convicted  of  fraudulently  em- 
bezzling Property  to  the  amount  of  20/.  and  afterwards  present- 
ed a  Petition  to  the  Lord  Chancellor  to  supersede  the  Comrnis* 
sion,  it  was  decided,  that  a  Person  attainted  could  not  be  heaid 
as  a  Suitor  in  prosecution  of  a  civil  Rights  but  only  for  the  mere 
purpose  o/ reversing  the  Attainder^  and  on  that  ground  the  Pe* 
tition  was  dismissed  (d). 

A  Commission  will  be  superseded  on  account  of  a  mtWescn^p- 
tion  of  the  Bankrupt  (e) ;  but  not  if  he  is  well  known  as  descri- 
bed in  the  Commission  (/*)• 

*A  Commission  issued  to  a  Place  where  there  were  [*615 
only  two  Creditors,  and  distance  two  hundred  Miles  from  the 
great  body  of  the  Creditors ;  this  was  held,  not  to  be  a  ground 
for  a  Supersedeas ;  but  the  time  was  enlarged  for  the  choice  of 
Assignees  (g)» 

We  have  already  observed  on  the  remedy  where  a  Commis- 
sion is  maliciously  sued  out  (A). 

It  is  very  common  to  pray,  not  only  that  a  Commissioner  may 
be  superseded,  but  also,  that  the  Bond  may  be  assigned  ;  and 
the  Bond  witi  be  assigned  where  the  Commission  is  fraudulent- 
Ij  and  maliciously  taken  out  (i),  even,  as  it  hath  been  holden,  at 
the  instance  of  a  Creditor  (A*).  But  as  the  Court  of  King's 
Bench  has  determined  that  where  the  Bond  is  assigned)  the 

{»)  See  Ex  parte  Rawaon,  18  Ves.  that  they  are  entitled  lo  proaeute,  ac- 
164,  and  see  Ex  parte  Milner,  19  cording^  to  the  nature  of  their  res- 
Yes.  904.  pective  cases,  in  the  name  of  the 

(a)  Ex  parte  Desantbuns,  1  Atk.  King,  who  will  do  equal  rig^bt  to  all 
146.  his  Sabjects."  Foster's  Crown  Law, 

(b)  Ex  parte  Jackson,  8  Yes.  533.       p.  63. 
MExparteLarender,  18  Yes.  18;        (e)  In    re  €k>rdon,  and  ex  parte 

and  see  ex  parte  Wood,  I  Atk.  19.  Marsdon,  2  Madd.  Rep.  13,  in  note. 
jTi)  Ex  parte  Ballock,  14  Yes.  452.       (/)  Ex  parte  Horsley,    8  Madd. 

1  Taant  Rep.  88.    See  3  Inst.  215.  Rep.  11. 

Mr.  Jostice  Foster  says,  **  If  a  Per-       {g)  Ex  parte,  Fellows,  2  Madd. 

son  under  an  Attainder  be  beat  or  141. 
maimed,  or  a  Woman  in    the  like       (k)  Ante. 

circumstances    ravished,  they  may,       (i^  See  ex  parte  Mackemess,   1  P. 

a/Ur  a  Pardariy  maintain  an  Action,  Wras.  260. 

or  Appeal,  as  their  oases  respective-       (k)  3  East,  22 ;    but  that  decision 

ly  may  reqaire.    And  though  before  has  been  contradicted ;   see  ex  parte 

a  Pardon  tbey  are  disabled  to  sue  in  Bomford,  2  Mad.  Rep.  ]• 
ttielrown  names,  I  make  no  doubt 
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Commission  must  be  supposed  to  be  maliciously  taken  out^ 
and  the  sum  of  200/.  must  be  recovered  (/),  {Lord  Hardmcke 
seems  to  have  been  of  a  different  optnion)  (m)  the  Chancellor 
will  not  assign  the  Bond  where  there  is  nothing  wilful  in  the 
petitioning  Creditor's  .conduct,  nor  even  where  be  has  a  strong 
suspicion  of  the  Party's  motives :  he  must  be  judicially  sure  the 
Party  acted  with  malice  before  be  will  assign  it  (n) ;  but  be 
sometimes  supersedes  the  Commission  without  prejudice  to  an 
Action  (o),  and  sometimes  directs  the  Bond  to  stand  as  a  secu- 
61G*]  rity  for  Costs :  and  in  *a  Case  where  the  Petitioning 
Creditor  had  himself  become  a  Bankrupt,  be  directed  the  Bond 
to  be  considered  as  a  security  for  a  stated  sum  (30/.)  for  Costs 
(p).  Lord  Hardwicke  held,  that  it  was  in  the  breast  of  the 
Court,  where  the  Bankruptcy  was  in  a  doubtful  case,  and  the 
Commission  superseded,  either  to  direct  an  Inquiry  before  a 
Master,  of  the  Damages  sustained  by  the  Bankrupt,  or  a  gmn-- 
turn  dammficattis  upon  an  Issue  at  Law ;  and  that  after  the  Dam- 
ages were  settled,  the  Court  mighty  for  the  better  recovery 
thereof,  order  the  Bond  to  be  assigned  (q). 

Where  the  Bond  is  assigned  the  Obligor  has  no  Defence ;  the 
Commission  must  be  taken  to  be  malicious,  but  the  Damages 
cannot  exceed  the  penalty  of  the  Bond.  In  an  Action  on  the 
Case  (in  some  respects  a  better  remedy),  the  Plaintiff  most 
prove  malice,  but  the  Damages  are  unlimited  (r).  He  cannot 
bring  an  Action  on  the  Case,  and  on  the  Bond,  the  former  would 
be  a  waver  of  the  latter  (5). 

A  separate  Commission  will  not  be  superseded  at  the  instance 
of  the  Creditors  under  a  joint  Commission,  if  the  joint  Conmiis- 
sion  cannot  be  sustained  (u). 

,A  Commission,  it  seems,  may  be  superseded  even  after  a  Cer- 
tificate  has  been  obtained  (x),  but  not  where  the  application  is  a 
considerable  time  after  the  Certificate,  and  an  application  might 
have  been  made  before  (y)« 

6 1 7*]  *  Where  the  time  for  surrenderins  has  expired,  a  Bank- 
rupt cannot  supersede  his  Commission  before  he  has  surrender^ 
ed  (z),  which  can  only  be  done  under  an  Order  upon  the  Com* 
missioners  for  the  taking  of  his  surrender;  nor  can  he  super- 

(0  Smith  V.  Broombead,  7  Term.  (r)   HolmeB  v.   Wainevright,    I 

Rep.  300.    Smithey  ▼.  Edmonaoo,  3  SwantL  23. 

East,  22.     Ex  parte  Gajtor,  1  Atk.  (s)  Ibid. 

144.    Ex  parte    Macphenon,  MS.  (11)  Ex  parte  Roberts  and  Wellt,  1 

1805.  S.  C.  II  Yes.  417.    Holmes  r.  Madd.  Rep.  72. 

Wainewrieht,  t  Swanst.  23.  (x)  Ex  parte  Poole,  2  Cox,  226. 

im)  I  Atk.  201.  (v)  Ex  parte  Moule,  14  Yes.  602. 

(n)  Ex  parte  Macpberson,  1805,  Ex  parte  Rowdest,  9  Rose's  Rep. 

MS.  («)  Ex  parte  Stokes,  7  Yes.  405. 

*    (0)  Ex  parte  Rimene,  14  Yes.  600.  Ex  parte  Jones,  8  Yes.  328.      Ex 

(p)  Ex  parte  Lane,  1  i  Yes.  416.  rarte  Jones,  1 1  Yes.  409 ;    and  see 

^-<w .-^^_.__    .  A.i-  ,..  Ex  parte  Bean,  17  Yes.  48,    Anon* 

MS.  1807. 
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sede  bifl  ConuBndion  if  be  is  under  a  commitnaent  for  act  aii- 
sweriog  to  the  aatis&ction  <^tbe  Commitsioners  (a). 

A  former  Coramission  may  be  superseded  by  a  C;reditor  who 
himself  is  desirous  of  taking  out  a  Commission,  on  the  ground 
that  it  was  founded  on  a  concerted  act  of  Bankruptcy,  to  which 
he  was  no  Party  ;  and  it  will  be  superseded,  with  Costs  (6). 

Where  a  Commission  is  superseded,  merely  because  there  was 
a  defect  as  to  the  Petitioning  Creditor,  but  no  manner  of  doubt 
as  to  the  act  of  Bankruptcy  only  the  Costs  of  the  Supersedeas 
were  allowed  (c). 

If  a  Commission  is  taken  out  by  concert  with  the  Bankrupt, 
^^  upon  all  principle,  and  the  habitual  course  in  Bankruptcy," 
says  Lord  EUdon,  '*  it  cannot  stand  (d) ;"  but  it  is  no  objection 
to  a  Commission  that  it  was  taken  out  by  a  Creditor,  topre?ent 
the  Execution  of  another  Creditor  (e). 

Until  lately  (/),  the  Practice  was  to  supersede  a  Commission 
upon  the  consent  of  all  the  Creditors  who  had  proved,  when  the 
application  was  made,  though  that  *might  be  a  surprise  [*618 
upon  Creditors  who  intended  to  prove  their  Debts  at  the  second 
or  third  Meeting  {J^ ;  but  where  a  Creditor  declared  be  should 
be  able  to  prove  in  a  few  days,  the  Court  would  not  supersede 
the  Commission  until  such  Creditor  had  an  opportunity  of  prov* 
iug  his  Debt  (g). 

A  Commission  has  been  superseded  where  all  the  Creditors^ 
except  two,  who  could  not  be/oundy  were  paid  their  Debts,  the 
Securities  of  those  two  Creditors  being  delivered  up,  with  Re- 
ceipts upon  them,  and  their  Signatures  proved  (A). 

Where  it  is  referred  to  the  Master  to  settle  what  is  due  to  the 
Creditors  under  the  Commission,  and  on  payment  by  the  Bank* 
rupt,  the  Commission  to  be  superseded,  the  Creditors  are  enti- 
tled to  Interest  from  the  time  of  the  Master's  Report  (t). 

Second  Commission. 

It  is  in  the  discretion  of  the  Great  Seal  whether  a  second 
Commission,  issued  against  a  Person  who  has  not  obtained  his 
Certificate  under  the  first  Commission,  shall  be  superseded  or 
not  (k). 

In  general,  so  long  as  the  first  Commission  subsists,  of  what- 
ever date,  the  second  is  bad,  unless  the  Bankrupt  has  obtained 

(a)  £x  parte  Bean,  17  Yes.  47.  (/)  See  General  Order,;-ante,  p. 

(6)  Ex  parte  Bowen,  16  Yes.  145.  610. 

ie]  £x  parte  Godwio,  1  Atk.  100.  If)  Ex  parte  Duckworth,  16  Yes. 

(ii)  Ex  parte  Steel,  16  Yes.  166 ;  416. 

and  see  Ex  parte  Bowes,  11  Yes.  /-^  w- — »- r«-:—  •  A*ir  tie 
541. 
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his  Certificate  (/).  But  where  a  Banknipt  (the  Commttnim 
sabstnting)  has  gone  again  into  Trade,  and  a  new  ComariMion 
619*]  has  issaed,  which  "^the  Bankrapt  has  attempted  to  super- 
sede, it  has  been  held,  that  if  Persons  claiming  beneficiallj  un- 
der the  old  Commission  did  not  mean  to  interfere  with  tfaie  Ef- 
fects under  the  latter  CommisMon,  the  Court  would  not  inter- 
pose, though  the  difficulty  would  occur,  that  the  first  Commis- 
sion might,  be  set  up  as  a  bar  to  an  Action  under  the  second  (m)« 

Upon  a  Petition  to  the  Chancellor,  to  supersede  such  a  Com- 
mission, it  is  usual  for  the  Chancellor  to  direct  the  Petition  to 
stand  over,  with  notice  to  the  Creditors  under  the  prior  Coounis- 
sion,  and  an  arrangement  is  afterwards  made  (n)« 

In  some  Cases,  where  a  Commission  of  Bankruptcy  has  is- 
sued against  a  distant  Country  Bank,  and  has  been  executed  in 
London,  an  auxiliary  Commission  has  been  issued,  directed  to 
Commissioners  in  the  Country,  for  the  mere  purpose  of  receiv- 
ing the  proof  of  Debts  (o)  undergo/,  (p),  and  the  proofs  so  ta- 
ken have  been  ordered  to  be  received  under  the  Commission  in 
London  ;  but  liberty  to  examine  the  Bankrupt  under  such  aux- 
iliary Commission  has  been  refused  (q). 

Where  there  is  a  joint  Commission  against  two  Partners,  each 
of  them  must  be  found  Bankrupt;  and  though  one  of  them 
should  die,  the  Commission  may  still  go  on ;  but  if  one  of  the 
joint  Traders  be  dead  at  the  time  of  taking  out  the  Commission, 
it  is  void  (r). 

620"*]  *No  second  Commission  can  now  be  sent  to  the  Lord 
Chancellor  for  his  signature,  without  a  Note  of  what  hath  passed 
in  the  first  ($)• 

Adjudication  of  Bankruptcy. 

When  a  Commission  is  procured,  the  next  step  is  to  obtain  an 
Adjudication  of  the  Bankruptcy  by  the  Commissioners,  and  for 
this  purpose,  the  Petitioning  Creditor's  Debt  most  be  proved  be- 
fore the  Commissioners,  and  also  the  Trading,  and  the  act  of 
Bankruptcy.  If  the  Commissioners  adjudge  the  Party  not  to  be 
a  Bankrupt,  and  the  Petitioning  Creditor  is  dissatisfied,  be  may 
petition  the  Chancellor ;  and  a  Person  adjudicated  a  Bankrapt, 
may,  before  the  insertion  of  the  Advertisement  in  the  Gazette, 
petition  to  stay  the  Advertisement,  and  for  a  Supersedeas  of  the 
Commission  if  there  be  ground  for  it  {t).  The  insertion  of  the 
Bankruptcy  in  the  Gazette  is  suspended  only  where  on  Inspec- 

(l)  Ex  parte  Proodfoot,  I  Atk.  (p)  Ex  parte  Scott,  I  Rose,  12. 

253.  Ex  parte  Browne,  4  Bro*  C.  C.  \q)  Ibid. 

210.  (r)  Beasely  V.  Beasely,  1  Atk.  97. 

(in)Ex  parte  Martin,  1 5  Yes.  114;  («)  Ex  parte  Freeman,   1  Yea.   & 

and  see  ex  parte  Rhodes,  15  Yes.  Bea.  38, 42. 

^^*  U)  ^*  ^^  cl<Mie  in  ex  parte  Foster, 

in)  Ex  parte  Crew,  16  Yes.  286.  17  Yes.  414,  S.  C.  1  Rose,  42. 

fo)  Ex  parte  Upbam,  17  Yes.  212, 
and  the  Ctfae  in  note  p.  213. 
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tion  of  the  Proceediogs  no  Bankruptcy  is  found  ;  or  under  a 
Country  Comnission,  to  giro  the  opportunity  of  producing  the 
Evidence  («)•  Where  the  Bankrupt  was  abroad,  the  Petition 
has  been  allowed  to  be  presented  by  bis  Son  (x).  If  it  be  doubts- 
ful  whether  the  Party  was  a  Trader,  an  Issue  will  be  directed, 
and  all  proceedings  under  the  Commission  will  be  stayed  (y). 

The  Cammissumers  cannot,  it  seems,  compel  the  attendance 
of  persons  before  the  Bankruptcy  is  declared"*^  (z).  The  [*621 
expired  Statutes,  4  &  6  Anne,  c.  17,  and  6  Geo.  I,  c.  94,  ex- 
pressly enabled  the  Commissioners  to  send  for  any  Person,  and 
examine  them  respecting  any  Act  of  Bankruptcy,  and  upon  re- 
fusal to  commit  them. 

The  Chancellor,  however,  may  direct  Witnesses  to  attend 
the  Commissioners  to  prove  the  act  of  Bankruptcy  (a),  or  other 
requisites  to  support  the  Commission  (6)  ;  and  where  they  do 
not  attend,  they  will  be  made  to  pay  the  Costs  of  not  attending 
(c),  and  committed  for  their  contempt  (d). 

But  though  the  Chancellor  will  in  these  Cases  order  Per- 
sons to  attend  to  prove  a  speciBc  fact,  for  instance,  the 
witnessing  the  execution  of  a  Deed,  yet  where  a  Creditor 
i^peculates  loosely  upon  the  possible  proof  that  might  be  made 
some  way  or  other,  by  some  person  or  other  who  might  be 
found,  the  Court,  it  seems,  will  not  compel  the  attendance  of 
Witnesses  (e). 

A  Bankrupt's  Wife  cannot  be  examined  against  her  Husband 
to  prove  his  Bankruptcy  (/) ;  but  the  Bankrupt  himself  may, 
by  the  Statute  6  Geo.  1,  be  examined  touching  his  Bankrupt- 
cy (?)• 

It  has  been  said  to  be  perfectly  settled,  that  a  ^Creditor  [*622 

is  inadmissible  to  prove  the  act  of  Bankruptcy  (A). 

A  Witness,  it  seems,  cannot  claim  it  as  a  right  to  be  attended 
by  Counsel  (t) ;  nor  will  the  Chancellor  restrain  the  Commis- 
sioners in  their  examination  (&)• 

A  Witness  summoned  to  attend  by  the  Commissioners  can- 
not be  arrested,  nor  can  detainers  be  effectually  lodged  against 


[tt)TarletoD,  exparte,  19Ve8. 464.       (c)  Ex  parte  Gardener,  1  Yes.  & 

[x]  Ibid.  Bea.  78. 

[y\  Ibid.  {d)  Ex  parte  Lund,  6  Ves.  781. 

[z)  Ex  parte  Jones,  1  Rose,  39;  Ex  parte  Higgios,  11  Ves.  8. 
but  see  at  to  this,  tbe  observations  of       (e)  Ex  parte  Freeman,  1  Ves.  L 

Mr.  Christianas  Bank.  Law,  Istrol.  Bea.  41. 
p.  178*  9.  (/)  Ex  parte  James,  1  P.  Wms. 

(a)  Ex  parte  Hifgins,  II  Ves.  8.  610. 
Exparte  Lund,  6  Ves.  781  ;  and  see       (g)  Ibid.  611. 
ex  parte  Farr,  9  Ves.  515,  and  par-       (h]EjL  parte  Osborne,  2  Ves.  & 

ticttiarly  ex  parte  Jones,    17  Ves.  Bea.  179.  S.  C.   1  Rosens  Bankrupt 

379 ;  and  see  ex  parte  Cawkwell,  19  Cases,  387 ;  bnt  see  Williams  ▼.  Ste- 

Ves.  233.  S.  C.  1  Rose,  313.  vens,  1  Camp.  N.  P.  Cases,  p.  152. 

(6)  Anon.  14  Veii.  450.  (i)  Ex  parte  Parsons,  1  Atk.  204. 

(k)  Ex  parte  Bland,  1  Atk.  205. 
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him ;  and,  oa  Motion,  the  Greditore  will  be  ordered  to  diechaii^ 
the  Bankrupt  (/)• 

So,  a  Witness,  who  voluntariltfj  and  without  a  Summmu^  is 
actually  before  the  Judicature,  tendering  his  Evidence,  is  enti* 
tied  to  the  same  protection  (m) ;  but  a  question  might  arise  up- 
on the  efiect  of  a  want  of  Summons,  where  the  amrest  happens 
ewido  (n). 

PetUiormg  Creditor^ $  Debt* 

A  STRICT  inquiry  into  the  Petitioning  Creditor's  Debt  is  ad- 
visable, as  it  forms  the  foundation  of  the  Commission  (o)« 

By  an  Order  of  Lord  Rosstyn  (;>),  the  Petitioning  Creditor 
must  be  present  at  the  Meeting,  for  the  purpose  of  declaring  the 
633*]  Party  a  Bankrupt,  it  being  ^extremely  useful,  in  the  com- 
mencement of  the  proceedings,  to  record  evidence  which  will 
at  all  times  be  sufficient  to  support  the  Commission  (f  )•  if,  how- 
ever, the  Petitioning  Creditor  is  ill,  and  incapable  of  appearing 
except  at  the  hazard  of  his  Life,  the  Chancellor  will,  on  an 
Affidavit  of  the  circumstances  by  some  medical  Gentleman,  or- 
der the  Commissioners  to  admit  proof  of  the  Petitioner's  Debt, 
by  production  of  the  Office  Copy  of  the  Affidavit  upon  which 
the  Commission  was  grounded  (r). 

If  there  is  not  a  Debt  in  Law^  but  only  in  Equity,  tiioogh  ever 
so  strong,  a  Commission  cannot  be  supported  (s).  An  Aisignee 
of  a  Bond^  therefore,  cannot  petition  for  a  Commission  (t), 
he  not  being  a  legal  Creditor  (u) ;  n1»r  is  a  Debt,  barred  by 
the  Statute  of  Limitations,  sufficient  to  support  a  Commission 
(x). 

It  was  formerly  necessary,  as  before  observed,  that  there 
should  have  been  a  good  Petitioning  Creditor's  Debt  aobsiating 
anterior  to  the  act  of  Bankruptcy;  but  now,  by  a  recent  Statute 
{y)j  no  Commission  is  avoidable  by  any  actof  Bankrepfecv  prior 
to  the  Debt  of  the  Petitioning  Creditor,  of  whom  he  bad  no 
Notice  at  the  time  of  suing  out  the  Commission* 

624*]  *lf  a  Creditor  has  his  Debtor  in  Execution^  he  cannot 
petition  for  a  Commission  of  Bankruptcy  (r)«    By  the  e] 


(I)  Ex  parte  Kinr^  7  Ves.  312.  See  («)  Anon.  Moiely,  37.     £x  parte 

ex  parte  Kerry,  I  Atk.  64.  Dewdney,  and  ex  parte  Seaman,   15 

(m)  Ex  parte  Bynes,  1  Yes.  &  Bea.  Ves.  498.    This  point  may  now,  per- 

31 0.  haps  be  considered  as  settled;   bot 

(fi)  Ibid.  312.  see  Mr.  Christian^  remarks  in  fan 

(o)  Ex  parte  Bowes,  4  Ves.  177.  Bankrupt  Law,  Ist.  ?ol.  221,   &c* 

(p)  General  Order,  26th  Novem-  Lord  Eldon,  however,  on    rmdiag 

ber,  1798.  those  remarks,   continoed   of    tiie 

(q)  Cx  parte  Foster,  17  Ves.  415.  opinion  he  had  expressed.    Ex  parte 

M  Ex  parte  Edwards,  8  Ves.  318.  Koffey,  19  Ves.  468.    See  on  the  eiib- 

(t)  See  ex  parte  Hillyard,  2  Ves.  ject,  Horendon  r.  Lord  Annesley,  S 

407.  Ex  parte  Williams,  ibid.  p.  252.  Sch.  &  Lefr.  630,  631. 

(t)  Medlicot^  Case,  2  Str.  899.  (y)  46  Geo.  3  c.  136  s.  5. 

(ti)  Ex  parte  Lee,  1  P.  Wnw.  782.  [z)  Cohen  r.  Cnoniogtain,  8  T.  R. 
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Statate,  4 1  Geo.  3,  c*  64  (o),  he  was  enabled  to  obtain  a  Com- 
mission, and  the  Debtor  became  discharged  of  the  Execution* 

A  Petitioning  Creditor  cannot  proceed  at  Law,  but  is  deemed 
to  faaye  made  bis  electiMi  (&)• 

Thoogh  a  Verdict  for  damages  be  obtained  in  an  Action  for  a 
breach  of  Promise  of  Marriage,  yet  this  alone,  it  seems,  without 
a  Judgment,  before  the  date  of  the  Commission,  will  not  form  a 
si^cient  Petitioning  Creditor's  Debt  (c). 

Sugir  sold,  payable  for,  by  Uie  custom  of  trade,  two  Months 
after  the  Sale,  does  not  create  a  Debt  to  support  a  Commission 
until  the  time  of  credit  has  elapsed  {d). 

An  Attorney  though  he  cannot  bring  an  Action  without  deliv- 
ering hie  Bill  (see  3  Geo.  3,  c.  23,  s.  22),  may  take  out  a  Com- 
mission  of  Bantcniptcy ;  bat  the  BiU  must  be  afterwards  exam- 
ined (e). 

The  Petitioning  Creditor  must  not  be  an  Infant^  for  in  such 
case  he  cannot  eUtet  into  the  Bond ;  nor  will  anotfa^r  Person  be 
permitted  to  enter  into  the  Bond  for  him,  and  a  Commission  ob- 
tained by  him  will  be  superseded  (/)• 

*The  Petitioning  Creditor  must  prove  his  Debt,  dot  [*625 
merely  on  the  opening  of  the  Commission,  but  also  a  second 
time,  at  some  Meeting  for  the  proof  of  Debts,  to  entitle  himself 
to  the  rights  of  a  Creditor  under  the  Commission  {g). 

The  Statute  5th  Geo.  2,  c.  30,  provides  against  Petitioning 
Creditors  compromising  Commissions  of  Bankruptcy  ;  and  it 
has  been  determined  that  the  Creditor  forfeits  the  whole  of  his 
Debt,  whether  the  Composition  made  by  him  extends  to  the 
Tohoh  or  amiW  only  ;  and  the  forfeiture  is  not  confined  to  the 
case  of  a  Cfommission  issued  upon  that  particular  act  of  Bank- 
ruptcy, but  takes  place  equally  upon  any  Commission  that 
might  be  issued  (A). 

A  Creditor  who  assents  to,  and  acts  under,  an  absolute  Bill  of 
Sale  for  the  benefit  of  Creditors,  but  does  not  sign  the  Deed, 
cannot  afterwards  sue  out  a  Commission  against  the  Debtor,  on 
the  ground  that  the  absolute  Bill  of  Sale  was-  an  act  of  Bank- 
ruptcy (»}• 

With  these  few  observations  we  shall  close  our  remarks  upon 
the  Petitioning  Creditor's  Debt ;  and  proceed  to  observe  upon 
an  act  of  Bankruptcy. 

423 ;  bat  see  the  forcible  observa-  (d)  £x  parte  Roberts  and  Wells,  1 

tioas  of  Mr.  Christian  in  his  Bank-  Madd.  Rep.  7%.  S.  C.  Rose,  378. 

rapt  Law,  i  vol.  218.  (e)  Ex  parte  Steele,  16  Ves.  166. 

(a)  It  is  mistakenly  considered  as  Ex  parte  Sutton,  II  Ves.  163. 

an  existinff  Statute   in   I     Cooke's  (/)  Ex  parte  Barrow,  3  Ves.  654. 

Bankrupt  Law,  p.  28.  edit.  6.  (Ji-)  See  2   Christian's   Bankmpt 

(&)  Cooke's  Bankrupt  Law,  I  vol.  Law,  423.     List's  Case,  2  Yes.  $l 

p.  26,  and  Cases  there  cited,    6th  Bea.  374. 

edii.  {h)  Ex  parte  Vernon,  1  Cox,  61. 

(e)  Ex  parte  Charles,  16  Ves.  256 ;  (t)  Ex  parte  Shaw,  1  Madd.  Bep. 

and  see  S.  C.  14  East,  197.  590. 
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^ct  of  Bankri^icy. 

What  is,  or  is  not,  an  act  of  Bankraptcy,  is  also  a  mere  mat* 
ter  of  Law,  (A;),  the  consideratioD  of  which,  in  detail,  is  not  with- 
626*]  in  the  Plan  of  this  Work.  In  *an  Action  of  Trespass 
against  the  Messenger  of  the  Commission,  the  act  of  Bankrupt- 
cy may  be  tried  (/)•  It  may  be  tried,  also,  before  the  Chancel- 
lor, or  the  Vice-Cbancellor,  on  a  Petition  to  supersede  tht  Com- 
mission (m) ;  but  if  the  Court  has  doubts,  it  directs  an  Issue  to 
be  tried  at  Law  (n)«  On  a  doubtful  point  of  Law  which  arose 
in  Bankruptcy,  Lord  Hardwicke  observed,  *^  it  is  not  proper  for 
me  to  decide  this  question  absolutely,  because  it  is  a  mere  tnaiter 
of  Law  (o)^' :  we  shall,  therefore,  make  only  a  few  observations 
on  this  head* 

If  Commissioners  find  a  Man  a  Bankrupt  who  is  notso,  an  Ac- 
tion, it  has  been  held,  will  lie  against  them  f  jv^. 

Nothing  is  an  act  of  Bankruptcy,  (though  the  consequences 
may  be  precisely  the  same),  except  what  is  described  in  the 
Statutes  (q)* 

If  an  act  of  Bankruptcy  be  committed,  and  afterwards,  on  the 
satne  day^  a  Commission  issues,  such  Commission  is  valid  (r)  ; 
and  a  Commission  may  be  supported  if  sealed  after  the  act  of 
Bankruptcy,  though  the  Docket  was  struck  before  {s)  \  but  if 
the  Petitioning  Creditor  did  not  believe  an  act  of  Bankraptcy 
was  committed  he  would  be  guilty  of  perjury  (<)• 

627*]  ^Though  a  Party  concerting  an  act  of  Bankruptcy  can- 
not maintain  a  Commission  upon  it  (ti),  yet  another  Creditor, 
who  was  not  privy  to  that  transaction,  may  ;  and  the  Bankrupt, 
or  any  other  Person  concerned  in  it,  cannot  make  the  objec- 
tion {x). 

And  though  an  act  of  Bankruptcy  be  concerted,  yet  if  the  Par* 
ty  can  support  the  Commission  by  another  act  oi  Bankruptcy, 
he  may  ^),  even  though  the  latter  act  of  Bankruptcy,  occurred 
subsequent  to  the  striking  of  the  Docket  (z)  ;  and  the  privity  of 
the  Bankrupt  is  no  objection  (a),  though  formerly  it  was. 

A  Commission  may  be  sustained  by  an  act  of  Bankruptcy 

ik)  1  Atk.  199.  [t)  Wydown's  Case,  14  Ves.  89. 

(/)  See  Parker  T.  Wells,  1  Bro.  C.  Ex  parte  Da  Frene,  1  Yes.  ft  Beau 

C.  178,  ia  note.  5i. 

(m)  £s  parte  Harrison,  1  Bro.  C.  (t)\  Yes.  k,  Bea.  56. 

C.  173.    Ex  parte  Osborne,  2  Yes.  (ti)  Ex  parte  Gardener,  11  Yea.  fr 

&  Bea.  177.  Bea.  48. 

in)  See  1  Atk.  102.  (x)  Ex  parte  Bourne,  16  Yes.  146. 

(o)  Ex  parte  Meymot,  1  Atk.  197.  (y)  Ibid.  148.  Ex  parte  Da  Frene, 

(|>)  WiUocke's  Case,  Sel.  Cas.  in  1  Yes.  &  Bea.  62. 

Ch.  46.  (z)  Ex  parte  Du  Frene,  1  Yes.  & 

(g)  Dtttton  V.  Morrison,   17  Yes.  Bea.  50. 

198.  (a)  Ex  parte  Edmonson,  7  Vea. 

(r)  Wydown's  Case,  14  Yes.  p.  87.  303. 
Ex  parte  Da  Frene.  1  Yes.  k  Bea. 
54. 
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committed  after  retiring  from  Trade,  the  Debts  contracted  in 
the  course  ^tbat  Trade  remaining  unpaid  (6). 

Provisional  Asiignmmt* 

Thb  Crown  is  not  bound  by  the  Statutes  in  Bankruptcy  (c) ; 
and  therefore  an  Exientj  in  respect  of  a  Debt  that  is  due  {d)f 
served  upon  the  Property  of  the  Bankrupt,  will  bind  from  the 
Teste  of  the  Writ,  unless  there  has  been  an  Assignment  by  the 
Commissioners  (e) ;  this,  among  other  things,  gave  rise  to  what 
are  termed  provisumat  Jlssignments  (/)• 

*lt  seems  a  hardship  upon  Creditors,  that  a  Debt  to  the  [*698 
Crown  nnay  sue  out  an  Extent  in  Aid  against  the  Bankrupt  be- 
fore the  Assignment  of  his  Estate  to  an  Assignee,  and  may  re* 
cover  the  whole  of  his  Debt  due  to  him  from  the  Bankrupt,  and 
that  the  Assignees  afterwards  can  have  no  remedy,  though  the 
Debtor  to  the  Crown  is  sufficiently  able  to  pay  his  Debt  with- 
out  the  Banlmipt^s  Property  {g). 

A  provisional  Bargain  and  Sale  is  as  necessary,  in  respect  to 
the  real  Estate  of  a  Bankrupt,  as  a  provisional  Assignment  is  in 
regard  to  personal  Property,  in  order  to  prevent  the  effect  of  an 
Extent  (A)* 

Wh<3re  a  Bankrupt  is  entitled  to  Copyhold  Property,  it  is  not 
usual  (in  pursuance  of  a  su^estion  by  Lord  Hardwicke  (t),) 
to  include  it  in  a  provisional  Assignment ;  but,  to  save  a  second 
Fine,  the  Commissioners  convey  to  a  Purchaser  in  the  first  in- 
stance (k) ;  nor  can  any  inconvenience  result  as  Copt/holds  are 
not  liable  to  t>e  taken  in  Execution,  or  upon  an  Extent  (/)• 

(b)  Ex  parte    Bamfbrd,  15  Ves.        U)  Drury  v.  Man,  1  Atk.  96. 

458 ;  and  see  ib.  p.  493.  Jk)  Cbannan  v.  Charman,  14  Ves. 

(c)  Ex  parte  Rossel,  1  Rose,  278.    583,  m  note  2. 

Ex  parte  Temple,  t  Ves.  &Bea.  394.  (/)  I  Atk.  96.    It  is  usual  not  to 

£x  parte  Dick,  2  Black.  1 142.  inclode  Copyholds  in  pror isiaoal  Ai- 

(cQ  A  Debt  not  due  will  not  g^round  signments,  ihey  not  Deinc  liable  to 

ail    extent.      Attorney-General   v.  an  Extent ;  nor  in  general  Assign- 

Bebb,  1  Rose,  19,  and  Case  cited  in  ments  to  the  Assignees,  a  Fine  to  the 

note.  Lord  being  thereby  saved,  the  Com- 

(e)  See  1  Cook's  Bankrupt  Laws,  niissionen  conreying  in  the  first  in« 

384,  last  edition  ;  and  see  ex  parte  stance,  to  a  parcbaser :  this  practice, 

Smith,  5  Ves.  297.  however  has  been  objected  to.    It  is 

(/)  In  Brassey  r.  Dawson,  1733.  right  not  to  include  Copyholds  in  a 

MS.  Mr.  Justice  Page  thought  these  provisional    Assignment,    and   this 

Provisional  Assignments  might    be  seems  what  was  exclusively  reoom* 

defeated  by  ante  dating  the  extent,  mended  in  Drury  v.  Man,  I  Atk.  915, 

Sedauce,  where   Lord   Hardwicke  uses    the 

(g)  See  Phillips  v.  Shaw,  8  Ves.  words  temporary  auignmetU ;  but  by 

244,  and  cit  in  2  Christianas  Bank,  the  13  Eliz.  c.  7.  s.  2,  it  seems  impe* 

Law,  181.  rative  on  the  Commissioners  to  assign 

(A)  See   2  Christian's   Bankrupt  to  the  Assignees  aU  the  Estate  and 

Law,  180,  where  the  learned  author  Effects  of  the  Bankrupt  See  Chris- 

otiserves,  a  provisional  baigain  and  tian*s  Bankrupt  Law,  I  vol.  256 ;  and 

•ale  has  never  yet  been  mentioned  in  therefore  an  Assignment  to  the  As- 

any  Treatise   upon  the    Bankrupt  signees,  without  including  Copyholds, 

Law.  seems  unwarranted. 
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*In  one  Cue  a  Debt  to  the  Crown  was  preferred  to  CmU- 
tors  under  a  Bankraptcjr,  the  Sheriff  being  in  Poiseaeioii  onder 
seyerai  Extents ;  the  teste  of  one  of  which,  for  part  of  the  Debt, 
was  on  the  day  the  provirional  AsMgnment  was  made,  and  the 
others  issued  ntheequently  (m). 

There  are  no  decided  Cases  showing  what  is  ttie  authority  of 
a  provisional  Assienee  over  the  Bankrupt's  Property ;  bnt  it 
seems,  that  whilst  he  continues  such  he  has  all  the  antfaority  of 
Assignees  (n). 

If  a  Messenger  under  a  Commissioa  of  Bankruptcy  is  pot  out 
of  Possession  of  the  Property,  it  is  a  Contempt  (o),  ud  toe  Par- 
ties will  be  ordered  to  give  Security  for  answering  ttie  Bank- 
rupt's Interest  (p)  ;  and  if  a  Bond  of  Indemnity  be  given  to  se- 
cure Persons  from  the  consequence  of  doing  an  act  amounting 
to  a  Contempt,  the  Person  giving  such  Bond  is  himself  guilty  of 
a  Contempt  (9). 

Where  the  Messenger  has  a  Warrant  to  enter^  House,  and 
seize  the  Effects  of  the  Bankrupt,  he  is  auttiorizA  to  seise  the 
Bankrupt's  Property,  but  not  that  of  any  other  Person ;  but 
though  he  should  do  so,  he  cannot,  brevi  manti,  be  turned  out ; 
and  contemptuous  language  used,  or  force  opposed  to  him,  is  a 
Contempt  of  the  Great  Seal.  The  Party  must  take  his  remedy 
at  Law  (r). 

-630*]  ^Effect  of  the  Cammusum  ^on  the  Property  of  the  Bank- 

rvpt. 


Thb  Question,  what  Property  passes  under  a  Commission  of 
Bankruptcy,  is,  in  general,  a  question  of  Law ;  we  shall  there- 
fore only  make  a  few  Observations  on  the  subject. 

By  the  Statute  of  the  1 3th  Eliz.  c.  7,  s.  2,  the  Conveyance  by 
the  Commissioners  of  the  Bankrupt's  Property  to  the  Assignees, 
passed  all  the  real  and  personal  Estate  of  the  Bankrupt,  from 
the  time  of  the  act  of  Bankruptcy,  but  by  the  Ist  Jac.  L  c«  15, 
s*  14,  it  was  provided;  that  no  Debtor  bona  fide  paying  Money 
to  the  Bankrupt,  without  Notice  that  he  is  a  Bankrupt,  or,  ac- 
cording to  the  interpretation  of  the  Act,  without  Notice  of  an 
act  of  Bankruptcy,  should  be  liable  to  repay  the  same.  And  by 
the  1st  Jac.  I.e.  19,b.  14,  the  operation  of  the  act  of  Bankrupt- 
cy was  further  limited,  and  it  was  provided,  that  if  an  act  of  Bank- 
ruptcy was  committed,  and  afterwards  a  Sale  by  the  Bankrupt, 
and  a  Commission  issued,  and/ve  years  had  elapsed  between 
the  Bankruptcy,  or,  as  it  was  understood,  between  the  act  of 
Bankruptcy  and  the  date  of  the  Commission,  the  intermediate 
Sale  should  be  effectual.     The  relation  the  Assignment  had,  not 

(m)Roffersv.  Mackensie^  4  Yes.  (o) Ex paKe Pafs,  17  Ves.60. 

7fit ;  and  see  Parker's  Rep.  126.  (p)  £x  parte  DixoD,  8  Vet.  t04. 

(n)  See  Sd  toI.  Ghristn.    Bank.  (9)Ib.exparteKinr,7  Ves.  316. 

^vw,  1 80.  (r)  Ex  parte  Page,  17  Vcs.  60. 
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only  over-reacbed  acts  done  in  paisj  but  also  acts  on  Record, 
and  legal  acts  done  by  him,  soch  as  Judgments ;  so  that  if  Exe- 
cution was  taken  out  after  the  act  committed,  *upon  a  [*631 
Judgoient  before,  such  Execution  was  set  aside  (5). 

This  operated  very  harshly  and  inequitably  ;  and  long  ago, 
Sir  Joseph  Child  complained  of  it  (t).  And  by  a  recent  Statute 
(«),  it  is  enacted,  that  all  Conveyances  by,  and  all  Transactions 
with,  any  Bankrupt,  bona  fide,  more  than  two  calendar  Months 
before  the  Date  of  his  Commission,  shall  be  valid,  notwithstand* 
ing  any  prior  act  of  Bankruptcy,  provided  the  Party  dealing 
with  the  Bankrupt  had  not  Notice  of  it  at  the  time,  or  that  he 
was  Insolvent,  or  had  stopped  Payment. 

If,  after  the  Assignment  of  the  real  Estate  by  the  Commis- 
sioners to  the  Assignees,  and  before  the  Bankrupt  has  obtained 
his  Certificate,  any  real  Estate  hath  devolved  upon  him,  there 
must  be  a  new  Bargain  and  Sale  (x) ;  but  no  new  Assignment 
is  necessary  of  personal  Property  acquired  within  such  peri- 
od (*)• 

The  Law  seems  to  be  that  (with  the  exceptions  before  alluded 

to)  the  Commission  has  relation  to  the  act  of  Bankruptcy ;  and 
all  the  Bankrupt's  Property,  real  and  personal,  present  or  future, 
vests  by  relation  from  that  time  (r),  msomuch,  that  if  a  Com- 
mission issue,  and  an  Execution  be  issued  against  the  Bank- 
rupt's Effects,  though  only  two  or  three  hours  subsequent  to 
*the  act  of  Bankruptcy,  a  fraction  of  a  day,  it  cannot  be  [*Si2 
supported  (a). 

Estates  in  Scotland  (&),  in  Ireland  (c),  or  in  the  Plantations, 
belonging  to  the  Bankrupt,  pass  under  his  Commission  (e).  So 
totally  does  the  Bankruptcy  divest  the  Bankrupt  of  alt  his  In- 

M  See  Bilkm  v.  Hyde,  i  Yes.  328,  Bankropt  to  convey  bis  Real  Estate 

S.  C.  1  Atk.  127.  there  to  his  Eoglish  AssigneeSvio  or- 

(t)  Child  00  Trade,  p.  71.  der  that  it  may  be  converted  into 

iu)  46  Geo.  a  c  135.  money,  for   the  beaefit  of  aU  the 

(jM  Ex  parte  Poodibot»  1  Atk.  253.  Creditors.     It  baa  very  freqneDtly 

Moth  V.  Frome,  Ambl.  394.    Carle-  happened,    when    a   man    becomes 

ton  r.  LeiffhtOD,  3  Meriv.  667.  Bankrupt,  and  is  known  to  possess  a 

(y)  Kitchin  v.  Bartsh,  7  East,  59.  Real  Estate    in   Scotland,  that  his 

M  Bartcer  V.  Goodair,  1 1  Vee.  83.  Creditors  say  to  him,  '  We  will  not 

(a)  See  Spencer's  Case,  mentioned  talk  to  yon  on  this  subject  of  legal 

in  note  to  Franklin  ▼.  Lord  Brown-  obligation  ;  the  moral  obliiration  on 

low,  14  Ves.  554,  in  note,  and  see  ex  you  is  clear,  and  we  have  the  dispo- 

rarte  D'Obree,  &c.  8  Yes.  83,  and  sing  of  your  Estate  ;  if  yon  will  not 

barker  v.  Goodair,  11  Ves.  84.  convey  your  Real  Estate  vou  shall 

(6)  Ex  parte  Cridland,  3  Ves.  &  remain  uncertificated.'     Under  the 

Bea.  100.  In  Skelknff  r.  Davis,  2  effect  of  that  control,  the  Real  Estate 

Hose,  p.  312,  Lord  uldon  says,  **I  is  very  frequently  brought  into  the 

have  heard  it  repMtedly  stated  in  the  common  fund.    But  I  know  no  pro* 

Court  in  which  1  have  the  honour  to .  cess  in  the  Law  of  Enelaiid  that  can 

administer  the  Bankrupt  Laws,  that  compulsorily  effect  it '^ 

was  usual  for  Creditors  not  to  pro-  (c)  Neave    v.    Nottingham,    H* 

ceed  against  a  Real  Estate  in  Scot-  Black.  132. 

land,  aocordiag  to  the  forms  of  the  (e)  Beafield  v.  Solomana,  9  Ve^. 

law  of  that  oountry,   but  for  the  77. 

VolIL  49 
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iere$t,  thftt  if  he  files  %  Bill  in  reipect  of  Propcrtj,  a  Dmimanr 
will  lie  (d) ;  unleaa  where  he  chaf]ge«  coUusira  by  and  between 
the  AsBigaees  and  the  Debtors,  and  airers  that  tbefe  will  be  a 
Surplus,  and  charges  a  direct  application  to  the  Astigaees  to  sue 
(/) ;  or  unless  it  be  a  Bill  of  Discoverj  by  the  Bankrupt  against 
a  Creditor  suing  him  at  Law  (g). 

It  is  important,  however,  to  observe,  that  the  Assignees  take, 
033*J  subject  to  all  the  EqtUiits  (&),  and  ^equitable  Liens  (t), 
under  which  .the  Bankrupt  held  his  property. 

Debts  in  America  pass  by  the  Assignment  under  the  Commia> 
sion ;  but  it  seems  the  American  Government  will  net  take  No- 
tice of  the  Rights  of  the  Assignees  under  the  Banhrapt  Laws  in 
this  Country  ;  nor  has  the  Chancellor  any  authority  to  compel 
a  Bankrupt  to  execute  to  them  an  Assignment  of  Debts  dne  to 
him  in  Anuticm  (£)• 

It  is  olten  laid  down  in  the  Books  as  a  general  Role,  that  As- 
signees stand  in  the  place  of  the  Bankrupt ;  but  this  Role  does 
not  hold  good  in  every  case  (/),  for  Assignees  have  all  the  Equity 
the  Creditors  have,  and  may  impeach  transactions,  which  the 
Bankrupt  could  not  (m)  \  for  instance  where  there  is  a  volunianf 
CoMveyonce  by  a  Bankrupt,  the  Court,  it  hath  been  said,  may 
carry  it  into  execution  against  the  Bankrupt  himself  (n),  but  not 
against  his  Assignees  (o)«  / 

Upon  the  construction  of  the  2)st  Jac.  K  c.  19,  s*  10  and  1 1, 
it  has  been  held,  that  wherever,  by  the  consent  and  permisaion 
of  the  true  Owner  of  Goods,  a  Trader  in  Possession  has  the  ap- 
parent Ownership,  and  incidental  to  that,  the  order  and  dispo- 
sition  of  them,  and  no  other  circumstance  appears  to  control  such 
apparent  Ownership,  and  show  that  the  Tiuder  was  net  the  real 
Owner,  the  true  Owner  permitting  the  Trader  to  exhibit  this 
634*]  appearance,  does  it  at  bis  *peril  (p) ;  and  though  Gooda 
beipngine  to  the  Bankrupt  have  been  mortgaged,  yet  if  the  Bank- 
rupt has  been  permitted  to  c^niinue  in  the  Posse^swn^  Order  ai^ 
Dispoiiiim  of  them,  they  will,  in  virtue  of  the  Act  (q),  be  con- 
sidered as  his^  and  pass  to  the  Assignees  (r)  ;  but  this  doctrine 
applies  only  where  there  is  the  consent  of  the  Owner  to  leave 
the  Goods  in  the  power  of  the  Bankrupt  (Possession  onlf  not 

(<QBeDfieldr.  Sot(irooD8,9ye8.80.  (m)ADder8Gin  ▼.  Maltby,  t  Ves. 

86.  juD  255,  S.  C.  4  Brq.  C.  Cf.  244- 

if)  Ibid.  77.  (n)  Sed  vid.  ante,  I  toh  p.  413, fo. 

dl  Liowodes  7.  Tayter,  I  Afadd.  lo)  Tyrrel  r.  Hope,  t  Atk.  6ftr. 

Sep.  433,  aftcirvrards  confirmed  en  {p)Se%  Horn  ¥.  Baker,  9  Baat, 

Appeal.  251,  aod  the  previQas  aaaes  referred 

(A)  Mitford  vr.  Mitfbrd,  9  Yes.  87.  lo  io  tbat  case. 

Ex   parte  Herbert,    13    Ves.   189.  (g)  Rvall  v.  Rowles.  I  Ves.  349-  9. 

Grant  r.  Mfllea,  %  Ves.  ft  Bea.  309.  C  I  Atl.  164,  and  1  Sen.  Wilson's 

(t)  Brown  y,  Heatbcote,  1  Atk.  Rep.  280.    See  wbat  is  said  as  to  Mr. 

l^'  J.  Buroett^  judgmeot  in  tbis  case,  r 

.  (fc>  Kz  parte  Blakes^  I  Cox,  398.  rol.  p»  256,  note  c. 

(0  Tjrrwfl  r.  Hojpty  2  Atk.  562.  (r)  Boaroe  v.  podsoo,  I  Atk.'  1B6. 
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being  safficient)  or  lichee  in  him,  by  letting  them  remain  there 
so  M  to  g&in  bim  t  fthe  Credit  (t).  ir,  for  insttnce,  there  be  a 
Mortage,  era  Sale  of  Goods,  and  the  Vendor  does  not  deliver 
them  at  the  time  appointed,  bnt  on  Trover  against  him  keeps 
the  Vendee  at  arm's  length,  and  in  the  mean  time  becomes 
Bankrupt,  this  would  not  w  considered  as  leaving  the  Goods  by 
the  Vendee  in  the  Possession  of  the  Bankrupt  within  the  Act  (<)• 
"—The  words  in  the  Act  (ti),  ^^  in  his  Order  and  Disposition 
with  the  consent  of  the  true  Owner,''  means,  where  the  Pos- 
session, Order  and  Disposition,  is  in  a  Person  who  is  not  the 
Owner,  ,to  whom  they  do  not  properly  belong,  and  .who  ought 
not  to  have  them,  but  whom  die  owner  permits,  unconscien* 
tiottsly,  as  the  Act  supposes,  to  have  such  Order  and  Disposi- 
tion. The  object  was,  to  prevent  deceit  by  a  Trader,  from  the 
visible  Possession  of  a  Property  to  which  he  was  not  entitled. 
But  in  the  ^construction  ot  the  Act,  the  nature  oC  the  [*635 
Possession  has  always  been  considered ;  and  the  words  have 
been  constnMtoto  mean  Possession  of  the  Goods  of  another, 
with  the  eofJ^fht  the  true  owner  (x).  The  Eiceptions  to  the 
Rule  are  in  the  Cases  of  Factors,  Bankers,  Lodgers^and  others, 
who  are  known  to  have  the  Goods  of  other  Persons  in  their  Pos- 
session (y). 

Debts  and  ChatttU  of  the  Bankrupt,  if  they  remain  in  the 
Possession,  Ordc[^,and  Disposition  of  the  Bankrupt,  at  the  time 
of  the  Bankruptcy,  will  pass  by  the  Assignment  to  the  Assign- 
ees. In  order  to  divest  the  Bankrupt  of  Debts,  he  must  have 
done  every  thing  that  is  equivalent  to  a  delivery  of  Chattels 
personal ;  that  is  of  moveable  Goods.  That  which  is  equiva- 
lent to  delivery  of  moveables  is  in  the  Case  of  Debt,  an  Assign' 
menl  and  Delivery  of  the  Security^  if  any,  and  jiotice  to  the 
Debtor  of  the  Assignment  (z). 

The  Assignment  of  a  Mortgage  Debt  is  good,  without  Notice 
to  the  Mortgagor  (a). 

An  Assignment  of  a  Ship  at  Sea,  for  a  valuable  Consideration 
is  good  against  the  Assignees  of  a  Bankrupt,  though  no  Posses* 
sion  is  taken  thereof  fi). 

Lands  held  by  the  Bankrupt  in  Fee,  in  Fee-Tail,  for  Life,  or 
for  Years,  Rents,  Annuities,  Reversions,  and  Remainders,  and 
any  future  or  contingent  Interest  in  Land ;  and  Lands,  or  any 
other  Interest  to  which  he  is  entitled,  jure  marito^  pass  under 
the  Assignment,  subject    to   the  Equities    affecting  it;   and 

(*y  West  and  Skip,  1  Ve».  243,  and       (y)  Horn  r.  Baker,  9  Bast,  US. 
M6  Flyn  r.  Matthews,  1  Atk.  185.  («)  Jones  v.  Gibbons,  9  Ves.  410. 

[t)  See  West  and  SJcip,  1  Vet.  344,       (a)  Jones  ▼.  Gibbons,  9  Ves.  41!. 

wbere  this  and  other  cases  of  the  See  ante,  I  rol.  M7. 
kind  are  put  by  Lord  Haidwieke.  (6)  Benrae  r.  Dedson,  1  AUe.  W. 


\r. 


11  and  It  Oeo,  3.  c  8  s.  9.  Browa  r.  Reatbcote,  ib.  p.  tqp. 

Sob.  k  I^r.  337. 
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636*1  *Land8  which  the  Bankrapt  has  poichased  jmotiy  wilfi 
bis  Wife,  Children,  or  Child,  for  fats  own  use,  or  for  soch  use  or 
interest  as  he  might  part  with* 

Where,  therefore,  a  Trader,  who  afterwards  became  a  Bank- 
rupt, purchased  in  the  joint  names  of  Hinuelfand  his  Wife,  it 
was  held  void  as  against  the  Creditors  (c). 

And  where  a  Trader  advanced  half  the  Money  for  the  re* 
newal  of  a  Lease  to  another,  and  the  Lessee  gave  a  Note  Co  re- 
pay the  Money,  unless  he  should  by  Will,  giye  the  Estate  to  one 
of  his  Children,  and  she  bequeathed  the  Estate  to  his  Daugh- 
ter, and  the  Father  became  a  Bankrupt,  a  Moiety  of  the  Estate 
was  held  to  be  vested  in  the  Assignee,  under  the  Ist  Jac*  I.  c.  1 5, 
s.  5  (d). 

So,  where  a  Tenant  for  Life,  with  Remainder  to  his  Children, 
redeemed  the  Land-Tax  on  the  estate  with  his  own  Money,  in- 
troducing into  the  Contract  for  the  Redemption,  his  own  Name, 
and  that  of  another,  as  Trustees  for  his  Children,  and  after- 
wards becomes  Bankrupt,  the  benefit  of  the  P^flpse  was  held 
to  belong  to  his  Assignees ;  and  on  a  Bill  filedl^pthem  against 
a  Purchaser  of  his  Life  Interest,  and  of  the  Land^Tax  so  re- 
deemed, a  specific  Performance  was  decreed,  as  being  withiD 
the  Statute  1  Jac.  I.  c.  15,  s.  5  (e). 

The  Creditors  are  entitled  to  the  Husband's  Interest  in  his 
Wife's  Ckoses  in  Action  {/)• 

If  there  be  a  debt  due  to  the  Wife  Dirm  sola,  or  which  be- 
637*]  comes  due  to  her  during  the  Coverture,  and  *wfaich 
would  survive  to  her  in  case  her  Husband  died  before  he  had 
reduced  it  into  Possession,  and  be  becomes  Bankrupt,  and  dies 
after  an  Assignment  under  the  Bankrupt  Laws,  but  before  the 
Assignees  have  gained  Possession  of  the  Property,  the  Right  of 
Survivorship,  it  seems,  remains  in  the  Wife  {g). 

Lands  held  by  the  Bankrupt  in  Joint-tenancy  pass.  Copy- 
holds also  pass  (A),  as  likewise  do  contingent  Interests  or  Possi- 
bilities (t),  if  they  are  such. as  can  be  assigned  or  released,  and 
disclosed  upon  the  last  Examination  (k) :  an  Estate,  therefore, 
acquired^  by  descent,  after  a  Certificate  obtained,  is  not  assigna- 
ble by  the  Commissioners  (/)• 

The  deed  of  Assignment  by  the  Commissioners,  has,  when  en- 
rolled (m),  all  the  operation  over  an  Estate-Tail  in  a  Bankrupt, 
as  &  Recovery  suflered  by  the  Bankrupt  before  his  Bankruptcy, 

(e)  Glaister  ▼.  Hetrer,  8  Yes.  195.       (h)  See  what  is  said  ante,  p.  688. 
9  Yes.  12.  11  Yes.  377.  (t)  His:den  v.    WiUianiBon,  3  P. 

(d)  Fryer  v.  Flood,  1  Bra.  C.  C.  Wms.  131,  and  see  Worrall  v.  Mar- 
160.  ler,  in  note  to  I  P.  Wms.  469.  Stadjr 

(e)  Emly  and  others,  ▼.  Gny,  3  v.  Tiogcombe,  5  Yes.  696. 
Merir.  708.  (*)  Moth  v.  Frome,  Ambl.  394. 

(f)  Fitzer  v.  Fiteer,  2  Atk.  514.         (/)  lb.  Sedgu.  whether  an  hope  of 

(g)  Mitford  y.  Bfitfiard,  9  Yes.  87.  succession  is  not  assignsble.     See 
See  some  obsenrations  of  Mr.  Chris-  ante  1  vol.  p.  649. 

tian,  in  his  Bankrupt  Laws,  I  vol.  p.        (m)  See  21  Jac.  1.  c,  19.  s.  I2i 
265,  et  aeq.  upon  this  case^ 


If, 
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would  have  had,  and  in  some  casos  a  more  extended  opera- 
tion ;  for  where  a  Tenant  in  Tail  mortgaced  for  years,  and 
afterwards  became  a  Bankrupt,  and  then  died  without  suf- 
fering a  Recovery,  it  was  held  that  the  Assienees  of  the  Bank- 
rupt should  have  die  Estate,  clear  of  the  Mortage  (n) ;  for  it 
conveys  a  Fee,  clear  of  Mortgages  and  Encumbrances  from  the 
time  of  his  death ;  *but  if  the  Bankrupt  on  a  Mort-  [*6S8 
gage  covenants  for  further  assurance,  he  wodld  in  ESquity  be 
compelled  to  suffer  a  Recovery,  and  die  Assignees  are  bound 
by  such  covenant,  and  must  in  such  case  redeem  the  Mort- 

~^bere  the  Patron  of  a  Living  becomes  a  Bankrupt,  the  Ad- 
▼owson  mav  be  sold ;  but  if  the  Church  be  void  at  the  time  of 
the  Sale,  the  Bankrupt  must  present,  the  void  Turn  not  being 
saleable  {p)m 

l(  a  Bankrupt  he  seised  for  Life,  with  a  general  power  of  Ap* 
pominmUf  with  Remainder,  in  default  of  Appointment,  to  the 
tietis  of  his  Body,  it  has  not  been  determined  what  is  the  effect 
of  Bankrupley  upon  the  power  (q) ;  nor  what  would  be  the  case 
between  the  Creditors  under  the  Bankruptcy,  and  any  Appoin- 
tee under  the  power,  if  the  Bankrupt  attempted  to  execute  it ; 
nor  whether,  being  a  power  of  a  general  nature,  having  no  spe- 
cific obiects,  it  is  a  power  under  which  the  Bankrupt  has  an  in- 
terest that  would  pass  by  the  Bankrupt  Laws  to  his  Assignees  9 
but  it  has  been  held,  that  the  Bankrupt  cannot  be  compelled  in 
Equity  to  execute  ,a  power  for  the  benefit  of  his  Creditors  (r). 

The  Assignees  are  entitled  to  the  benefit  of  an  Equity  of  Re-^ 
Hon,  but  not,  it  seems,  of  a  Covenant  for  the  Renewal  of  a 

^Though  in  a  Lease  there  be  a  Covenant  not  to  assign  [*639 
without  Licence,  yet  Bankruptcy  supersedes  such  a  Covenant, 
and  the  Property  passes  under  the  Commission,  and  may  be  as- 
signed without  License  (<)• 

A  voluntary  Settlement  after  Marriage  is  by  the  Statute  (ti) 
void,  as  against  Creditors  under  a  Commission. 

AU  Property  acquired  by  the  Bankrupt  before  he  obtains  his 
Certificate^  belongs  to  his  Creditors.  Even  where  a  Legacy 
was  left  to  a  Bankrupt,  and  the  Testator  died  pending  an  un- 

(n)  Beok  f.  Welch,  I  Seij.  Wik.  388  ;    but   see  Lord  Townsend  v. 

276  ;  bat  see  the  forcible  observa-  Wyndham,  2  Ves  46^. 

tioQi  of  Mr.  Powell  on  this  decision,  hr)  Thorpe    t.  Goodall,  17  Ves. 

Taw.  Morg.  S53.  388,  460.  S.  P.  I  Rose,  40. 

(o)  P?e  ▼.  Danban,  3  Bro.  C.  C.  («)  Vandenanker  v.  Desborouffh, 

£96.    Edwards  ▼.  Applebee,  tBro.  2  Vera.  96  ;  Drake  v.  Mayor  of  Ex- 

C.  C.  652.     Mitford,  r.  Mitfbrd,  9  eter,  1  Ch.  Cas.  71  ;   but  in  S.  C.  2 

Vm»  100.  Freem.  it  is  said  the  Lessor  was  de- 

ip)  Cooke's  Bankrupt  Law,  1  Vol.  creed  to  renew. 

p.  904,  edit  6  Christian's  Bankrupt  it)  Weatherall  ▼.  Geering,  12  Vea. 

Law,  1  Vol  p.  262.  512. 

{g)  Thorpe  r.  Goodsllj  17  Ves.  (u)  Jac.  1.  c.  15.  s.  5.  Walker  y. 

Burroughs,  1  Atk.  93. 
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fiHinded  PetitioD  to  stay  his  Certificate,  it  was  held  to  belong  to 
bit  Afsigoees,  uoless  it  could  be  shown  that  the  Petition  was  re- 
sorted to  for  the  purpose  of  disappointing  the  Bankmpt^s  claims 
to  the  L^acjr  (x).  If  a  Bankrupt  before  bis  Certificate  ag^a 
enters  into  trade,  a  second  Commission,  whether  joint  or  sever- 
al, cannot  be  issued  against  him,  for  he  cannot,  unless  there  are 
▼ery  special  circumstances,  have  any  Property  whatever  (jf) ; 
but  where  an  uticcrtificated  Bankrupt  trades  with  the  knamU^t 
ofhii  Creditors,  the  Creditors  under  the  Commission  will,  it 
seems,  lose  their  priority  (z). 

As  an  uncertificated  Bankrupt  can  acquire  Property  only  for 
the  Creditors,  so  if  be  enters  into  trade  in  Partnership,  the  Cre- 
ditors of  that  Partneisbip  have  no  Equity  against  the  Assignees 
for  an  application  of  the  Property  used  and  acquired  in  that  Part- 
640*]  nership,  *to  the  payment  of  their  Debts  (a)  ;  unless  the 
Assignees  have  by  tbeir  conduct  excluded  themselves  from  claim- 
ing sttch  property  (6). 

If  an  Estate  comes  to  a  Bankrupt  before  he  has  obtained  his 
Certificate,  a  Conveyance  of  it,  it  seems,  may  be  made  by  the 
Commissioners  to  the  Assignees  in  the  usual  manner,  though  the 
Bankrupt  has  obtained  his  Certificate  before  such  Conveyance 
is  made  ;  though  there  is  nq  decision  on  the  subject  (c) ;  bat  if 
after  the  Certificate  is  allowed,  there  is  an  accession  of  Proper- 
ty, the  Bankrupt  takes  it  (J). 

The  Bankruptcy  of  one  Partner  dissolves  the  Partnership. 
The  Assignees  are  entitled  not  only  to  an  account  and  distribur 
tion  of  the  Stock,  &c,  but  also  to  a  participation  of  subsequent 
Profits,  made  by  the  other  Partners  carrying  on  the  trade  with 
the  capital  existing  at  the  time  of  the  Bankruptcy  (e) :  whether 
they  are  entitled  to  Profits  produced  by  a  joint  application  of 
such  Capital,  and  other  Funds,  has  not  yet  been  decided  (/)• 

Officesy  which  do  not  concern  the  administration  of  Justice 
(;),  have  been  held  hable  to  the  Bankrupt's  Debts ;  the  office, 
for  instance,  of  taking  care  of  the  Palace,-  and  the  House  of 
Lords,  granted  to  one,  his  Executors  and  Administrators,  for 
641*1  £irty-one  *years  (a).  So,  the  Office  of  C/ncier  ^rsAo/ 
may  be  sold  (6),  but  not  the  place  of  a  Jew  Broker  (c)*  Lord 
Hardmicke  thought  that  if  an  Officer  in  the  Army  became  Bank- 
rupt, he  had  power  to  appropriate  his  pay,  for  the  benefit  of  his 
Creditors  (d) ;  but  this  Doctrine  has  been  overruled  (<)• 

(xj  Ex  parte  Anaeli,  19  Ves.  SOB.  (c)  See  I    Christian's    Bankrupt 

M  Ex  parte  Martin,  15  Yes.  114.  Law,  p.  168. 

(z)  Troughtoo  v.  Gitley,  Ambl.  (J)  Jacobson  t.  Williams,    I    P. 

630;  and  aee  ex  parte  Storks,  3  Ves.  Wms.  386 ;  and  see  Meth  v.  Fronie, 

U  Bea.  105.  Ambl.  394,  ante  p.  367. 

(a)  Everett  r.  Backhouse,  10  Ves.  fe)  Crawshey  v.  Collins,  15  Ves. 

94  ;   and  see  ex  parte  Martin,   15  218  ;  see  also  'Featberstonehati^h  r. 

Ves.   114.  Fcnwick,  l7Ves.  309. 

(6)  As  in  Troaghton  v.  Gitley, 
Ambt  630. 
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'  Property  possessed  by  a  Bankrupt  in  autre  droit  (/),  as  Fac- 
tor, Executor,  or  Trustee,  for  instance,  does  not  pass  under  the 
GommissioB.  As  goods  consigned  to  a  Factor  remaining  in 
specie,  and  bund  in  his  bands  at  the  time  of  the  Bankruptcy, 
do  not  pass  under  the  Commission,  so  where  goods  consigned 
are  sold,  and  the  Factor  takes  J^otes  instead  of  Money,  they  do 
not  pass  (g). 

Where  an  Executor  becomes  a  Bankrupt  the  Commission, 
crs  cannot  seize  the  specific  effects  of  his  Testator,  not  even 
in  Money,  which  cannot  be  specifically  distinguished  and  as- 
ceitained  to  belong  to  such  Testator,  and  not  to  the  Bank- 
rupt (A) ;  and  where  Assignees  possess  themselves  of  efiecta 
which  belong  to  the  Biankrupt  as  Executors  only,  the  Court, 
on  a  Bill  filed  (t),  will  to  secure  such  Effects,  appoint  a  Re- 
ceiver, to  whom  the  Assignees  shall  account  for  *so  much  [*642 
ns  they  have  got  in  of  the  Testator's  Estate  (k).  Where  a 
Bankrupt  is  an  Executor  and  residuary  Legatee,  and  has  paid  the 
Debts  and  particular  Legacies  out  of  part  of  the  Assets,  if  be 
refuses  to  colfect  in  the  rest,  notwithstanding  the  Assignees 
have  not  the  legal  interest  vested  in  them,  the  Court  would 
assist  them  to  get  in  the  remainder  in  the  name  of  the  Execu- 
tor (/)• 

By  the  36  Geo^  3.  c.  90,  where  a  Trustee  of  Stock  becomes 
a  Bankrupt,  the  Courts  of  Chancery  or  Exchequer,  inany  Cause 
depending  therein,  may  order  the  same  to  be  transferred^  to- 
other with  the  Dividends,  into  the  name  of  the  Acconntant 
General  of  the  Court  of  Chancery,  or  the  Deputy  Remembmo* 
cer  of  the  Exchequer,  in  Trust,  in  such  cause,  or  otherwise  to 
and  into  .the  name  or  names  of  the  person  or  persons  equitably 
or  beneficially  entitled  to  the  same. 

Where  a  person  about  to  commit  an  act  of  Bankruptcy  vc^f- 
vniarify,  and  wiihxmt  any  pressure,  delivers  over  Fffects  to  a 
pertiGular  Creditor,  this  is  a  void  transaction,  it  is  otherwise 
where  the  Debtor  is  pressed  by  the  Creditor  for  bis  demand,  and 
the  Debtor  rives  htm  a  security,  a  Mortgage  for  instance ;  it 
cannot  be  deSsated  (m). 

(/)  \o  Ves.  <I8.  {/)  CafSny  v.  Darby,  6  Vas.  496. 

Ig)  As  to  whiob,  seo  5  and  6  Edw.  Copemaa  v.  Gallant,  I  P*  Wmi.  314. 

6  c.  16,  and  49  Geo.  3.  c.  126.  ex  parte  Manb,   I  Atk.  159 ;    and 

(a)  ScheHio^er  t.,   Blackwby,  1  see  1  Cook's  Bankrupt  Law,  991, 

Vms.  347.  6tk  edit  and  the  eases  tbero  cited. 

{i)  Ex  parte  BaUer,  1  Atk.  210,       (r)  Ex  parte  Damas.  1  Atk.  934. 

215/S.  C.  Ambl.  73  S.  C.  2  Yes.  685. 

(c)  Ambl.  89,  ex  parte  Lyons.  ih)  Howard  ▼.  Jennet,  3  Bon*. 

(«r)£x  parte  BoOer,  1  Atk-  fti4.  1369. 

C«)  Flarty  y.  Odlnm,  3  Dam.  &        (t)  Ex  parte  Tupper,  1  Rose,  179. 
East,  681.    Lidderdale  v.  Dake  of       (l;)Exparte  EAm  and  others,  1 

Montrose,  4  Darn,  k  East,  348,  aai  Atk.  101. 
se«  Slone  v.  Lidderdale,  2  Anst.  p.       U)  Ex  parte  Batler,  1  Atk.  219. 
539.  (m)  Ex  parte  Scndamore,  3  Vas. 

88. 
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Certificates  of  the  East  India  Company,  on  payment  into 
their  Treasury  in  India,  and  a  Navy  Bill  remitted,  indorsed  by 
the  Testator  to  his  Agent  in  Ei^land,  being  at  the  time  a  Cred- 
643*]  itor,  were,  after  *the  Bankruptcy  of  the  Agent,  and  deaths 
of  the  Testator  and  Bankrupt,  held  not  to  pass  to  the  Aasign* 
ees,  no  Evidence  of  appropnation  being  produced. 

So,  it  seems  if  Bills  oe  remitted  to  a  bankrupt  for  a  special 
purpose^  VLS  to  pay  Acceptances,  such  Bills  do  not  beloi^  to  his 
Assignees  (n). 

A  Compensation  under  the  London  Docks  Act  to  the  Proprie- 
tors of  ancient  privileged  Quays,  was  held  to  pass  under  a  Coai- 
mission  of  Bankruptcy  (o). 

If  the  Bankrupt  before  his  Bankruptcy  deliver  a  promissory 
Note  to  a  Creditor,  payable  to  the  Bankrupt  or  order,  but  with- 
out indorsement,  he  may  after  his  Bankruptcy  indorse  the  Bill, 
and  if  he  refuses,  on  a  Petition  againstthe  bankrupt  and  tfie  As- 
8ignee8,{>raying  for  an  Order  for  the  Indorsement,  an  Order  for 
that  purpose  will  be  made,  and  with  Costs  (p). 

By  the  49  Geo.  3,  c.  121.  s.  19,  it  is  provided  that  where  the 
Assignees  accept  a  Lease  made  to  the  Bankrupt,  he  rtiall  not 
be  liable  for  Rent  accrued  due  after  such  acceptance,  or  for  any 
breach  of  Covenants ;  and  if  the  Assignees,  on  application  to 
them,  decline  to  determine  whether  they  wiH  or  not  accept  the 
Lease,  the  Lessor,  his  Heirs,  Executors,  Administrators  or  As^ 
signs,  may  apply  to  the  Person  or  Persons  holding  the  Great 
Seal,  praying  that  the  Assignees  may  either  aceept  the  Lease, 
or  deliver  up  the  same,  or  an  Agreement  for  a  Lease,  and  the 
Possession  of  the  Premises  demised  or  intended  to  be  demtsed^ 
644*]  who  shall  thereupon  make  such  Order  as  in  all  (he  *cir- 
cumstances  of  the  case  shall  seem  meet  and  just,  and  which  shall 
be  binding  on  all  Parties*  It  is  apparent  that  if  tiie  Assignees 
accept  the  Lease,  or  decline  it,  Ae  Cfourt  has  no  jurisdiction  un- 
der this  Section  of  the  Act ;  and  that  it  is  only  where  Assignees 
ToUl  not  decide  on  the  subject  that  a  jurisdiction  is  given. 

The  Act  does  not  provide  for  die  case  where  there  has  been 
a  Deposit  of  a  Lease  by  way  of  equitable  Mortga^,  and 
which  cannot,  therefore,  be  delivered  up  by  the  Assignees ; 
but  where  that  was  the  case,  and  the  Assignees  had  determined 
whether  they  would  or  not  accept  the  Lease,  the  Assignees 
were  directed  to  deliver  up  the  Possession  of  the  House  or 
Lease  to  the  Petitioner,  and  execute  an  Assi^ment  or  Snr- 
render  to  the  Petitioner,  of  the  Bankrupt's  mterest  in  the 
Lease  (/)• 

Before  we  conclude  this  Head  it  is  proper  to  observe,  that 

(fi)Ha88aU  V.  Smithen,  12  Ves.       (p) Ex  parte  Gnsmugf  13  Ves. 

(o)  Chandler  v.  Gardiner,  quot.  17       (Q  £z  parte  Clones,  1  Msdd.  R^. 
Ves.  338, 343.  78. 
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it  baa  boen  ruled  over  and  over  again,  that  the  Bankrupt  cannot 
be  called  upon  to  join  in  a  Conveyance  to  a  Purchaser  of  his 
Estate  under  the  Commisaion  (m)« 

Proof  0/ Debts* 

If  a  Person  claims  (the  word  used  in  the  Statute,  but  which, 
probably^  means  proves)  a  Debt  not  due,  he  forfeits  double  the 
amount,  and  is  liable  to  a  Prosecution  for  Perjury  (n)« 

Debts  may  be  proved  at  any  of  the  public  Meetings  *&p^  [645 
pointed  by  the  Commissioners  (o).  If  a  Creditor  is  resident  in 
Foreign  parts  {ScoUandj  for  this  purpose,  is  considered  as  inclu- 
ded in  the  term),  he  may,  under  the  5  Geo*  4,  c.  30,  s.  26  prove 
his  Debt  by  Affidavit  before  a  Magistrate  of  the  Coimtry  (p). 
Corporations  may  prove  Debts  by'the  Affidavit  of  a  Person  au- 
thorized by  a  general  Power  of  Attorney  ((])•  If  the  Creditor 
lives  above  twenty  miles  from  the  place  where  the  Commission 
is  executed,  his  Deposition  is  admitted.  Any  Creditor  may,  at 
his  own  expense,  have  a  Meeting  for  the  purpose  of  proving  his 
Debt  ;  but  it  ought  to  be  advertised  in  the  Gazette,  that  other 
Creditors  may  attend  if  they  think  proper,  to  oppose  the  proof : 
and  it  seems  the  practice  to  admit  the  proof  of  any*other  Debt 
at  such  Meeting,  if  the  Creditor  will  contribute  his  proportion 
to  the  expense  of  the  Day,  and  the  Assignees  admit  the  fairness 
of  such  Debt  (r). 

Formerly  the  Rule  was,  that  no  Debt  could  be  proved  which 
did  not  exist  at  the  time  of  the  act  of  Bankruptcy  upon  which 
the  Commission  was  founded  (5)  ;  but  now,  by  46  Geo.  3,  c. 
125,  8.  2,  Debts  Ifonajide  contracted  bejors  the  date  of  the  Com- 
mission may  be  proved,  provided  the  Creditor  had  no  notice  of 
a  prior  act  of  Bankruptcy  ;  and  the  Bankrupt  is  discharged  by 
bis  Certificate  from  all  such  Debts. 

If,  however,  a  Verdict  be  obtained  in  an  Action  for  Mesne 
Profits,  and  a  Judgment  is  obtained  after  the  ^Bankrupt-  [^646 
cy,  this  is  not  within  the  Statute  (/)  ;  and  where  the  Costs  of  a 
Chancery  Suit  were  directed  to  be  paid  by  an  Award  made  be- 
fore the  Bankruptcy  of  the  Defendant,  but  the  Costs  were  not 
taxed  until  after  be  became  Bankrupt,  it  was  held  they  could 
not  be  proved  under  the  Commission,  but  that  the  Bankrupt  re- 
mained liable  to  be  <)ttached  for  the  amfount  under  the  Award 
made  a  Rule  of  Court  (u).  Nothing  is  more  clear  than  that  un/t- 
quidated  Damages  cannot  be  proved  (x). 

(m)  Belkng ▼.  Davis,  t  Rose,  313.  (OSee O'Brieo ▼.  Gri^noo,  9 Ball 

(n)  I  Jac.  I,  c.  15,  a.  1 1.  aaa  Bea.  33S. 

(o)  1  Christian's  Bankrupt  Law,  (f)  Moggpridge  v.  Davis,  I  Wigfat- 

f49.  wick,  16. 

(p)  Ex  parte  Macdoagall,  2  Cox,  M  King  v.  Davis,  9  East,  318. 

8.  (it)  Ex  pane  Hunter,  6  Yes.  97. 

(9)  Ex  parte  Bank  of  England,  1  Utterson  ▼.  Vernon,  3  T.  R.  539«  4 

Swanst  10.  T.  R.  57r. 

(r)  I  ChriBtian*sBankniptLaw,249. 

Vol.  IF.  50 
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The  commoD  Proof  before  the  CommitsionerB  is  the  Oatb  of 
Ibe  Creditor,  which  is  binding,  unless  the  CommissioDers,  the 
Bankrupt,  or  the  other  Creditors  object  to  the  Debt,  and  then  it 
is  examined,  and  an  Appeal  lies,  bj  Petition,  from  the  deternun- 
ation  of  the  Commissioners,  to  the  great  Seal  (a)  ;  though,  at 
first,  it  was  doubted  whether  the  Chancellor  had  jurisdiction  to 
interfere  on  such  Appeal  (6).  If  no  objection  is  made  in  a  rea- 
sonable time,  such  proof  by  Oath  is  conclusive  ;  if  reasonaU/ 
objected  to,  it  is  admitted  only  as  a  Claim. 

Claims  also,  are  admitted,  where  Accounts  are  not  complete- 
ly balanced,  so  as  to  enable  the  Creditor  to  swear  to  the  exact 
Sum  ;  and  in  many  other  Cases,  where  further  steps  are  requir- 
ed before  the  Demand  can  be  fully  substantiated  ;  and  a  Divi- 
dend is  reserved  upon  them  in  the  hands  of  the  Assignees  ;  but 
if  such  claims  are  not  made  good  before  a  second  or  final  *Divi- 
647*]  dend,  the  Commissioners  may  strike  them  out  (c),  unless 
good  reason  be  given  for  their  continuance;  and  where  a  Claim 
is  substantiated  after  the  Dividend  made,  and  no  reservation  of 
a  Dividend  upon  the  Claim,  the  Creditor  is  only  entitled  to  his 
share  of  the  future  Dividends  ;  but  where  there  has  not  been 
gross  neglect,  the  Chancellor  will  order  that  such  Creditors  shall 
be  paid  out  of  the  Money  in  the  Assignees  hands,  before  anoth- 
er Dividend  is  made,  what  would  have  been  payable  to  him  if  be 
bad  proved  before  the  previous  Dividends  were  made  (d)* 

By  the  49  Geo.  4,  c.  121,  s*  14,  proving  or  claiming  a  Debt 
under  a  Commission  operates  as  a  relinquisnment  of  any  Action 
or  Suit  against  the  Bankrupt  in  respect  of  such  Debt,  but  the 
Creditor  is  not  liable  for  Cfosts  ;  nor  does  it  operate  as  a  relin- 
quishment of  an  Action  or  Suit  against  other  Persons  jointly 
sued  with  the  Bankrupt. 

A  Creditor  cannot  present  a  Petition  to  prove  his  Debt  unless 
be  has  been  before  the  Commissioners  ;  and  his  Petition  most 
fitate  what  passed  before  the  Commissioners  (e). 

Proof  by  one  Captor  on  behalf  of  himself  and  other  Captors, 
has,  on  Petition,  been  allowed  ;  the  Party  proving  to  take  his 
own  Dividend,  and  the  Dividends  of  the  other  Captors  to  be 
paid  into  the  hands  of  the  Accountant  General  (/)• 

648*J  When  a  Creditor  applies  to  approve  a  Debt  he  must* 
swear  as  to  whether  he  has  a  Security  or  not ;  and  if  he  has, 
and  insists  upon  proving,  he  must  deliver  it  for  the  benefit  of 
the  Creditors,  unless  it  be  a  joint  and  several  Security  from  the 

(a)  See  Bromley  t.  Goodere,  1    but  see  1  Cooke's  Bank.  Law,  S71. 
Atk.  77.    Clarke  ▼.  Caproo,  2  Ves.    edit 

jua.  666.  (d)  1  Cooke's  Bankmpt  Law,  p. 

(b)  1  Ch.  Cas.  275 ;  see  ante  p.    271,  edit.  6.  and  see  1  Sch.  Si.  Letr. 
483,  aod  the  forcible  obserratioos  od    242. 

this  subject  by  Mr.  Christian,  there       {e]  £x  parte  Wright,  2  Ves.  jun. 
referred  to.  42. 

(c)  I  Christian's  Bank.  Law.  325 ;       if)  Anon,  MS. 
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BbDknipl  and  another  Person,  in  which  case  he  maj  prove  his 
Debt  without  delivering  up  the  joint  Security  ;  he  being  enti- 
tled to  recover  what  he  can  from  the  Co-security,  and  take  his 
Dividend  upon  the  whole  of  his  demand,  provided  he  does  not 
receive  more  than  twenty  Shillings  in  the  Pound  in  the  whole 
(g).  So,  where  a  Bankrupt,  previous  to  bis  Commission,  pro- 
cured Persons  to  assign  an  Interest  in  Copyhold  Premises  as  a 
Security  to  a  Creditor  of  the  Bankrupt,  it  was  held,  the  Credit- 
or might  prove  without  delivering  up  such  Security  (A). 

A  loint  Creditor  cannot  prove  under  a  separate  Commission 
for  the  purpose  of  receiving  a  Dividend,  except  where  he  is  a 
petitibning  Creditor. 

Whether  a  Debt  can  be  proved  or  not  may  be  discussed  in 
the  matter  of  the  Bankrupt ;  and  it  is  only  where  Property  is 
sought  to  be  divested  that  a  Bill  is  necessary  (t). 

There  is  no  Jurisdiction  in  Bankruptcy  over  a  Creditor  who 
does  not  come  in  under  a  Commission  ;  but  if  a  Creditor  ap- 
plies to  prove  a  Debt,  he  must,  in  general,  answer  questions  put 
to  him.  Even  a  Purchaser  for  a  valuable  consideration,  with- 
out Notice,  may  be  compelled  to  disclose  the  infirmity  of  his 
Title  (k).  The  Creditor  may  be  examined  as  to  the  usurioiuf 
transactions ;  and  in  Bankruptcy,  if  a  Deed  *is  usurious,  [*649 
a  Party  whose  Debt  is  so  tainted  is  not,  as  in  proceedings  in 
Equity,  allowed  what  was  actually  advanced  (/)• 

An  Order  for  an  Inquiry  before  Commissioner,  or  an  Issue, 
where  a  Creditor  has  proved  a  Debt,  to  try  whether  the  Debt 
was  usurious,  will  not  be  granted  merely  on  a  disposition  of  the 
Bankrupt  as  to  the  usury  (m). 

A  Chaise,  by  a  Bill-Broker  in  the  Country,  of  ten  Shillings 
per  Cent.  Commission,  in  respect  of  a  Bill  payable  in  London, 
is  not  usurious  (o)»  And  if  usurious  Interest  is  not  contracted 
for,  the  Security  is  not  invalidated  by  subsequently  taking  such 
Interest  (p). 

No  Person  is  compellable  to  answer  questions  which  have  a 
tendency  to  criminate  him  ;  but  if  a  Creditor  refuses  to  an- 
swer he  is  not  permitted  to  prove  (9).  If  a  Person  has  receiv- 
ed Money  of  the  Bankrupt,  and  he  refuses  to  say  bow  he  has 
applied  it,  it  is  considered  as  if  the  Money  was  unappUed  in  his 
bands  (r). 

The  Commissioners  are  determined,  at  the  hazard  of  an  Ac- 

(g)  I  Cooke's  Bank.  Law,  p.  138,  (m)  Ex  parte  Burt,  i  Madd.  Bep 

139,  edit.  6.  46. 

(A)  Ex  parte  Goodman,  3  Madd.  (o)  Ex  parte  Hensou,  1  Madd.  B^« 

Bep.  373.  112. 

(t)  Asaiffoees  of  Gardiner  v.  Shan-  (»  Ex  parte  Jennings,  1  Mlidd^ 

noD^^Sch.  &Lefr.  228.  Rep.  331. 

{k)Kx  parte  Herbert,  13  Yes.  187.  (0)  Ex  parte  SymStf,   1 1  Vet.  ^flt 

(ifBenfield  V.   Solomons,  9  Yes*  S.  C.  MS. 

85.  Ex  parte  Skip,  S  Yes.  489.    Ex  (r)  Ibi<]. 
parte  Scrirener,  3  Yes.  &  Be«i  14. 
16. 
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lion,  whether  the  qaestioos  are  such  as  the  Pemn  m  boaod  to 
answer ;  and  the  Chancellor  will  not  interfere  with  tbeir  dis« 
cretion  on  the  sabject,  bj  an  Order  upon  them  to  enforce  an- 
swers from  a  Person  examined  as  to  the  Bankrupt's  Propeitj 
received  by  hiro  (s). 

GdO""]  It  hath  been  held,  that  if  after  a  Docket  strack,  *the 
Creditor  takes  a  Security  or  Satisfaction,  the  effect  of  that 
transaction  under  the  Statute  (/),  though  no  Commission  issued, 
was  not  only  a  Forfeiture  of  what  was  so  received,  and  an  act 
of  Bankruptcy,  but  that  the  Debt  was  destroyed  (u)  ;  in  a  sub- 
sequent Case,  however,  Z^rif  £Mon  decided  that  the  Debt  is 
not  in  such  case  destroyed  unless  a  Commission  was  issued  {x). 

If  a  Creditor  receives  Money  or  Goods  (torn  a  Bankrupt  af- 
ter an  act  of  Bankruptcy  committed,  the  payment  will  be  valid 
if  the  Creditor  had  no  notice  of  the  Bankruptcy  (y) ;  but  if  a 
Creditor  obtains  Goods  from  his  Debtor  on  Credit,  just  before 
he  breaks,  he  will  not  be  allowed  to  prove  the  Sam  remaining 
due  to  him,un/e*«  he  givtBup  the  Goods  (z). 

An  equitable  Creditor,  as  before  observed,  cannot  take  Out  a 
Commission,  but  a  Debt  either  in  Law  or  Equity  may  be  proved 
under  a  Commission  (a) ;  and  in  deciding  upon  the  proveable- 
ness  of  Debts,  the  Chancellor  is  understood  to  govern  himself, 
as  to  legal  Debts,  by  the  Rules  of  Law,  and  as  to  eqtdtable  Debts^ 
by  the  Rules  of  Equity,  regarding  the  claims  of  each  Creditor 
as  a  Suit  depending  (b). 

What  are  good  legal  Debts,  and  proveable  as  such,  is  a  pure 
question  of  Law,  and  on  a  Plea  of  Bankruptcy  and  a  Certificate, 
is  determined  upon  by  Courts  of  Law,  and  therefore  will  not 
G5 1  *]  here  be  treated  upon  :  *and  with  regard  to  what  is  a  good 
equitable  Debt,  as  to  which  Courts  of  Law  have  no  cognizance, 
so  much  has  already  been  observed  in  the  foregoing  parts  of  this 
Work  that  little  remains  to  be  (aid« 

All  debts  recoverable  in  a  Court  of  Equity  by  Trustees,  Le- 
gatees,  and  others,  may  be  proved  under  the  Commission,  though 
(as  before  observed)  they  will  not  support  a  Commission  ;  so 
they  may  be  set  off,  and  are  barred  by  the  Certificate.  Though 
a  Debt  could  be  recovered  in  a  Court  of  Law,  yet  if  the  Chan- 
cellor would  restrain  the  Action  by  an  Injunction,  the  Commis- 
sioners ought  not  to  admit  it  in  Bankruptcy,  even  if  a  Judgment 
is  Obtained  at  law  (c). 

The  consideration  of  every  Debt  attempted  to  be  proved 

(s)  Ex  parte  Parr,  9  Vcs.  513.  (a)  Ex  parte  Murphy,  1  Sch.  & 

;n  6  Geo. «,  c.  31 , 8.  S4.  Left.  48. 

«)  Ex  parte  Gedge,  3  Ves.  349.  (6)  Ex  parte  Dcwdney,  15  Ves^ 

«)  Ex  parte  Browne.  15  Ves.  474.  498.  Ex  parte  Williamson,  2  Vee. 

ly)  Hawkins  v.  Penfold,  2  Ves.  582.  Jeffs  v.  Wood.  2  P.  Wms.  128. 

?•   „              ^  (c)  2  Chris.  Bank  Law,  474. 

C«)  Ex  parte  Smith,  3  Bro.  C  C. 
46. 
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may  be  impeacbed  before  the  Commiflsioiien.    Even  a  Judg- 
nunt  may  be  so  impeached  (d)* 

Where  Executors  become  Bankrupt,  after  misapplying  tbe 
Assets,  tbe  Debt  may  be  proved  under  tbe  Commission,  al- 
fhough  no  account  has  been  preyiously*  taken,  or  Decree  made 

(«). 

A  Legacy  due  from  an  Executor  who  admits  Assets,  is  in 
Equity  a  Debt  due  from  such  Executor,  and  proveable  under  a 
Commission  against  him  (/) ;  and  where  an  Executrix  mar- 
ried, and  her  Husband  and  she  admitted  Assets  on  a  Bill  filed 
against  them,  the  Assets,  it  was  held,  became  a  Debt  against 
bm{g). 

*A  Legacy  given  to  Jl*  payable  at  Twenty-one,  or  Mar-  [*652 
riage  witn  Interest,  is  a  vested  Legacy ;  and  if  the  Executor  be- 
comes Bankrupt,  it  may  be  proved  under  his  Commission,  and 
will  be  barred  by  the  Certificate  (A). 

An  Executor  may  prove  under  his  own  Commission  for  that 
which  he  is  entitled  to  as  Executor  against  his  own  Estate,  but 
he  will  not  be  suffered  to  take  the  Dividends  (t). 

Under  the  Bankruptcy  of  an  Executor  and  Trustee  directed 
by  tbe  Will  to  carry  on  a  Trade,  and  a  limited  sum  to  be  paid 
by  the  Trustees  for  that  purpose,  the  general  Assets  beyond  that 
Fund  are  not  liable  (k). 

Sums  secured  b)'  (infenant  in  Marriage  Settlements,  if  pay- 
able, certotn/y,  though  in  future^  are  proveable,  with  a  rebate  of 
Interest ;  but  it  is  otherwise  where  the  Sum  is  payable  on  a  con- 
tmgency  {t) ;  as,  in  case 'the  Bankrupt's  Wife  survives  him  (m)  ; 
but  if  a  Judgment  has  been  given  to  secure  payment  on  the  con- 
tingency, it  may  be  proved  (n). 

Property  of  the  Wife  agreed  to  be  settled  by  tlie  Husband, 
^may  be  proved  under  his  Commission  (o). 

If  a  Person  in  consideration  of  Marriage,  recites  in  a  Settle- 
ment that  he  is  possessed  of  two  ihouisand  ^Pounds  Stock,  [*653 
and  covenants  with  Trustees-Ho  transfer  them,  immediately  after 
Aie  Marriage,  or  on  request,  two  thousands  Pounds  Stock  for 
tbe  benefit  of  his  Wife  and  Children,  and  a  request  is  made  to 

[d)  Ex  fNorte  Bryant,  1  Vse.  &  {k)  Ex  parte  Garland,  10  Ves.  1 10, 
Baa  214.  overraltne  Hankey  v.  HammoDd,  i 

(e)  See  Wbeldale  v.  Wheldale,  16  Cooke's  Bs^nk.  Law,  p.  75,  edit.  G  ; 
Ves.  379,  where  this  doctrine  is  sta-  and  see  ex  parte  Richardson,  3 
ted  and  not  denied ;  and  tee  ex  parte  Madd.  Rep.  138,  and  p.  \4U,  in  note, 
Leek,  t  Bro.  C.  C.  696.  where  Hankey  v.   Hammond,    (or 

(g)  Jefi  y.  Wood,  t  P.  Wms.  130.  rather  Hammock,)    is  fnlly    stated 

Tk)  Ex  pnrte  M'WIUtams,  I  Sch.  from  the  Regristrar's  Book. 
Ic  Lefr.  173.  (/)  See  ex  parte  Mitford,  I  Bro.  C. 

(h)  Watoot  T.  Hall,  t  Bro.  C.  C.  C.  398. 
906.                               '  (m)  Ex  parte  Groome,  1  Atk   115. 

(f)See  Ex  parte  Markland,  t  P.        fn)  Ibid.  117.    Ex  parte  Mitchell, 

Wmt.  646.    Ex  parte  Leeke,  S  Bro.  1  Atk.  19 1 
C.  C.  696.  (o)  Ex  parte  Cooke,  2  Ves.^35?. 
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him  to  traiufer  the  same,  and  after  such  request  be  becomes 
Bankrupt,  and  it  turns  out  that  he  had  no  such  Stock  at  the  time 
of  bis  Marriage,  as  recited  in  the  Settiement,  the  Trustees  may 
prove  to  the  value  of  the  Stock  and  the  arrear  of  Dividends  (p). 
If  no  request  bad  been  made,  no  proof  would  have  beea  admit* 
ted  (q). 

If  a  Settlement  be  made,  previous  to  Marriage,  of  Money,  the 
Property  of  the  Wife,  upon  certain  Trusts,  with  a  power  to  ad- 
vance the  Husband  so  much  on  Bond,  and  that  the  Trustee 
should,' when  be  thought  proper,  recover  and  receive  the  Prin- 
cipal, and  apply  the  interest  to  the  Husband  for  Life,  if  he  should 
so  long  continue  solvent,  but  if  he  should  become  Bankrapt, 
then,  on  other  Trusts,  it  was  held  that  the  amount  of  the  Bond 
was  provcable  under  a  Commission  against  the  Husband  (r)» 
But  a  Bond  by  a  Husband  to  pay  a  Sum  in  the  event  of  his 
Bankruptcy  or  Insolvency^  canmit  stand  as  against  Creditors  (5), 
except  as  to  so  much  as  he  received  as  the  Wife's  Fortune  (/)  ; 
for  otherwise  great  frauds  on  Creditors  might  be  practised. 

654*]  *Tbe  Widow  of  a  Bankrupt  may  prove  to  the  Amount 
of  a  Sum  agreed  by  his  Marriage  Settlement  to  be  laid  out  {$). 

If  there  be  an  Agreement  to  replace  Stock  upon  demand,  and 
a  demand  is  made  before  the  Bankruptcy,  the  price  may  be 
proved  (<). 

A  Covenant  within  seven  years,  or  when  requested,  to  con- 
vey Lands  of  a  given  value  in  particular  Countiefs,  will  not  en- 
title the  Covenantee  to  prove  iu  Bankruptcy  after  the  expira* 
tion  of  the  seven  years,  and  no  request  made,  unless  the  Covea* 
ant  be  secured  by  a  Penalty  (u). 

A  Bond  given  on  Marriage  to  a  Trustee  to  pay  so  much  to 
the  Wife,  if  she  survives  her  Husband,  is  contingent,  and  can- 
not be  proved  (a;). 

Formerly,  where  theie  was  Principal  and  Surety,  and  the 
Surety  paid  the  Debt,  he  was  entitled  to  have  an  Assignment  of 
the  Security,  to  enable  him  to  obtain  satisfaction  for  what  he 
had  paid  above  his  own  Share  (y)  <;  and  a  Surety  in  a  Bood 
might  compel  the  principal  Creditor  to  prove  the  Bond  under 

(p)  £x  parte  Campbell,  10  Ves.  (t)  Ex  parte  Meagban,   1  Sch.  & 

S48;    and  see  ex  parte  Groome,  1  Lefr.  179.  Ex  parteYoang,  3Madd* 

Atk.  114.  Rep.  124. 

(a)  16  Ves.  248 ;  and  see  Uttersoa  (s)  Ex  parte  Gardiner,  11  Ves.  41* 

F.  Vernon,  3  T.  R.  529.  4  T.  R.  570,  see  also  ex  parte  Grainger,   10  Ves. 

and  what  U  said  ex  parte  Grainger,  349. 

10  Ves.  350.  U)  Ex  parte  Mare,  8  Ves.  337. 

(r)  Ex  parte  Hinton,  14  Ves.  599.  (u)  Ibid.  335 ;    and  see  ex   parte 

liOCKer  y*  Savage,  2  Str.  947;   see  Groome,  I  Atk.  117. 

also  ex  parte  Cooke,  8  Ves.  353.  (x)  Ex  parte  Caswell.  2  P.  Wme. 

(«)  Ex  parte  Cooke,  8  Ves.  353.  497,  overraling  Holland  y.  CulUfox^^ 

Ex  parte  Hill,  mentioned  2  P.  Wms.  2  Vero.  662. 

498,  n.  1 ;  and  see  Assignees  of  Gar-  (y)  £x  parte  Crbp.  1  Atk.  135. 
diner  f.  Shannon,  2  Sch.  and  Lefr. 
228. 
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the  Commmion  ;  and  if  the  Surety  paid  the  whoUj  the  Creditor 
was  held  to  be  a  Trustee  of  the  dividends  for  him  (z).  And  if 
a  Surety  before  the  Bankruptcy  paid  part  of  the  Debt,  he  might 
prove  for  so  much  as  he  had  paid,  even  to  the  prejudice  of  Divi- 
dends* the  Bond-holder  would  have  had  out  of  the  Es*  [*655 
tate  (a) ;  but  it  was  not  decided,  that  if  the  Creditor  received 
part  of  his  Debt  from  a  third  Person,  not  under  any  obligation 
to  pay,  he  would  have  a  right  to  receive  dividends  upon  his 
whole  proof  (6).  Now,  however,  by  a  recent  Statute,  any  Per- 
son who  is  Surety  for,  or  liable  for,  any  Debt  of  a  Bankrupt^  if 
he  has  not  had  notice  of  an  Act  of  Bankruptcy;  or  that  he  was 
Insolvent,  or  had  stopped  Payment,  may  prove  for  what  be  pays, 
in  consequence  of  such  Suretyship,  although  the  same  be  paid 
after  the  Commission  has  issued,  or  if  the  Principal  has  proved, 
is  entitled  to  take  the  benefit  of  his  proof-,  but  if  a  Dividend  has 
been  paid  under  the  Commission,  previous  to  such  proof  by  the 
Surety,  he  is  only  entitled  to  share  the  benefit  of  the  future  div- 
idends (c). 

By  a  general  Order  (d)  a  Mortgagee  (unless  he  is,  what  is 
termed,  an  equitable  Mortgagee,  in  which  case  a  Peiition  is  ne-' 
cessary  (e),  and  he  pays  the  Costs,  unless  he  be  under  such  a 
ToriUen  ^reement  {/)i)  may,  if  he  chooses,  without  a  Petition 
for  that  purpose,  come  in  under  the  Commission;  and  in  such 
case  the  Commissioners  are  empowered  to  scrutinize  the  Mort- 
gage, and  take  an  account  of  what  is  due  and  put  up  the  mort- 
gaged Premises  to  Sale,  and  out  of  the  produce  pay  the  Expense 
of  the  Sale,  and  *what  is  due  to  the  Mortgagee  for  Princi-  [*656 
pal,  Interest,  and  Costs,  and  the  Surplus,  if  any,  to  the  Ajsign* 
ees,  and  if  there  be  a  deficiency,  the  Mortgagee  may  prove  to 
the  Amount  of  the  same  under  the  Commission,  but  in  such  case 
he  cannot  chaiige  Interest  beyond  the  date  of  the  Commission 
{g).  The  Commissioners,  in  these  cases,  are  authorized  to  di- 
rect all  proper  parties  to  join  in  the  Conveyance  of  the  mor^- 
ged  Premises  to  the  Purchaser  (h). 

If,  however,  a  Mortgagee,  on  a  low  valuation  of  the  Estate, 
elects  to  give  up  his  Mortgage,  and  proves  the  whole  Debt  under 
the  Commission,  and  afterwards  finds,  on  the  Sale  of  the  Es- 
tate by  the  Assignees,  that  it  produced  a  much  larger  sum  than 
it  was  valued  at,  he  will  not  be  allowed  to  withdraw  his  proof, 
and  have  the  benefit  of  the  Mortgage  (t). 


-  / 

V 


,«)  £x  ^ite  Turner,  3  Yes.  243.  C.  600,  1 ;  and  see  8  Yes.  105,  and 

ea  parte  Riuhforth,    lO  Yes.    409.  3  Christ.  Bank.  Law,  p.  319. 

Fayley  ▼.  Field,   12  Yes.  435 ;    and  («)  Ex  parte  Payler,  16  Yes.  434. 

aee exparte Leers,  6 Yes.  646.  S.  P.  Anon.  MS.  1306.     As  to eqiii* 

(a)  Ex  parte  Wood,  noticed  in  ex  table  Mortgages,  see  ante,   I  vol.  p. 

parte  Rusfaforth,  10  Yes.  416.  539. 

{b]  Yid.  ex  parte  Rushnrorth,  10  (/)  Ex  parte  Brlgbtiog,  1  Swanst. 

Yes.  p.  413,  in  arg.  3. 

(c)  49  Geo.  3,  c.  121,  s  8,  and  see  (g)  Ex  parte  Badger,  4  Yes. 

ex  parte  Llord,  I  Rose,  4.  (a)  4  Bro.  C.  C.  551. 

td)  Yide  General  Order.  4  Bro.  C.  (t)  Ex  parte  Downes.  18  Yes.  290. 
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A  Mortj|agee  of  a  Bankrupt's  Interest  will  be  altowed,  oo  Pe- 
tition, to  bid  for  the  same,  on  a  Sale  of  tbe  mortgaged  Estate  (Ar)» 

The  Court,  on  a  Petition  by  an  equitable  Mortgagee  for  the 
Sale  of  the  Estate,  will  itself  decide  on  the  validity  of  the  eqtii- 
table  Moilgage,  and  if  established,  a  reference  is  then  made  t# 
the  Commissioners  to  ascertain  what  is  due  upon  it  (/)•  Where 
an  equitable  Mortgagee  petitions  for  the  Sale  of  the  Estate,  the 
Costs  of  the  Petition,  and  of  the  Assignees  appearance  to  it,  are 
paid  bj  the  Mortgagee  personally,  and  not  out  of  the  mortgiged 
Estate  ;  but  if  the  Assignees  oppose  tlie  Petition  frivolously,  or 
657*]  on  ^mistaken  grounds,  they  pay  the  Costs  occasioned  by 
such  opposition  (m.) 

Unless  the  Mortgagor  applies  to  prove  his  Debt,  the  Commis- 
sioners have  no  authority  to  dispose  of  his  Security  against  his 
consent  (n),  and  that,  though  he  be  merely  an  equitable  Mort- 
gagee, by  a  deposit  of  Deeds  (o)  ;  and  if  a  second  Marigaget 
does  not  claim  under  the  Commission,  but  chooses  to  rest  upon 
his  secnrit;y,  he  is  not  compellable  to  join  in  a  Sale  obtained  on- 
der  the  geneVal  Order,  by  a  prior  Mortgagee,  which  did  not  pro* 
duce  enough  to  satisfy  both  Mortgages  (p). 

If  a  Son  entitled  in  Remainder,  joins  his  Father  in  a  Mortgage, 
which  is  not  paid  off  till  after  the  Bankruptcy  of  the  Father,  ttie 
Son  cannot  prove  his  interest  under  the  Commission  {q). 

If  a  Bill  of  Exchange  be  lost,  it  may  be  proved,  under  the 
Commission,  upon  giving  of  an  Indemnity  against  any  Claim  in 
respect  of  the  Bill  (r). 

When  proof  is  made  on  a  Bill,v  which  has  been  partly  paid  be* 
fore  the  proof,  the  proof  is  only  for  so  much  as  remains  unpaid  ; 
but  where  proof  was  ofiered  to  be  made  on  a  Bill,  bat  was  re- 
jected by  the  Commissioners,  and  a  Petition  was  presented,  and 
the  decision  of  the  Commissioners  overruled,  and  between  the 
offer  to  prove  and  the  determination  on  the  Petition,  part  of  the 
Bill  was  received  by  the  Holder*  in  that  case  no  dc^iaction  of 
653*]  what  was  so  received  was  *made,  but  the  proof  was  con- 
sidered as  made  when  the  party  first  applied  to  prove,  at  which 
time  he  had  not  received  any  thing  on  the  Bill  (s). 

In  Bankruptcy,  the  Penalty  of  an  Annuity  Bond  having  be- 
come, in  a  certain  sense,  a  Debt,  an  equitable  arrangement  is 
made  by  which  the  Annuity  Creditor  is  neither  confined  od  the 


(k)  Ex  parte  Marsh,  I  Madd.  Rep.  (p)  Ex  parte  Jaoksoa,  S  Vea.  357. 

148.  [q)  Kittear  V.  Baynea,  1  Bro.  C.  C. 

(/]  Ex  parte  JeDoingB,   1  Madd.  384. 

Rep.  331.  (r)  Ex  parte  GreeDway^S  Vei. 

(m)  Ex  parte  Home,  I  Madd.  Rep.  812. 

623.  («}  Exparte  Royal  Bank  of  Scot- 

(n)  Ex  parte  Jackson,  6  Ves.  357.  land,  19  Yes.  310.  S.  C.  2  Rose,  197. 

(o)  Ex  parte   Topbam,    I   Madd. 
Hep.  138. 
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ofte  band  to  the  instalment  then  due,  nor  permitted  on  the  other 
to  claim  the  full  Penalty  ;  but  a  value  is  set  upon  the  Annuity 
(t) ;  and  the  price  stipulated  for  the  redemption  of  any  Annuity 
afibrds  no  conclosive  criterion  of  the  value  of  the  Annuity  (»)• 
The  49th  Geo.  3,  c.  121,  s.  17,  gives  no  rule  for  determining 
the  value  of  an  Annuity.  The  value,  it  seems,  is  to  be  deter- 
mined as  it  stiands  at  the  time  of  the  Commission,  by  consider- 
ing the  original  price  given  for  the  Annuity,  with  the  variation 
in  value  arising  from  the  lapse  of  time  since  the  grant,  where 
there  are  no  peculiar  circumstances  in  the  case ;  and  the  Peti- 
tioner is  also  allowed  to  prove  the  arrears  of  an  Annuity  up  to 
the  last  day  on  which  the  Annuity  was  payable  before  the  date 
of  the  Commission  (x). 

Where,  however,  an  Annuity,  part  of  the  Price  of  an  Estate, 
was  granted  for  the  Life  of  the  Grantee,  aged  thirty-two,  and 
taken  at  an  undervalue,  owing  to  his  state  of  health,  then  not 
insurable,  but  afterwards  restored,  and  secured  on  Bond  and 
Judgment,  it  was  held  the  value  to  be  proved  on  the  Bankrupt- 
cy *of  the  Grantor  two  years  afterwards,  was  not,  under  [*659 
the  peculiar  circumstances,  to  be  calculated  according  to  the 
maricet  price  nor  the  price  paid  originally,  with  the  variation  oc- 
casioned by  the  lapse  of  time,  since  established  as  the  general 
rule  (^),  but  was  to  be  calculated  according  to  the  actual  value 
at  the  Bankruptcy,  with  reference  to  the  Grantee's  age  and 
improved  health,  the  contract  involving  a  contingent  risk  with 
reference  to  the  Grantee's  health,  which  might  have  turned 
entirely  against  him  (z)«  Where  the  Grantor  of  an  Annuity, 
secured  by  real  Property,  becomes  a  Bankrupt,  and  Arrears  of 
the  Annuity  become  due  after  the  Bankruptcy,  the  real  Secu- 
rity will,  on  the  Petition  of  the  Grantee  be  ordered  to  be  sold, 
and  the  produce  applied  in  satisfaction  of  so  much  of  the  Ar- 
rears and  value  of  the  Annuity  as  the  same  will  extend  to  satisfy, 
and  the  Grantee  will  be  allowed  to  prove  the  residue  under 
Ibe^Commission  (a).  If  the  Creditor  rests  upon  the  Chvenanty 
the  Arrears  only  of  the  Annuity  actually  become  due,  can  be 
proved  (6). 

A  voluntary  Bond,  it  has  been  held,  may  be  proved,  but  that 
the  party  cannot  take  any  thing  under  the  Commission,  unless 
there  be  a  surplus  after  payment  of  all  the  joint  and  separate 
Debts  (c). 

(QSee  Batcher  v.  Charchill,  14  (a)  Ex  parte  Key,  I  Madd.  Rep. 

Ves.  574.     Ex  parte  Le  Compte,  I  426. 

Atk.  S51.      Ex  parte  Biiton,  ibid.  (&)£x  parte GraDgfer,  10  Ves.  351. 

S61.    Ex  parte  Artis,  3  Yes.  489.  See  Fletcher  v.  Batharst,  7  Vin.  71. 

(tf)  Vid.  Ex  parte  Whitehead,  1  pL  4. 
Illerr.  p.  10.  (c)  Aflsignees  of  Gardner  v.  Skin- 
lb.  p.  4  37, 734.  ner, 3 Sch. & Lefr.  328,  but  seethe 


&i 


Ex  parte  Whitehead,  1  Merr.    observation  of  Mr.  Christian,  1  Tolt. 
107137.  Bankmpt  Lair,  p.  174. 

x)  £x  parte  TUstleirood,  19  Ves. 


5!3& 
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660*[In  t  case  of  Bankruptcy,  a  joint  Bond  entered  *inio  hj 
miitake  has  been  considered  as  joint  and  several  (d). 

A  specialty  Creditor  has  the  same  right  ander  the  Bankruptcy 
of  the  Heir  of  the  Debtor  as  if  he  had  not  become  Banknipt, 
and  may  therefore  follow  the  real  Itisets,  on  their  specific  pro- 
duce in  the  hands  of  the  Assignf  ^s  {e). 

A  Debt  which  coold  not  be  recovered  in  an  Action  upon  a 
Plea  of  the  Statute  of  Limitations,  nor  in  Equity,  in  analogy  to 
that  Statute,  cannot  be  proved  under  a  Commission  of  Bank- 
ruptcy (/). 

No  Interest  on  the  Balance  of  a  stated  Account  is  proveable 
under  a  Commission,  unless  by  express  contract  (^)» 

A  Creditor  giving  personal  attendance  before  the  Commis- 
sioners for  the  purpose  of  proving  his  Debt,  cannot  be  arrest- 
ed (h). 

Of  Lien;  Set-off;  and  Stoppage  in  Transitu* 

In  determining  upon  the  Debt  to  be  proved,  questions  as  to  a 
Lien,  or  a  Set-off,  often  arise ;  but  as  points  of  this  kind  are 
mostly  Questions  of  Law,  it  is  not  necessary  to  enter  into  all 
the  doctrine  on  the  subject.  Factors,  Brokers,  Bankers,  Car- 
riers, Attornies,  and  others,  may  all  insist  on  the  Lien  which  the 
Law  has  given  them,  the  same  not  being  taken  away  by  a  Com- 
mission of  Bankruptcy. 

661*]  *lf  Bills  be  sent  for  the> purchase  of  Specie^  and  before 
such  Commission  is  eiecuted,  the  Agent  becomes  a  Bankrupt, 
the  Principal  has  a  hen  on  the  Bill,  or  produce  of  tbe  same,  in 
the  hands  of  tbe  Assignees  (t)  ;  for  the  Bankrupt  was  only  a 
Trustee. 

if  the  Bills  had  been  sent  to  buy  goods^  a  doubt  has  been 
expressed  whether  the  Party  would  have  had  a  Lien  on  the 
Bills  (k). 

If  upon  a  Contract  for  the  Sale  of  a  real  Estate  the  Pur« 
chase  Money  is  not  paid,  and  the  Purchaser  becomes  a  Bank- 
rupt, the  Vendor  has  a  Lien  on  tbe  Estate  for  the  Purchase 
Money.  (/). 

A  Packer  may  retain  goods  till  he  is  paid  the  price  of  pack- 
ing, and  if  he  has  another  Debt  doe  to  him  from  the  Bankrupt, 
he  may  retain  the  Goods  till  such  Debt  is  paid  (m) ;  but  thitf, 

(d)  Vid.  case  mentioned  ia  3  Ves.  U)  Ex  parte  Sayer,  6  Ves.  169 ; 

400,  in  note.  and  see  ex  parte  Damas,  1  Atk.  93^ 

U)  Ex  parte  Morton,  5  Yes.  449.  S.  C.  2  Yes.  682.    And  see  5  T.  R. 

(/)  Ex  parte  Dewdney,  and  ex-  215. 2.  H.  Black.  601. 

parte  Seaman,  15  Yes.  479.  (&)5  Yes.  173. 

tg)  Ex  parte  Fumeaax,  2  Cox,  (/)  Bowles  v.  Ro^rs,  1    Cook. 

219.  Bank.  Law,  139,  edit.  6.  Covrei   r. 

(h)  Ex  parte  Kb^,  7  Yes.  613,  Simpson,  16  Yes.  278.     As  to  this 

514,  616.  List's  Case^  2  Yes.  St  Bea.  Lien,  see  ante. 

373.  8.  C.  2  Rose,  49.     Ex  parte  [n]  Ex  parte  Dosfee,  1  Atk.  JK8. 
Bxyaat,  l  Madd.  Rep.  p.  49. 
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it  seems,  is  •o,  bocaose  such  is  the  understood  agreemeot  be- 
fween  Packers  «nd  their  employers  (n). 

^A  person  who  repairs  a  Ship,  has  no  specific  Lien,  if  deliver- 
ed to  the  Bankrupt :  if  repaired  in  a  foreign  port,  while  out  up- 
on a  voyage,  it  would  be  otherwise  (o). 

Without  an  asage  or  agreement,  there  cannot  be,  either  iq 
Law  or  fiquity,  a  Lien  for  a  general  balance  (p). 

*AH  Debts  which  can  be  proved  under  the  Commission  [*662 
may  be  set  off  or  balanced  against  demands  made  by  the  Bank* 
rupt  (g). 

A  person  may  set  ofi  a  Debt  under  the  Bankrupt  Acts, 
though  not  relative  to  the  mutual  credit  between  him  and  the 
Bankrupt  (A). 

Lord  Hdrdzvicke  seems  to  have  thought  that  a  Court  of  Equi- 
ty does  not  go  farther  than  a  Court  of  Law  in  cases  of  set-off 
(«) ;  but  Larid  Rosilyn  held  that  there  may  be  an  tqviuAU  set* 
offm  case  of  Bankruptcy,  thoi^b  there  were  no  mutual  Debts 
upon  which  a  set-off  could  be  sustained  at  Law  (^),  as  in  some 
cases  of  fraud  (/) ;  and  a  recent  writer,  in  his  excellent  work 
on  the  Bankrnpt  Law  (m),  has  adduced  very  strong  reasons  to 
prove  that  the  jurisdiction  in  Bankruptcy  relative  to  set-off  was 
derived  from  the  13th  Eliz.  c.  7,  s«  3,  in  the  first  instance, 
strengthened  by  the  4th  and  dth  Ann.  c.  i7,  s.  II,  which  after- 
wards expired,  and  subsequently  enforced  by  the  full  and  clear 
enactment  of  the  6th  Geo*  2,  c*  30,8.  38,  but  is  wholly  uncon- 
nected with  the  2d  Geo.  2,  c.  s.  IS,  as  to  set-off,  though  many 
Judges  appear  to  have  acted  upon  a  different  opinion*  It  is, 
however,  to  be  lamented,  that  if  this  construction,  favourable  as 
it  is  to  the  Creditors,  be  just,  and  the  opinion  of  Mr*  Justice 
BtUUr  be  ^correct,  that  a  set  off  may  be  given  in  evi-  ["^663 
dence  at  I^aw,  under  the  general  issue  of  the  6th  Geo,  2,  c*  30, 
s*  28  (n),  it  follows,  that  an  equitable  set-off  might  be  given  in 
evidence,  as  it  is  allowed  under  the  Statutes  in  Bankruptcy ; 
and  thus,  contrary  to  the  general  policy  of  the  Law,  the  Com- 
mon Law  Judges  would  have  to  determine  upon  tipaint  of 
Equity.  How  could  they  act  in  cases  of  fraud  ?  if,  on  the  oth- 
er hand,  they  have  no  jurisdiction  in  any  case  as  to  a  set-off, 
where  a  Bankruptcy  has  taj^u  place,  tlie  inconvenience  would 

(»)  £x  parte  OckeDden,  f  AUr  Of  ibis  Case  Lord  EJdon  says,  <<  I 
237.  have  heard  doubU,  entitled  to  con- 
Co)  Ex  parte  Shank,  1  Atk.S34.  siderable  respect,  at  least,  as  to  the 
(p)  1  Cbristian's  Bank.  Law,  291.  leogth  I  am  supposed  to  have  gone  in 
ig)  Cbristian's  Bankt.  Law,  288.  that  instance  >  and  but  for  the  fraud 
(A)  Ryall  V.  RoUe,  1  Aik.  186.   S.  I  should  hare  doubted  much  whether 
C.  1  Ves.  375.     See  what  is  said  of  that  decision  was  riffbt.''    £)x  parte 
Mr.  Justice  Burnett's  Judgment  in  Blagden,  19  Yes.  467. 
this  Case,  ante  1  toI  p.  256,  note(c).  (m)  See  Christian's  Bank.  Law,  p. 

OV  Ex  parte  Oxendeo,  1  Atk.  237;  278. 

and  see  Bishop  ?.  Church,  3  Atk.  (n)  See   what  is  said  by  him  in 

691.                   '  Grove  F.  Dubois,  I  T.  R.  112.  oiled 

{k)  James  v.  Keymier,  5  Ves.  108.  and   seemiofly   anprored,  by    Mr. 

(0  Ex  parte  Stephens,  11  Ves.  24*  Christian,  1  Bank.  Law.  p.  2^3- 
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be  great,  as  the  party  incapable  of  aapporting  a  set-off  at  Lavr 
woald  be  driven  to  obtain  an  injunction  (o),  or  rather,  perhaps, 
to  petition  the  Chancellor  (/»). 

At  Law  there  .can  be  no  setoff  between  joint  and  separate 
Debts  {q) ;  but  it  is  not  so  in  Bankraptcy,  where  the  Chancel* 
lor  having  an  equitable  as  well  as  a  legal  iarisdiction,  and  the 
Assignees  taking,  subject  to  all  equities  attaching  upon  the  Bank- 
,  rupt,  there  are  cases,  where,  upon  equitable  principles,  a  tepa^ 
rau  Debt  due  from  a  Bankrupt  has  been  allowed  to  be  set  off 
against  a  claim  bj  Assignees  of  ii  joint  Debt,hj  principal  and 
surety,  due  to  him  (r)  ;  and  in  other  cases  of  tiie  kind,  where 
the  Equitable  interference  is  on  the  ground  of  Fremd  (t),  or 
664^  otherwiae  (/) ;  but  '^'where  the  Court  does  not  find  a  nohi- 
rat  Equity  going  beyond  the  Statuttj  the  doctrine  has  been  held 
to  be  the  same  in  Equity  as  at  Liaw  (u). 

It  seems,  however,  that  under  a  separate  Commission  against 
one  Partner,  a  Debt  due  by  a  separate  Creditor  to  the  Partner- 
ship, cannot,  from  the  inconvenience  it  would  occasion,  be  set 
off  against  the  claim  of  the  separate  Creditor,  notwithstanding 
the  natural  Equity  for  doing  so  (x). 

If  A.  be  indebted  to  the  Bankrupt  before  his  Bankruptcy, 
and  a  Creditor  upon  him,  in  respect  of  a  contingency  taking 
place  after  the  Bankruptcy,  it  is  not  matter  df  set-off  (y). 

An  Acceptance  not  due  till  after  the  Bankruptcy  of  the  Draw* 
er  is  capable  of  set-off,  within  the  clause  of  the  Act  (5  Geo.  3, 
c.  SO,  s*  28,)  as  to  mutual  credit  (z)« 

A  Bond  though  payable  at  a  future  day  may  be  set  off(a)» 

If  Bankers  receive  and  pay  money  on  account  of  a  Bankrupt 
after  notice  of  an  act  of  Bankruptcy,  all  the  sums  received  are 
considered  as  received  for  the  use  of  the  Estate,  and  they  cannot 
set  off  the  payments  made,  or  be  allowed  to  come  in  as  Credit- 
ors, and  claim  dividends  on  Debts  paid  which  were  owing  before 
an  act  of  Bankruptcy  (6). 

665*] A  Debt  due  to  A.  from  B.  a  Bankrupt,  in  auire  *droit, 
cannot  be  set  off  against  a  Debt  due  from  i4.  to  the  Bankrupt's 
estate  (c). 

By  the  46th  Geo*  3,  c«  135,  s.  3,  in  all  cases  in  Bankruptcy, 
where  there  has  been  mutual  Cre#t,  or  mutual  Debts,  there 

(o)  See  Baton  v.  Hyde,  I  Atk.  126.  '{u)  It  Ves.  27;  and  see  ex  parte 

(v)  Saxton  v.  Davis,  ]  Rose,  79.  Chnstie,  10  Ves.  105. 

f^|£xparteQuiiitiii,3Ve8.  248.  U)  Ex  parte  Tvrogood,   11  Ves. 

(r)  See  ex  parte  Hanson,  12  Ves.  517 ;  and  see  ex  parte  Cbrtstie,  10 

34b;  but  see  on  this  subject  Bishop  Ves.  105.    Seethe  doubt  expressed 

T.  Church,  3  Atk.  641.  S.  C.  1  Ves.  in  ex  parte  Exwards,  1  Atk.  lOa 
100, 371.  (y)  Ex  parte  Groom,  1  Atk.  1 19. 

J«)  Ex  parte  Stephens,  1 1  Ves.  24.         \z]  Ex  parte  Wagstaff,  13  Ves.  65. 
<)8eeex  parte  Quintin,  3  Ves.       (a)  Ex  parte  Prescot,  1  Atk.  230. 
; ;  but  see  ex  parte  Twogood,  U        (b)  Hankey  f.  Vemoki,  3  Bro.  C» 

Ves.  517,  where  Lord  Eldoo  expres-  C.  313. 

ses  his  disapprobation  of  thatdistinc-       (c)  Bishop  r.  Church,  3  Atk.  691. 
tion;   and  see  Addis  r.  Kaight,  2 
Mer.  122. 
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may  be  a  set-off,  notwithstaDding  any  prior  act  of  Bankniptcy 
committed  by  the  Bankrupt  before  the  Credit  ^was  giveo  to,  or 
the  Debt  contracted  by,  the  Bankrupt,  in  like  manner,  as  if  no 
such  prior  act  of  Bankruptcy  had  been  committed,  provided 
such  credit  was  given  to  the  Bankrupt  two  calender  months  be- 
fore the  date  and  suing  forth  of  the  Commission,  and  provided 
the  person  claiming  the  benefit  of  such  set-off  bad  not  at  the 
time  of  giving  such  credit  any  notice  of  any  prior  act  of  Bank* 
^uptcy  by  such  Bankrupt  committed,  or  that  be  was  insolvent, 
or  had  stopped  payment. 

Questions  as  to  Stoppages  in  Transitu  are  questions  of  Law, 
and  will  therefore  be  very  shortly  observed  upon*  The  right  of 
stopping  in  Transitu  is  not  favoured  (d). 

It  has  been  hoideo,  that  the  Consignor  cannot  stop  against  the 
Assienee  of  the  Consignee  (e). 

Wtiere  there  is  a  Sale  before  a  Bankruptcy  of  a  chattel  in- 
terest, and  it  has  proceeded  to  the  length,  that  either  a  total  de- 
livery has  followed,  or  such  a  partial  delivery,  as  both  in  Law 
and  Equity  pn-vents  the  stoppage  t»  Transitu^  the  Property  is 
Tested  in  the  Purchaser,  and  belongs  to  the  Assignees. 

*There  is  no  instance  of  a  stoppage  in  Transitu  being  [*666 
allowed  where  there  has  been  a  delivery  of  part  (/) ;  but />ar/ 
ptofment  does  not  take  away  the  right  to  stop  in  Transitu  (g)» 

Election  by  Creditor • 

Br  a  recent  Act  of  Parliament,  it  is  declared,  that  from  and 
after  the  passing  of  the  Act,  it  shall  not  be  lawful  for  any  Cre- 
ditor, who  has,  or  shall  have  brought  any  Action,  or  instituted 
any  Suit,  against  any  Bankrupt,  in  respect  of  any  demand  which 
arose  prior  to  the  Bankruptcy,  or  which  might  have  been  pro- 
ved as  a  Debt  under  the  Commission,  to  prove  a  Debt  under 
SQcb  Commission  for  any  purpose  whatever,  or  to  have  a  claim 
entered,  without  relinquishing  such  Action  or  Suit,  and  all  ben- 
efit from  the  same  ;  and  that  the  proving  or  so  claiming  a  Debt 
shall  be  deemed  an  election  to  take  the  benefit  of  such  Commis- 
stOD,  with  respect  to  the  Debt  so  proved  or  claimed  by  him  ; 
hot  it  is  provided,  that  such  Creditor  shall  not  be  liable  to  the 
payment  to  the  Bankrupt  or  his  Assignees,  of  the  Costs  of  such 
Action  or  Suit  which  shall  be  so  relinquished  by  him  ;  and  it  is 
also  provided,  that  where  the  Creditors  shall  have  brought  any 
Action  or  Suit  against  such  Bankrupt  jointy  with  any  other  per- 

Jd\  1  New  Rep.  63.  On  the  new  trial,  the  K.  B.  retained 

e)  Lickharroir  v.  Mason,  2  T.  R.'  their  former  opinion. 

i,  reversed  in  Error,  1  H.  Bi.  357 ;  (/)See  Hammond  v.  Anderson,  1 

and  on  appeal  to  the  House  of  Lords  New  Rep.  63.    Ex  parte  Giryne,  12 

a  aew  Trial  ordered,  2  H.  Black,  Yes.  383. 

SI  I.    See  Mr.  Jost  Bailer's  Judgf-  (^)  Hodgson  r.  LongTi  ^7  T.  R.  440. 
ment  in  House  of  Peers,  6  East,  21. 
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son  or  persons,  bis  relinquisbtiig  such  Actioa  or  Sait  against 
such  Bankrupt  or  Bankrupts  shall  not  in  any  manner  affect  auch 
Action  or  suit  against  such  other  person  or  persons  (&)• 

667*]  *Tbe'Words  in  this  Act  '^  proving  a  Debt  under  this 
Act  shall  be  deemed  an  election  to  take  (he  benefit  of  sucb  Com- 
mission,^' are  construed  to  relate  to  cases  where  a  Party  wbo 
has  proved  under  a  Commission,  sues  the  same  person  under 
whose  Commission  he  has  proved.  Where,  therefore,  sepa* 
rate  Commissions  of  Bankruptcy  were  issued  against  three  or 
four  Partners,  to  which  they  conformed,  and  passed  their  exam- 
ination, and  au  Order  was  made  for  allowing  the  joint  Creditors 
to  prove  their  Debts  under  the  Commission  of  one  of  the  three, 
under  which  Commission  the  Plaintiffs  proved  their  joint  Debt, 
and  afterwards  sued  all  the  Partners  for  the  same  Debt,  and  ar- 
rested one  of  the  other  two  under  whose  Commission  they  had 
not  proved,  it  was  held  that  he  was  not  entitled  to  be  discharged 
out  of  custody  (t)# . 

This  Statute  renders  it  unnecessary  to  consider  moat  of  the 
cases  on  the  subject  of  Election  previously  determined. 

A  party  applying  to  prove  his  Debt,  is  not  under  this  Act 
obliged  to  produce  a  Rule  for  the  discontinuance  of  his  Action ; 
< — by  proving,  be  relinquishes  his  Action  {k). 

If  a  Bankrupt  is  taken  in  JSxecteiton  after  a  Commission  issued, 
the  Creditor  is  considered  a5  having  made  an  election  (/)  ;  but 
if  the  Creditor  has  (he  Bankrupt  in  Execution  at  the  time  the 
668*]  Commission  "^issues,  he  may  elect  (m),  but  is  not  bound 
to  elect  before  a  Dividend  (n). 

A  Creditor  is  not  in  general  put  to  an  election  until  he  has  had 
an  opportunity  of  ascertaining  whether  it  will  be  most  (o%  tm 
benefit  to  proceed  at  Law,  or  to  come  in  under  the  Commta- 
sion,  an  opportunity  which  Creditors  in  general  cannot  have  un- 
til a  dividend  is  declared  (o),  and  therefore  till  a  dividend  is 
made  they  are  not  compellable  to  elect  (p) ;  but  there  is  an  ex- 
ception to  this  rule  in  the  case  of  an  Assignee  who  has  not  claim* 
ed  or  proved  his  Debt  (9),  and  has  delayed  making  a  dividend, 
in  which  case,  if  he  has  any  fund  in  his  hands,  the  Chancellor 
will  oblige  him  to  elect  within  a  given  time  (r). 

It  has  been  held,  that  if  a  Creditor  has  demands  upon  the 

(A)  49  Geo.  3.  121.  s.  14.  (n)  £x  parte  Warwiok,  44  Yea. 

(»)  Yoang  and  others  v.  Glass,  16  13tt. 

East,  252;  aod  see  H^ath  v.  Hall,  4  (0)  Ex  parte  Sharpe,   11  Ves.  204. 

Taunton,  326.  The  rule  has  giren  rise  to  some  very 

[k)  Ex  paKe  Wooley,  2  Yes.  81  pppressive  conduct,  as  in  the  case,  ex 

Bea.253.  S.  C.  1  Rose,  394.  parte  Callow,  3  Ves.  I. 
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Bankrupt  of  Distinct  natures,  or  in  different  rights,  he  18  at  lib- 
erty to  prove  one  under  the  CommiBsion,  and  proceed  at  Law 
for  the  recovery  of  the  other  (s)  ;  as  a  Band  Debt,  and  a  Debt 
by  Simple  dmtraet  ;  or  a  Bond,  and  a  demand  for  rent  (t)  ;  nor 
is  this  doctrine  affected  by  the  late  Statute  (ti) ;  but  where  the 
Creditor  might  comprise  the  whole  demand  in  one  Action,  as 
for  goods  sold  at  ^different  times,  he  is  not  permitted  to  [*669 
split  it,  and  proceed  at  Law  for  part,  and  come  under  the  Com- 
mission for  another  part  {x). 

The  Petitioning  Creditor  is  considered  as  having  made  his 
election  (y),  and  not  only  as  to  the  Debt  upon  which  the  Com- 
mission is  founded,  but  as  to  all  Debts  due  to  him  from  the 
Bankrupt  (r). 

Where,  in  cases  of  Partnership,  there  are  joint  and  separate 
Commissions,  persons  who  are  both  joint  and  separate  Creditors 
must  elect  whether  they  will  claim  upon  the  joint  or  separate 
Eund ;  nor  does  a  Creditor  on  h  joint  and  separate  Bofid  lose  his 
right  to  elect  by  having  a  Bill  drawn  in  the  joint  names  of  the 
Creditors,  on  third  persons,  indorsed  to  him  (a). 

If  a  Bankrupt  surrender^  in  discharge  of  his  Bail,  and  the 
Creditor  does  not  proceed  to  charge  him  in  Execution,  in  con* 
sequence  of  which  he  is  discharged,  it  does  not  amount  to  any 
election  (b). 

Petitions  in  Bankruptcy. 

An  Assignee  under  a  Commission  of  Bankruptcy  cannot  by 
Petition  call  upon  a  person  who  claims  nothing  under  the 
Bankruptcy.  If  such  person  possesses*  property  belong-  [*670 
ing  to  the  Bankrupt,  the  Assignee  must  bring  an  Action,  or  file  a 
Bill.  {d). 

All  Petitions  in  Bankruptcy  must  before  they  are  presented 
for  bearing,  be  signed  bv  the  Petitioners,  except  in  cases  of 
Partnership,  or  a^ence  from  the  kingdom  :  in  the  former  case, 
the  signature  of  one  of  the  Partners  is  sufficient,  and  in  the  lat- 
ter, the  Petition  must  be  signed  by  the  person  presenting  the 
same,  ojn  behalf  of  the  person  so  abroad ;  and  the  signature  of 
each  person  signing  as  a  Petitioner,  (unless  such  Petitioner  be  a 

Ti)  Ex  parte  Grove,  1  Atk.  105;  jua.  159.    Ex  parte  Lewis,  I   Atk. 

ati4  see  ex  parte  Matthews,  3  Atk.  154.  Ex  parte  waixl,  1  Atk.  153.  Ex 

816.  parte  Callow,  3  Yes.  2.  Ex  parte 

(0  See  ex  parte  Botterill,  I  Atk.  Bryant,  1  Ves.  &  Bea.  215. 

109.    Ex  parte  Grosvenor,  14  Ves.  («)  1  Cooked  Bankrupt  Law,  30. 

589 ;    and  see  ex  parte  Crinsoz,  1  Grerff's  edit. 

Bro.  C.  C.  270.  (oj  Yid.  ex  parte  Hay,  15  Ves.  p. 

iu)  49  Geo.  3  c.  121.  s.  14.  4.  Ex  parte  Rowlandson,  3P.  Wms. 

(x)  Ex  parte  Grosyeoor,  14  Ves.  405. 

.^87 ;  and  see  ex  parte  Matthews,  3  (6)  Ex  parte  Candall,  6  Ves.  446. 

Atk.  817.  (d)  Ex  parte  Pease  and  others,  19 

(y)  Ex  parte  Hopkinson,  1  Ves.  Ves.  47. 
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Solicitor)  (e),  must  be  attc^sted  by  the  Solicitor  actaally  preseot- 
ing  the  Petition,  or  by  some  person  who  shall  state  himself  iQ 
bis  attestation  to  be  attorney,  Solicitor,  or  Agent  of  the  party 
signing  in  the  matter  of  the  Petition  (J).  Nor  can  a  Peiitioii 
once  presented  and  answerd  be  withdrawn  without  leave*  The 
title  of  a  Petition  in  Bankruptcy  has  been  allowed  to  be  altered 
on  paying  the  Costs  of  the  day  (g). 

A  Bankrupt  Petition  attested  by  the  agent  of  the  Attorney 
who  presented  the  Petition,  is  not  a  sufficient  compliance  with 
the  general  order  (A).  When  an  improper  Petition  in  Bank- 
ruptcy was  presented,  the  Attorney  under  the  circumstances  was 
ordered  to  pay  the  Costs  (t). 

67 1*]     *SuTTendtr  and  Examination  of  Bankrvpt  and  others* 

By  the  5th  Geo.  2,  c.  30,  s.  5,  the  Bankrupt  has  forty-two 
days  to  surrender  after  notice  left  at  his  house,  or  personal  no- 
tice, if  in  prison,  and  advertisement  in  the  Gazette ;  but  this 
time  for  surrendering  may,  at  the  instance  either  of  the  Bank- 
rupt  or  .his  Assignees  (A:),  be  enlarged  by  the  Chancellor  for  a 
term  not  exceeding  fifty  days.  If  the  bankrupt  does  not  sur- 
render within  the  time  prescribed  he  is  guilty  of  felony. 

If  the  Bankrupt  does  not  surrender  within  the  time  prescribed 
by  the  above  mentioned  Act,  he  may,  by  petition  to  the  Chan- 
cellor, state  circumstances  of  surprize,  or  unavoidable  accident 
(/),  which  prevented  his  surrender,  illness,  for  instance  (m),  and 
pray  for  an  order  that  the  Commissioners  may  be  at  liberty  to 
appoint  a  Meeting,  and  take  the  Surrender  (n) ;  and  such  Qnler 
will  be  made  although  the  Assignees  object  (o).  An  Order  to 
this  effect  leaves  the  Commissioners  an  option  whether  they  will 
admit  the  Bankrupt  to  surrender,  or  not ;  nor  does  it  bear  a 
prosecution  for  not  surrenderine  (p),  but  is  only  a  sort  of  inti- 
672*]mation  that  the  Chanceller  does  not  thinlc  *it  fit  that  he 
should  be  capitallv  prosecuted.  If  an  indictment  were  prefer- 
red, a /^ardon  would  be  granted  (q).  An  omission  to  surreoder, 
if  not  wilful,  is  not  a  Felony  (r).  Lord  Macdtsfield  in  cases  of 
this  kind,  where  the  Bankrupt  had  from  ignorance^  or  acddtnL 

(e)  Ex  parte  KingdoDy  1  Madd.  (n)  Aaonymous  Case,  15  Ves.  p.  1. 

Rep-  446.  See  also  ex  parte  Jackson,  ib.  p.  1 19. 

(/)  Vid  Order  IS  Aur  1809.  FuUer's  Case,  10  Ves.  496.    Hinui- 

(^y  Ex  parte  Revr,  1  Madd.  Rep.  son's  Case,  ibid.,  and  ex  parte  Gra- 

309,  S.  C.  2  Rose,  309.  bam,  3  Bro.  C.  C.  48.    Ex  parte 

{h)   Ex  parte  Wecton,  1  Madd.  Sbiies,  1  Madd.  Rep.  S48. 

Rep.  75.  (o)  Ex  parte  Shiles,  1  Madd.  Bep. 

(i)  Ex  parte  Ca&bert,   1  Madd.  t48.  t  Rose,  381. 

Rep.  78.  (p)  Ex  parte  Ricketts,  6  Yes.  445. 

ilc)  Fuller's  Case,  10  Ves.  189.  (q)  Ex  parte  Lavender,  18  Ves.  19. 

(I)  Ex  parte  Dawson,  2  Cox,  48.  (r)  Ambl.  ^7. 

(m)  Ex  parte  Bould,  2  Bro.  C.  C. 
49. 
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not  attend  his  Examination,  w oald  supersede  the  Commission  in 
order  to  prevent  a  prosecation  (s) ;  but  his  aothority  to  do  so 
has  been  questioned  (<)• 

After  the  Order,  the  Bankrupt  has  still  an  option  whether  he 
will  surrender  or  not ;  and  if  he  does  not,  it  seems,  it  would  not 
be  a  Contempt  (ti). 

Whether  the  Bankrupt  after  such  an  Order  to  surrender  may 
be  taken  in  Execution  by  a  Creditor  before  the  time  has  expired, 
does  not  appear  to  have  been  determined  (x).  It  has,  howev- 
er, been  decided  that  he  cannot  he  arrested  (y) ;  unless  it  be  at 
the  suit  of  the  Crown  (;?)• 

In  a  case  where  a  Bankrupt  has  escaped  from  prison,  and  was 
retaken  by  the  gaoler  upon  his  return  from  an  examination  on 
a  Surrender,  under  the  Lord  Chancellor's  Order,  after  the  time 
prescribed  by  the  Statute  for  his  Surrender,  it  was  not  consid- 
ered as  *a  Contempt,  and  he  was  held  not  entitled  to  his  [*673 
discharge  (A). 

It  seems  doubtful,  whether  in  these  cases,  where  the  Party 
has  not  surrendered  in  time,  he  is  entitled  to  his  Certificate,  and 
can  be  considered  as  having  conformed  to  the  Statutes  (t). 

The  Bankrupt  is  not  bound  to  surrender  until  the  last  Meet- 
ing ;  but  if  the  Commissioners  have  reason  to  think  that  he  in- 
tends to  secrete  his  Effects,  they  may  summon  him  to  be  examin- 
ed in  the  intermediate  period  between  the  finding  of  the  Bank- 
ruptcy and  the  time  appointed  for  his  Examination  (A:)*  And 
after  a  Bankrupt  has  passed  his  Examination,  he  may,  at  a  sub- 
sequent day,  be  further  examined  (/)  ;  and  is  compellable  to 
attend  (m). 

So,  a  Bankrupt,  if  he  chooses,  may  surrender  immediately 
upon  his  being  adjudged  a  Bankrupt,  and  before  the  first  Meet- 
ing at  Guildhall ;  and  this  is  usually  done,  as  the  Bankrupt,  by 
the  surrender,  becomes  free  from  arrest  for  forty-two  days  from 
the  time  of  his  surrender  (n),  (which  comprehends  the  whole 
of  the  forty-second  day  (o),  and  for  the  time  during  which  such 

(«)  Ex  parte  Wood,  1  Atk.  2^ ;  don  say  the  ground  of  the  Decision 

ana  see  ex  parte  Lavender,  18  Ves.  in  that  Case  was,  that  the  Bankrupt 

18.  was  considered  as  never  having  been 

(I)  See  I  Christ.  B.  L.  125.  out  of  custody. 

(tt)  Ex  parte  Johnson,  14  Yes.  p.  (t)  See  Ambler,  308,  and  1  Chris- 

41.  tian^s  Bankt  Lav,  128,  edit.  1. 

(x)  15  Ves.  p.  1.  [k]  Ex  parte  Lingood,  1  Atk.  240. 

(y)  In  the  matter  of  Dalton,  1  Ball  Fuller's  Case,  10  Ves.  183. 

ft  Bea.  130 ;  and  see  Davis  v.  Trot-  (/)  Davis  v.  Trotter,  3  Esp.  N.  P. 

tor,  8T.R.  130.    In  ex  parte  Jack-  40.     Rex  v.-  Perrot,  2  Burr.   1124, 

son,  MS.  S.  C.   15  Ves.  52,  it  was  cit.  1  Cooke.  448.  edit.  6  ;   and  see  5 

held,  that  the  Arrest  of  a  Bankrupt,  Geo.  %  c.  36,  •.  I,  which  seems  to 

who  had  been  attending  a  Petition  enforce  such  examination,  as  observ- 

for  a  Meeting  to  take  his  Surrender,  ed  by  Mr.  Christianas  Bank.'Law,  1 

aiid  called  on  his  Solicitor  upon  his  vol.  p.  188. 

way  home,  was  bad.  Cm)  See  Anon.  14  Ves.  451  • 

(x)  Ex  parte  Temple,  2  Rose,  22.  2  (n)  Ex  parte  Wood,  18  Ves.   1.  S, 

Vet.  k  Ben.  301.  C.  mentioned  i   Christian's  Bankt. 

()b)  Ex  parte  Johnson,  14  Ves.  p.  Law,  131. 

36.    I  think  I  have  heard  Lord  £1-  (o)  Ex  parte  Donlery,  9  Ve^i^SIS. 

Vol  II. .  52 
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674*]  Examiaaiion  is  adjourned  (p) ;  and  this,  *tboiig|b  tb6 
CommissioDers  have  omitted  to  indorse  tbe  Adjourament  of  hia 
Summons  (/>)• 

To  avoid  the  inconvenience  of  the  atteindance  of  Coonnis- 
sioners  in  prison  to  take  the  e&^imination  of  Bankmpts  charged 
in  execution  according  to  the  Statute  (9);  it  is  provided  by  tbe 
49th  Geo.  3,  c.  121,  8«  13,  that  Bankrupts  taken  in  execution 
may,  on  their  last  exatnination,  be  brought  before  the  ConuDia- 
sioners,  as  in  cases  of  custody  under  Mesne  Process  (r). 

If  a  Bankrupt  be  arrested  whilst  he  is  bonajide  at  (s),  or  on 
his  way  to  (/)  or  from  (u)  his  Examination,  he  will,  on  Motion 
and  Affidavit,  be  discharged,  a  Petition  not  being  necessary ;  nor 
is  such  protection  founded  only  on  the  Act  of  Parliament, 
{5  Geo.  2,  c.  30,  s.  5,)  for-he  is  considered  as  entitled  to  it  with- 
out the  authority  of  the  Act  (x).  Tbe  Protection  extends  to 
eveiy  mode  by  which  a  Creditor  can  arrest  a  Bankrupt  for  a 
Debtf  whether  in  Law  or  in  Equity  (y). 

Nor  does  an  Arrest  at  the  Suit  of  the  Crown,  while  the  Bank* 
rupt  is  actually  going  through  his  Examination  before  tbe  Com- 
missioners, form  an  exception  to  the  Rule  (z) ;  but  the  Crown 
not  being  bound  by  the  Statutes  of  Bankruptcy,  the  protection 
of  a  Bankrupt  from  %ti  Extent  is  limited  to  actual  attendanee  (a). 

675*]  *The  privilege  of  a  Bankrupt  extends  to  tbe  case  of  an 
Arrest  upon  an  Attachment  for  non-payment  of  Money  under 
an  Award,  made  a  Rule  of  Court  (6),  or  for  non-payment  of 
Money  under  an  order  of  Court  (c)  ;  but  it  has  been  held,  ibat 
tbe  taking  of  the  Bankrupt  by  Bail,  is  not  a  contravention  of  the 
Act  of  Parliament  {d). 

The  Chancellor  has  refused  to  dischai^e  a  Bankropt  arrested 
on  his  return  from  Commissioners,  to  whom  he  had  applied  to 
surrender  at  a  private  Meeting  (e)« 

A  Bankrupt  imprisoned  at  the  time  of  tbe  date  of  bis  Protec- 
tion IS  not  privileged  against  subsequent  Detainers  (/)• 

Where  a  Bankrupt  is  ordered  to  be  discharged,  tbe  naual 
way,  is,  to  direct  the  Creditor  forthwith  to  cause  him  to  be  dis- 
cbaiged ;  by  whkb  means  the  SheriiTis  protected  from  the  vex- 
ation of  an  Action  for  an  escape  (g) ;  and  where  the  Bankropt 
is  ordered  to  be  discharged,  it  is  generally  with  Co^ts  (A)« 

if) See 5  Geo. S^c  30, s,  a.  1  Cook  (z)  Exparte  RaBseli,  1  Rose,  278. 
BkL  Law,  p.  IS9,  ed.  6.  S.  C.  19  Yes.  163. 

(p)Price,  ex  parte,  3  Ves.  ftBea.  (a)  Ex  imrte  Temple,  2  Hose,  2t. 
S3.  S.  C.  2Ve8.  &Bea.3»l. 

J9)5  Geo.  S,  c  3(^  9.  6.  (*)  Ex  parte  Parker,  3  Vcs,  554. 

r)  IWd.  (c)  Ex  parte  M'WHliaiiis,    I  Sdi. 

«)  See  SB  parte  RuseD,   i  Rose,    &  Lefr.  169. 
^  {d)  Ex  parte  Gibbons,  I  AOr.  S37. 

"^  ^Xle^Case,  1 1  Ves*  556.  r«j  Ex  parte  Ross,  I  Rose,  J30. 

f/)  Ex  parte  Goldfe,  f  Merir,  1 76. 
gr)xEx  parte  DonlereT,  9    Ves. 

I  w.  ^^^  ***'^  31 8.  Ex  pcrte  WfKfi . 
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The  Cbaocellor  will  Dot  onake  ad  Order  apon  the  Commis* 
sioners  relative  to  their  Examination  of  the  Bankrupt  (t). 

The  Examinatum  of  the  Bankrupt  as  to  particular  points 
^cannot  be  prevented  bj  an  agreement  of  the  friends  of  [*676 
the  Bankrupt  to  paj  a  sum  of  Money  ;  such  agreement  is  not 
binding,  it  being  contrary  to  the  policy  of  the  bankrnpt  Law, 
and  having  the  effect  of  suppressing  an  Examination,  which  is 
necessary  to  ascertain,  among  other  things,  whether  or  not  the 
Bankrupt  is  entitled  to  his  Certificate  (Ar)  ;  but  a  Covenant  by 
ft  friend  of  the  Bankrupt  to  pay  all  his  Creditors  their  full  Debt, 
in  consideration  that  they  will  not  proceed  any  farther  under 
the  C^ommtssion,  is  good  (/)  :  an  agreement,  however,  of  this 
description  would  probably  be  considered  as  void,  if  made  un- 
der circumstances  which  might  entitle  it  to  the  denomination  of 
compounding  a  Felony* 

Let  1ft  Bankrupt's  conduct  be  ever  so  improper  he  is  entitled, 
under  the  5  Geo.  3,  c.  50,  s*  5,  to  an  inspection  of  his  Books 
with  a  view  to  his  Examination  (m). 

If  on  the  Examination  it  can  be  made  out  that  the  Bankrupt 
has  concealed,  or  has  not  delivered  up,  a  particular  book,  he 
may  be  indicted  under  the  Statute  (n). 

The  question,  as  to  what  a  Bankrupt  may  be  examinedj  is  a 
question  of  Law« 

If  Commissioners  commit  a  Bankrupt  for  not  answering,  or 
for  answering  in  an  unsatisfactory  manner,  the  Bankrupt  may 
by  an  Habeas  Corpus  have  the  propriety  of  the  questions,  or  the 
sufficiency  of  the  ^answer,  determined  upon  by  the  Chan-  [*677 
cellor,  or  the  Common  Law  Judges  (o). 

If  a  commitment  be  illegal,  an  Action  lies  against  the  Com- 
missioners (p). 

When  Commissioners  commit  a  Person,  the  Chancellor  will 
not  interfere  upon  Petition  (9),  he  can  do  no  more  than  grant  a 
Habeas  Corpus  to  bring  up  the  Party  ;  and  this,  not  in  virtue  of 
his  statutory  authority  in  Bankruptcy,  but  in  virtue  of  his  statu- 
tory authority  under  the  Habeas  Corpus  Act  (r) ;  and  if  the 
Commitment  is  legal,  the  Chancellor  has  not  a  discretionary* 
authority  to  discharge  him  upon  circumstances  (s). 

It  has  been  held,  tliat  it  is  not  a  fatal  objection  to  a  Commit- 
ment of  a  Bankrupt  by  the  Commissioners,  that  the  Order  of 

(i)  Ex  parte  Cridlaod,  3  Ves.  &       (p)  Perkios  v.  Proctor,  2  Wils. 
104.  38ie.    Miller  ▼.  Seare,  t  Bl.  1 141. 


(i^)NeroU  v.  Wallace,  3  T.  R.  (9)  Taylor^t  Case,  8    Ves.   300. 

17.  Ilorue  V.  Lancj,  2  Dick.  170.     £x 

(I)  Kaye  ▼.  Boulton,  6  T.  R.  134.  parte    TomktnaoQ,    10    Vet.    106 ; 

1  Cooke,  459,  edit  6.  contra  ex  parte  Liogood,  I  Atk.  34$. 
(tn)  Ex  parte  Ross,  17  Ves.  376.  *  (r)  See  ex  parte  lunff,  II  Ves.  an^ 
rn)  Ibid.  37U.  ex  parte  Page.  17  Yes.  60.  8ee 
io)  See  ex  parte  Tiinirood,  t  Atk.  post.  p.  653. 

2  J 2.  (*)  Ex  parte  Neirlan,  11  Vet. BV'. 

{?.  C.  MS. 
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Commitmeiit  was  made  in  the  absence  of  tbe  Bankropt,  and  that 
it  bore  date  tbe  day  the  ExaminatioD  took  place,  tboagh  made 
some  days  afterwards  (t). 

A  Bankrupt  may  be  committed  by  the  Commissioners  tboagh 
upon  his  Examination  he  swears  posiiively,  if  his  answers  are 
not  reasonably  satisfactory  (ti). 

678*]  If  a  question  be  asked  of  a  Bankrupt,  the  answer  *to 
which  might  subject  him  to  a  prosecution  for  Felony,  he  may,  it 
seems,  demur  to  the  question ;  and  if  he  is  committed  for  not 
answering,  the  Chancellor,  on  a  Habeas  Corpus^  would  discbarge 
bim  ;  but  be  is  bound  io  answer  what  may  subject  him  to  Penal- 
ties, smuggling  or  gaming  transactions  for  instance  {x)*  Neither 
is  a  Bankrupt  bound  to  answer  a  question  that  has  a  tendency 
to  accuse  him  of  a  criminal  act ;  but  he  must  submit  to  tbe  con- 
sequence of  that  refusal  being  unsatisfactory,  if  there  is  nothing 
unlawful  in  the  question  upon  the  face  of  it  (y).  * 

If  a  Bankrupt  (2),  or  one  who  has  received  the  Bankrupt's 
Money,  refuses  to  account  for  it  because  his  answer  may  sub- 
ject him  to  Penalties,  he  will  be  considered  as  having  so  much 
still  in  his  hands  (a). 

Where  the  question  of  the  Commissioners  to  tbe  Bankrupt 
was,  whether  he  had  communicated  to  his  Assignees  accordi^ 
to  tbe  direction  of  the  Commissioners,  ^^  where,  and  bow.  Per- 
sons named  by  him  were  to  be  found,  and  if  not,  why  not  ?"  and 
be  answered,  '^  he  had  not,  and  could  state  no  reason,''  the 
Commitment  was  held  to  be  illegal,  the  Commissioners  bavii^ 
no  authority  to  delegate  their  power  to  examine  (6). 

If,  on  an  Habeas  Corpus^  the  Bankrupt  is  entitled  to  be  dis- 
charged from  his  Commitment,  owing  to  a  defect  inform  of  tbe 
Warrant,  the  Court  to  whom  the  Habeas  Corpus  is  directed, 
must  under  the  Statute  of  59  Geo.  9,  c.  30,  commit  the  Fatty 
(c). 

679*]  *The  Statute  of  Elizabeth  (13  Eliz.  c.  7,s.  5,)  empow- 
ers the  Commissioners  to  call. before  them  all  persons  known  or 
suspected  to  have  the  Property  of  the  Bankrupt  in  their  possess- 
ion, or  to  be  indebted  to  his  Estate,  and  to  examine  such  Per- 
sons on  oath.  This  authority  is  confined  to  Persons  of  that 
class,  and  within  that  description.  The  Witnesses,  unlike  Wit- 
nesses  at  Law,  are  bound  to  attend,  although  their  Expenses 

(/)  Salt's  Case,  13  Ves.  361.  (x)  Ex  parte  Meymot»  1  Atk.  900. 

(«)  Taylor's  Case,  8  Ves.  323.    13  (y)  Ex  parte  Olircr,  2  Ves.  &  Bea. 

Ves.  328.     Ex  parte  Pedley,  cit.  1  250. 

Cooke,  B.  L.  462.     Ex  parte  Now-  (z)  Ibid. 

Ian,  6  T.  R.   118.     Cassidy's  Case,  la)  Ex  parte  Symes,  U  Ves.    521. 

19  Ves.  326.    The  Case  contra,  Ped-  [b)  Cassidy's  cfaac,  19  Ves.  324. 

ley's  Case,  Leach,  365,  is  not  oonsid-  (e)  Ibid.  325. 
ered  as  Law.     See  ex  parte  Oliver, 
«Ves.  &Bea.  250. 
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ahoald  not  have  been  tendered,  nor  are  they  entitled  to  haTo 
their  Expenses  paid  until  the  Examination  is  concladed  (d). 

^ssigneeSm 

Br  the  5th  Geo*  2,  c.  30,  it  is  enacted,  ^^  that  the  Commission- 
ers shall  forthwith,  after  they  have  declared  the  Person  against 
whom  a  Commission  shall  issue,  a  Bankrupt,  appoint  a  time  and 
place  for  the  Creditors  to  meet,  in  order  to  choose  an  Assignee 
or  Assignees  of  such  Bankrupt's  Estate,  hnd  Effects  ;^'  but  the 
Assignees,  if  they  find  it  expedient,  may  adjourn  the  appointed 
Meeting  for  the  choice  of  AssigneesVe). 

Until  Assignees  are  chosen,  the  bankrupt  represents  his  Es- 
tate ;  so  that  if  a  Bill  drawn  by  the  Bankrupt  is  dishonoured  af- 
ter the  Bankruptcy,  and  before  the  choice  of  Assignees,  notice 
of  such  dishonour  must  be  pven  to  the  Bankrupt  (/)• 

The  choice  of  Assignees  is  given  to  the  majority  of  the  Cre* 
ditors  in  valtUj  present  at  the  Meeting  for  the  choice  of  Assign- 
ees, having  Debts  to  the  amount  of  *\0L  and  upwards,  as  [*680 
Persons  the  most  interested  in  the  distribution  of  the  Property, 
subject  to  a  control  by  the  Chancellor,  the  largest,  most  gener- 
al, and  unqualified  of  any  of  the  Authorities  given  to  him  in 
Bankruptcy  (g).  Commissioners  upon  the  day  for  choosing 
Assignees,  which  is  always  at  the  second  Meeting,  are  not  to  ex- 
amine critically  into  the  Debt,  but  to  admit  Creditors  for  what 
they  swear  is  due  to  them,  as  they  arc  liable  to  account  after- 
wards (h) ;  but  though  the  Creditor  swears  positively,  yet  if  the 
Commissioners  have  just  grounds  to  doubt  the  fairness  of  the 
Debt,  they  do  right  to  admit  it  only  as  a  c/otm  (t).  The  cir- 
cumstance of  some  of  the  Creditors,  whose  votes  would  have 
turned  the  scale,  being  absent  abroad  (A:),  or  by  accident,  will 
not  invalidate  the  choice ;  but  it  would  be  different  if  Creditors 
were  kept  back  hj  fraud  (I). 

If  the  Debt  of  one  Creditor  be  so  great  as  to  amount  to  more 
in  value  than  the  other  Debts,  he  may  choose  himself  as  Assign- 
ee (m). 

A  Person  buying  up  Debts  of  the  Bankrupt  is  only  entitled  to 
one  vote  (n). 

Separate  Creditors  cannot  vote  for  Assignees  under  a  joint 
Commission  (o)  unless  the  joint  Creditors  are  paid  in  full ;  nor 

(d)Ex  parte  Boscoe,  1  Meriv.  191,  {k)  See  ex  parte  Grignier,  1  Atk. 

2.  90. 

(e)  Ex  parte  Garland,   1  Madd.  (l)  Ex  parte  Surtees;  12  Ves.  12. 
Bep.  318.  (m)  1  Cooke's  Bank.  Law,  275, 

(/)  Ex  parte  Moline,  19  Ves.  216.  Gregg's  edition. 

1^)  1  Atk.  69.  (nj  Anon.  1 5th  Jan.  1804,  MS. 

Ul  Ex  parte  Sartees,  12  Ves.  12.  (oJExparteTaitt,  16  Ves.  193.Ex 

(n)  Ex  parte  SimpsoD,  I  Atk.  68.  parte  Jepson,  19  Ves.  224. 

(f)  Ibid.  71. 
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caq  joiDt  Creditors  vote  to  the  choice  of  Assignees  ander  a  sep» 
arate  Commissiofi  (f). 

681^]  *rhe  Assignees  thus  chosen  are  entitled  to  the  custo- 
dy of  the  Papers,  usually  termed  tlie  Proceedings,  under  the 
Commission  (9). 

The  attendance  of  a  Bankrupt  on  the  Assignees,  to  assist  them 
in  making  out  the  Accounts  of  his  Estates,  seems  to  be  confined 
by  the  5  Geo,  2,  to  the  forty- two  Days,  or  the  enlarged  time  at 
most ;  but  if  the  Assignees  will  undertake  for  the  Creditors  un- 
der tlie  Commission,  that  they  shall  not  arrest  him,  the  Court 
will  order  him  to  attend,  notwithstanding  any  risk  he  may  run 
from  his  Creditors  at  large  (r). 

The  Assignees  represent  the  Creditors,  and  can  bind  them, 
for  purposes  connected  with  their  Trust  of  distributing  the  Pro- 
perty under  the  Bankrupt  Law ;  bat  have  no  authority,  it  seems, 
to  enter  into  an  agreement  disposing  of  the  Surplus  of  (be  Bank- 
rupt's Estate  afterpayment  of  10^.  in  the  Pound  (s). 

By  the  40th  Geo.  3,  c.  131,  s.  3,  if  ihe  Creditors  do  not  di- 
rect how  the  Money  arising  from  the  Bankrupt's  Estate  shall  be 
paid  in,  the  Commissioners  have  an  authority  givelT  them  for 
that  purpose,  and  may,  upon  the  application  of  the  Assignees, 
order  the  Money  paid  in  to  be  ihvested  in  Exchequer  Bills. 

Assignees  are  considered  as  Trustees,  and  Lord  Eldon  seems 
to  have  thought  an  Assignee  is  liable  for  the  misconduct  of  bis 
Go-Assignee  (/)•    . 

If  one  be  chosen  Assignee  under  an  Estate  to  which  the  As- 
682^  signee  is  indebted,  and  Accounts  exist  between  *them, 
the  Chancellor  will  not,  on  Petition,  remove  the  Assignee  in  the 
first  instance,  but  will  appoint  another  Assignee  with  a  power  to 
review  bis  Accounts,  and  if  it  be  found  necessary  to  file  a  Bill 
against  the  Assignee,  a  Petition  may  then  be  presented  to  have 
him  discbaiiged  (u). 

It  is  the  duty  of  the  Assignees  to  sell  all  the  Bankrupt's  Pro- 
perty, as  soon  as  it  can  be  done  with  advantage  ;  nor  ace  they 
justified  in  deferring  a  Sale  of  a  Bankrupt's  Estate,  though  with 
the  honest  view  of  procuring  Money  for  it  (a;),  unless  a// the 
Creditors  agree  ;  for  if  any  one  Individual  Creditor  refuses  to 
defer  the  Sale,  and  a  loss  is  incurred  by  not  sellhig,  the  Assign- 
ees, it  seems,  will  be  compelled  to  make  good  such  Joss  (y).  The 

(p)  Ex  parte  Parr,  1  Hote,  78.  S.  Bea.  139,  and  ex  parte  De  TasteW  t 

C.  18  Ves.  65.     See  the  remarks  of  Ves.  Si  Bea.  280.    Ex  parte  Smith, 

Mr.  Cbristiao  onthissnbject,  I  Bank.  ib.  518. 

Lav,  260,  and  ibid.  S  Vol  p.  179.  (x)  See  on  (bis  subject,  ex  parte 

(q)  Ex  parte  Scartli,  15  Yes.  S93.  Gorin?,  1  Ves.  Jan.   169.  S.  C.  noli- 

(r)Ex  parte  Turner,  1  Atk.  148.  ced  1  Cookers  B.  L.  375.    Greegr's 

is)  Ex  parte  Barfit,  \t  Ves.  15.  edit. 

(Q  Anon.  MS.  15th  January  1804.  (y)  See  ex  parte  Hoipbes,  6  Ve^. 

(11)  Anon.  MS.    1805  ;  and  see  on  62^. 
^liis  enbject,  ex  parte  Mills,  3  Ves.  fc 
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Chancellor  does  notgive  directrons  about  the  mode  of  selling  the 
Estate,  as  in  Sales  before  a  Master ;  bat  that  is  left  to  the  Con* 
misftioaers,  who  will  sell  in  the  manner  they  think  most  advan- 

tageoii8.(2^). 

In  a  former  part  of  this  Work  (b)  some  obsenrations  have 

been  made  as  to  the  Title  which  Assignees  are  bound  to  give 

on  a  Sale  by  them* 

By  the  4^  Geo.  3,  c.  121^  s.  5,  particular  directions  are  giv- 
en  respecting  the  Examination  by  the  Commissioners  of  the  As- 
signees, previous  to  declaring  a  Dividend  ^  and  by  the  same  Act, 
the  Commissioners  are  directed  to  Charge  Assignees  with  In- 
terest at  the  rate  ^of  Twenty  per  Cent,  for  all  Sums,  [*6S3 
part  of  the  Bankrupt's  Estate,  wilfully  retained,  or  employed  by 
them  for  their  own  benefit.  Preceding  Cases,  therefore,  on 
this  subject,  it  is  not  necessary  to  notice  ;  and  by  the 'same  Sta- 
tute (c)  it  is  also  provided,  tliat  the  Certificate  of  any  Assignee 
becoming  Bankrupt,  being  indebted  to  the  Estate  of  the  Bank- 
rupt of  which  he  was  an  Assignee,  in  100/.  or  upwards,  in  res- 
pect of  Moneys  received  by  him  as  A9stgtiee,  and  wilfully  re- 
tained or  employed  by  him  for  his  own  benefit,  shall  only  dis- 
charge his  Person,  and  hid  future  Elflects  shall  remain  liable  for 
so  much  of  such  Debt  as  shall  not  be  paid  by  Dividends^  with 
lawful  Interest  {d). 

By  the  same  Act  it  is  provided,  that  no  Action  shall  be  broagbt 
for  a  Dividend  against  the  Assignees,  as  might  previously  have 
been  done  (e)  ;  but  authority  is  given  to  the  Chancellor,  upon 
Petition,  to  order  the  Assignees  to  pay  the  same,  with  Interest 

(/)• 
The  Assignees,  it  seems,  in  consequence  of  their  Covenant 

with  the  Commissioners^  are  bound  to  exonerate  them  from  the 

expense    occasioned  by  an  Action  for  false    imprisonment 

brought  against  them  by  the  Bankrupt,  in  which  he  was  non« 

suited  {g)» 

If  a  Person  in  whose  hands  the  Bankrupt's  Books  are,  refuses 
to  produce  them  before  the  Commissioners,  they  may  commit 
biro  (A). 

^Though  the  Bankrupt  has  passed  his  examination,  and  [*684 
obtained  bis  Certificate,  the  Chancellor  has  authority  to  enforce 
the  Commissioners'  order  for  the  attendance  of  the  Bankrupt 

(z)  Ex  parte  Coming,  1   Vea.  jan.  Christiao's  observatioDs  in  support  of 

43<  Browne  ▼.  BuUen,  1  vok  Bank.  Law, 

(5)  See  ante,  1  vol.  p.  438.  p.  316  ;  and  see  Clarke  v.  Capson,  2 

(cj  Sec.  6.  Yea.  inn  668. 

(dy  See  ex  parte  Atkineon,  3  Yes.  (/]  Sec.  IS. 

ft  Bea.  14.  (g)  Linthwaite,  ex  parte,  10  Ves, 

U)  See  Browne  ¥.  Bulleo,  Doupl.  234. 

392.      lajttDctions,   howoTer,   haye  (4)  Ex  parte  Keith,  2  Bra.  C.  C. 

been  gpranted  insvcb  cases^    See  At-  600. 

aignees  of  Gardiner  f.  Shannon,  2  (t)AnOB*  15  Yet.  449. 
Sch.   #s  Lefr.    228 ;   but   see  Mr. 
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By  the  5  Geo.  3,  c.  30,  it  is  provided,  that  no  Suit  in  Equity 
shall  be  commenced^  nor  any  disputes  submitted  to  ArbiiratUm, 
nor  any  Commission  made^  hy  anj  Assignee  or  Assignees,  with- 
oat  the  consent  of  the  major  part  in  value  of  the  Creditors  of 
such  Bankrupt,  who  shall  be  present  at  a  Meeting  of  the  Credi- 
tors pursuant  to  Notice  to  be  given  in  the  London  Gazette  for 
that  purpose  ;  and  Creditors  cannot  give  a  general  power  to  As- 
signees to  prosecute  Suits,  or  submit  matters  to  arbitration,  at 
their  own  discretion,  but  there  must  be  a  Meeting  of  Creditors, 
upon  a  Notice  given  in  the  London  Gazette^  to  consider  of  each 
parliculiar  Suit,  or  Case  for  Arbitration  (Ar),  or  Composition  (/), 
and  the  majority  in  value  who  are  present  bind  those  who  are 
absent  (m).  If  Assignees  sue  out  a  Copnmission  against  a  Per- 
son who  is,  perhaps,  a  Crown  Debtor,  without  the  consent  of 
Creditors,  that  cannot  be  the  subject  of  complaint,  expedition 
being  so  very  important  in  such  a  Case  (n). 

Assignees  may  bring  Actions  at  Law  without  previously  con- 
vening the  Creditors  (o) ;  and,  it  seems,  that  tboagh  Assignees 
cannot  file  a  Bill  without  the  consent  of  the  Creditors,  yet  that 
GB5*}  a  Creditor  may  file  *a  Bill  at  the  peril  of  being  himself 
obliged  to  pay  the  Costs  (p). 

If  a  Suit  be  instituted  by  Assignees  on  behalf  of  a  Bankrupt, 
and  the  Creditors  are  not  interested  in  the  object  of  the  Suit, 
their  assent  to  it  is  not  necessary  {q). 

One  of  two  or  more  Assignees  of  a  Bankrupt  may  sue  in 
Equity  without  the  others  joining  in  the  Suit  (r). 

If  a  Solicitor  carries  on  Suits  for  an  Assignee  without  the  au- 
thority of  the  majority  in  value  of  the  Creditors,  the  Estate  of 
the  Bankrupt  is  not  liable  to  his  Bill  for  such  Suits  (s). 

Assignees  under  a  Commission  of  Bankruptcy  cannot  par- 
chase  For  their  own  benefit  either  any  part  of  the  Estate  of  the 
Bankrupt,  or  a  Creditor's  right  to  the  Dividends  (u)  ;  and  where 
the  Assignee  had  so  purchased  the  Bankrupt's  Estate,  be  was, 
on  that  ground,  removed  (x). ' 

Nor  is  a  Commissioner,  or  Solicitor  under  the  Commission, 
permitted  to  purchase  either  on  his  own  or  another's  account 

(y). 

The  Assignees  must  make  a  Dividend  after  four  Months,  and 
within  twelve,  from  the  issuing  of  the  Commission,  and  give 
twenty-one  Days  previous  notice  in  the  Gazette  (z).  A  second 
Dividend  must  be  made  within  eighteen  Months,  and  such  Div- 

(I?)  Ex  parte  Whitchurch,  1  Atk.  (r)  Ibid. 

90.  {»)  Es  parte  Whitchurch  and  oth- 

(/)  Cooper  V.  Pepys,   1  Atk.  106.  era,  1  Atk.  210.              * 

Waroer  t.  Watkins^  2  Atk.  7.  (u)  Vid.  Regulatioiis  in  Bankmpt- 

im)  Ibid.  cy  6  Ves.  5.  &e  ante,  I  y6L  p.   1 10. 

[n)  Anon.  MS.  Ix)  Ex  parte  ReyncJds,  5  Vee.  707. 

0}  Cooke's  B.L.  279,  6tb  edition.  \y)  Ex  parte  Bennet,  10  Yes.  381. 

p)  Franklin  7.  Fenn,  Barn.  90.  See  ante,  1  vol.  p.  1 10. 

q)  Wakins  T,  Fry,  1  Meriv.  244.  («)  6  Geo.  2,  c.  90,  s.  39. 
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<  

ideod  *i8  final,  unless  there  are  future  Effects,  in  which  [*686 
case  a  Dividend  must  be  made  within  two  Months  (y). 

If  the  Dividend  is  not  made  at  the  period  pointed  out  by  the 
Act  of  Parliament,  ^nd  owing  to  the  complication  of  commer- 
cial affairs,  in  great  Bankruptcies,  it  seldom  is,)  the  Commission- 
era  must  give  notice,  in  the  Gazette  of  a  Time  and  Place  for  the 
Assignee  or  Assignees  to  attend,  and  show  cause  why  a  Dividend 
has  not  been  made;  and  if  no  satisfactory  reason  is  given,  the 
Commissioners  may  iappoint  a  Time  and  Place  when  and  where 
they  will  meet  to  make  such  Dividend(z). 

The  Chancellor,  it«eems,  has  a  discretion  for  the  general 
benefit  of  the  Creditors,  and  having  the  right  to  take  order  for 
the  distribution  of  the  Property,  may  make  such  order  as  to 
the  time  or  making  of  a  Dividend,  as  shall  appear  to  be  for  the 
general  benefit  of  the  Creditors  (a),  taking  care,  however,  not 
to  interpose  delay,  unless  satisfied  that  those  who  apply  have  a 
right  to  call  for  it,  and  that  finally  it  will  be  beneficial  to  them 
and  the  general  Creditors  {b)» 

'  If  a  Creditor  prove  under  the  Commission  a  Debt  upon  a 
Bill  of  Exchange,  and  another  Debt  by  simple  Contract,  and 
afterwards  receive  twenty  Shillings  in  the  Pound  on  the  Bill 
of  Exchange  from  the  Parties  liable  thereon,  he  cannot  take  a 
Dividend  on  the  whole*  Sum  proved  (although  it  should  not 
amount  to  twenty  Shillings  on  the  simple  Contract  Debt,)  but 
*can  only  receive  a  Dividend  in  respect  of  that  Debt  (c).  [*687 

If  a  Creditor  has  improperly  obtained  possession  of  any  of 
the  Bankrupt's  Property,  bis  Share  of  the  Dividend  may  be  re- 
tained unless  he  gives  up  such  Property  {d) ;  but  an  Assignee, 
it  has  been  held,  cannot  stop' a  Person's  Share  in  a  Dividend  on 
account  of  his  own  private  Debt,  owing  to  him  from  that  Per- 
son («). 

Assignees  are  not  justified  in  delaying  the  Payment  of  Divi- 
dends on  the  ground  that  notice  has  been  given  them  by  a  third 
Person  of  a  claim  upon  the  Dividends,  no  Petition  having  been 
presented  by  such  Claimant  within  a  reasonable  period  after 
such  Notice  of  claim  (/)• 

If  an  Attorney  has  received  Dividends  on  behalf  of  a  Cred- 
itor, and  has  not  paid  them  over,  the  Chancellor  will  on' Motion, 
order  the  Attorney  to  pay  the  Money  within  a  given  time  {g). 

Where  the  Banker  appointed  under  a  Commission  of  Bank- 
ruptcy  became  Bankrupt,  his  estate  was  held  not  to  be  entitled 

(V)  6  Geo.  f,  o. 90,  8.  37.  (ejExparte  Wbite,  1  Atk.   90; 

(«)  Vide  Order  Stti  March,  1794.4  bat  see  eontn  ex  parte  NockoM, 

Bid.  C.  G.  546.  Cooke's  Bankrupt  Law,  Ist  vol.  645. 

(a)£x  DarteKendaU,  17  Ves.  fitt,  edit  6Ui,  a  preferable  deciwm,  as  ob- 

BU.  S.  C.  1  Rose,  71.  ier?ed  1  Christn.  Bankt  Law,  317. 

(6)  17  Vea.  5S6.  CO  E«  l«rte  Abopp,    I  Madd. 

(c)  Ex  parte  WoodmaD»  1  Cox,  Rep.  603.  ^^ 
301.  (g)  In  the  matter  of  Jotapoo,  MS- 

[d)  Ex  parte  Smitb,  SBro.  46.  1805. 
Vol.  if.                              53 
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fo  aoj  Diiridend  od  a  Debt  proved  by  him  against  the  otberf 
ODtil  full  reimbureemeDt  of  ail  Property  of  that  Estate  beyond 
the  aiDoant  of  bis  Dividend  (A). 

688*]  Where  au  Assignee  dies  before  he  has  accounted  *for 
what  he  has  received,  and  leaves  no  personal  Assets,  the  Credit- 
ors, in  respect  of  his  Covenant,  have  a  Lien  upon  bis  real  Es- 
tate (t). 

Where  an  Assignee  under  a  Commission  of  Bankruptcy  died 
very  much  indebted  by  Bond  &c.  and  the  Creditors  of  the 
Bankrupt  petitioned  that  the  Administrator  of  the  Assignee 
might  account  before  the  Commissioners,  he  having  some  of  the 
Bankrupt's  Effects,  in  specie^  in  his  hands,  but  the  administrator 
denied  this  upon  oath,  and  swore  that  there  were  Debts  by  spe- 
ciality beyond  the  Assets ;  the  Court  thought  this  a  proper  case 
for  a  Bill,  and  not  for  a  summary  way  of  accounting  before 
Commissioners  (A). 

Part  of  the  Bankrupt's  Estate  having  been  paid  into  a  Bank, 
in  the  Names  of  three  Assignees,.one  of  whom  had  subsequent- 
^  absconded,  an  Order  was,  on  Petition,  made  on  the  Bank  to 
pay  the  Money  to  the  two  other  Assignees  (/)• 

If  all  the  Assignees  die,  and  the  heir  at  Law  of  the  Survivor, 
is  an  Infant,  the  Chancellor  has  authority  under  the  5  Geo.  2,  c. 
SO,  8.  31,  to  order  new  Assignees  to  be  chosen,  and  a  new  Bar- 
gain and  Sale,  and  Assignment,  the  former  being  vacated,  so  &r 
as  relates  to  Property  undisposed  of  (m). 

If  an  Assignee  under  a  Commission  of  Bankrupt  employs  an 
Agent  to  receive  money,  and  he  embezzles  it,  the  Assignee  will 
be  liable  to  make  it  good  to  the  Creditors,  unless  he  consulted 
689*]  the  body  of  the  ^Creditchrs  in  the  appointment  of  the 
Agent  (n)«  But  when  Assignees  employ  an  Agent  either  from 
necessity,  or  conformably  to  the  common  usage  of  mankind, 
they  have  not  been  held  liable,  provided  they  have  used  due 
precaution  in  the  choice  of  the  Person  employed  (o). 

The  negligence  or  misconduct  of  one  Assignee,  will  not  af- 
fect a  Co- Assignee  (p)» 

The  Court  can  act  in  a  summary  way  under  a  Commission 
of  Bankruptcy,  in  transactions  between  Creditors  and  As- 
signees ;  but  cannot,  on  Petition,  adjust  any  demands  that  one 
Assignee  may  set'  up  against  another,  concerning  a  private 
^reement  between  themselves,  independent  of  the  rest  of  the 
Creditors  {q). 

{h)  Grabam,  ex  parte  3  Ves.  &  (m)  £z  parte  Bainbridg«,  6  Ves. 

Boa.  ISO.  Ez  parte  Bebb,  19  Ves.  451. 

m.  (n)In  the  matter  of  the  Earl  of 

(i)  Primraie  v.  Bromley,  1  Atk.  LitcbfieM,  &c.  I  Atk.  88. 

89.  (o)  Ex  parte  Belchter,  AmbL  218. 

(k)  See  ex  parte  Markland^  2  P.  (p)  See  Earl  of  Litchfield,  ftc  ] 

¥rBi8.546.  Atk.  88.    Primrose  v.  Bromley,  1 

^  (0  Ex  ^larte  Haater,  1  Meriv.  408.  Atk.  89. 

£x  parte'CoIIiiiB,  2  Cox,  p.  427.  (o)  In  the  matter  of  the  Earl  d 

Ul^hfieM,  1  Atk.  88. 
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The  Court  will  not  permit  an  Assiguee  to  be  removed  as  up- 
on his  own  consent :  he  must  be  removed  by  the  act  of  the 
Court  (r),  , 

If  a  Person  cbosen  as  Assignee  be  permanently  resident  out 
of  the  jurisdiction  of  the  Court,  (in  Scotland,  for  instance,)  he 
may  be  removed  («)•  So  if  he  be,  Insolvent  ((),  or  becomes 
Bankrupt  ;  and  in  the  latter  case  the  Bankrupt  and  his  Assign* 
ees  must  join  in  the  Assignment  to  a  new  Assignee  (u).  Where 
an  Assignee  absconds  (x),  or  from  other  circumstances  be  can- 
not ^execute  an  Assignment  to  the  new  Assignee,  the  [*690 
Chancellor  has  directed  the  first  Assignment  and  Bargain  and 
Sale  to  be  vacated,  except  as  to  any  Sales  that  had  been  made 
of  the  Bankrupt's  real  Estate,  and  a  new  Assignment  and  Bar- 
gain and  Sale  should  be  made  from  the  Commissioners  to  such 
new  Assi^ee  (y). 

An  Assignee  will  not  be  removed  merely  because  he  most  ac- 
count, unless  there  is  something  in  the  nature  of  his  interest  ren- 
dering it  impossible  to  take  the  account  with  due  impartiality 
and  justice  ;  or  a  degree  of  misconduct  in  the  Assignee,  making 
him  unfit  to  execute  such  a  Trust  (z). 

Certificate. 

An  Agreement  in  writing  by  all  the  Bankrupt's  Creditors  to 
discharge  him,  would,  it  has  been  held,  be  sufficient,  and  equal 
to  a  Certificate  (a). 

In  order  to  give  effect  to  the  Certificate,  the  consent  of  a  pro- 
portion of  the  Creditors  must  be  first  obtained,  and  then  the 
consent  of  the  Commissioners ^  and  lastly  the  consent  of  the 
Chancellor. 

And  first,  with  respect  to  the  Signature  of  the  Creditors*  Un- 
less a  Person  proves  a  Debt,  or  shows  a  reasonable  ground  for. 
a  Claim,  he  cannot  sign  the  Certificate  (b).  It  is  necessary 
that  three  fifths  (c)  of  *the  Creditors,  in  number  and  val-  [*691 
ue,  whose  debts  amount  to  Twenty  Pounds,  should  sign.  If 
there  is  a  fraction,  one,  for  that  fraction,  must  sign  {d)*  The 
Signature  of  the  Creditors  is  a  voluntary  act,  and  uncontrolla- 
ble (e).    Applications  have  been  made  to  Parliament  to  renew 

fy)  Vid.  Regrolaiions    in  Bank-  Ex  parte  Harris,  3  Madd.  R«p.  473. 

mptcy,  6  Yes.  4.  See  ex  parte  Higgios,  1  Ball  L  Bea. 

Ex  parte  Grey,  13  Ves.  274.  21 
.  ex  parte  Griegner,  1  Atk. 

parte  Newton,  1  Atk.  97.  6£ 

parte  Higgios,  1  Ball  and  (I 

218.  («)  49  Geo.  Ill,  c  121,  s.  13. 

(y)  Ex  parte  Leman,  and  ex  parte  id)  1  ChrUt  Bank.  Law,  164. 

CooKe,  13  Yes.  217 '»    but  the  orders  (e)  Robson  ▼.  Calz,  DoqgL  216. 

in  those  cases  were  never  drawn  up.  Ex   parte  King,  7  East,    92.    Ex 

Quoere,  therefore  as  to  the  effect  of  parte  King,  10  Yes.  417.    13  Ves. 

vacating  the  Bargain  and  Sale.   See  181.  Ex  parte  Bs^pgley,  17  Ver,  118.' 


Yid.  ex  parte  Griegner,  1  Atk.        (*)  Bx  parte  Surtees,  12  Yes.  I4.- 
9lJ '  (a)  Trougbton  r.  Githey»  AmbK 
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the  provisions  of  an  Act  that  formerly  existed,  vesting  in  the 
Lord  Chancellor  the  power  to  give  the  Bankrupt  his  Certificate 
where  the  Creditors  have  refused  their  consent ;  but  upon  great 
and  repeated  consideration,  the  conclusion  was,  that  such  a 
discretion  should  not  be  intrusted  to  the  Great  Seal  (/)• 

Precipitancy  in  the  signing  of  Certificates  is  discouraged  (jg)  , 
and  it  seems  doubtful  whether  a  Signature,  previous  to  the  last 
Examination  is  effectual  (A),  though  this  may  operate  harshly 
upon  the  Bankrupt ;  for  when  a  final  Dividend  is  made  the 
Commissioners  may  divide  the  whole,  and  are  not  bound  to 
make  any  reservation  in  respect  to  the  Bankrupt's  Allowance, 
unless  he  has  obtained  his  Certificate  (t). 

In  pursuance  of  a  General  Order  (i),  the  Creditors  when  they 
sign  a  Certificate  must  at  the  same  time  write  opposite  their 
Names,  the  Day  of  the  Month  and  Year  on  which  they  so  sign 
the  same  ;  and  their  Signature  must  be  attested  in  writing  upon 
the  Certificate  by  the  Solicitor  to  the  Commission,  or  some 
693*]  Clerk  of  the  Solicitor,  or  by  the  Messenger  to  the  *Com- 
mission,  or  by  some  Clerk  of  the  Commissioners  ;  and  in  all 
Affidavits '  exhibited  to  the  Commissioners,  in  order  to  prove 
the  Signature  and  Superscription  of  the  consent  of  the  Creditors 
to  the  Commissioners  signing  and  sealing  the  Certificate  of  the 
Bankrupt,  the  Day  of  the  Month  and  Year  in  which  the  re- 
spective Creditors  signed  and  subscribed  such  consent  must  be 
distinctly  stated.  To  prevent  fraud  on  the  Commissioners,  a 
List  is  to  be  made  and  kept  by  them,  or  one  of  them,  of  all  Cre- 
ditors above  Twenty  Pounds  who  prove  their  Debts,  and  of  the 
Amount  of  their  respective  Debts,  which  List,  as  the  same  shall 
from  time  to  time  be  made  up,  is  to  be  signed  by  three  of  the 
Commissioners. 

Creditors  may,  by  a  special  Power  of  Attorney  for  that  pur- 
pose, (a  general  Power  is  insufficient)  (^,  authorize  a  third  Per- 
son to  sign  the  Certificate  (m). 

A  Creditor  who  proves  different  Debts  in  different  rights  can 
only  sign  once  :  as,  if  he  proves  a  Debt  due  to  himself,  and  al- 
so proves  a  Debt  as  an  Executor,  a  Trustee,  or  Guardian  (it). 

Where  there  are  several  Executors,  one  Executor  may  sign 
the  Certificate ;  but  it  seems,  a  Trustee  cannot,  or  rather  ou^t 
not,  to  sign,  without  the  consent  of  his  Cestui  que  TVust^  and 
where  the  Cestui  que  Trust  is  an  Infant,  and  therefore  cannot 
consent,  it  is  a  hazardous  step  (o).  If  there  be  more  than  one 
Trustee,  all  the  Trustees  must  sign,  unless  they  have  authori- 
zed one  of  the  Trustees  to  sign  (/»). 

)17Vc8.  118.  (OAnon.  MS. 

'  Anon.  1  Atk.  84.  (m)  See  ex  parte  Mitcfiell,  14  Ves. 

,  Ex  parte  King,  11  Ves.  424;  698. 

and  see  I  Atk.  84.  2  Rose,  176.  (»)  Ex  parte  Saumaree,  t  Atk.  84. 

{%)  Groome  v.  Potts,  6  T.  B.  548.  (o)  Powel  v.  Evans,  6  Ves.  839. 

,i^  ?•  AUovwice,  see  poet.  { P)  Ex  parte  Biehy,  19  Vei.  465. 
(*)See  LordEldon's  Order-  8th 
Aagwt,  1809,  16  Ves.  318. 
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*A  Bankrapt's  Certificate  do^s  not  require  a  Stamp  until  it 
has  been  allowed,  and  therefore  an  alteration  in  it,  after  it  had 
been  stamped,  and  before  allowance,  was  not  considered  as  an 
available  objection  {p). 

One  Partner  may  on  behalf  of  himself  and  his  other  Part- 
ners sign  the  Certificate,  or  authorize  a  third  Person,  by  a 
Power  of  Attorney,  to  sign  the  same  {q) ;  and  though  the  Part* 
nership  is  dissolved^  yet  the  Signature  of  one  Partner  is  bind* 

iVith  respect  to  the  Signature  of  the  Commisjsioners^  it  has 
been  held  that  they  have  a  judicial  discretion  given  to  them  by 
Act  of  Parliament,  and  no  Court  of  Justice  has  power  to  com- 
pel them  to  certify  {s)  that  the  Bankrupt  has  in  all  things  con- 
formed himself  according  to  the  directions  of  the  Act,  and  that 
there  does  not  appear  to  them  any  reason  to  doubt  of  the  truth 
of  bis  discovery,  or  that  it  is  a  full  discovery,  )a3  they  must  do, 
before  the  Person  or  Persons  holding  the  Great  Seal  can  enter 
into  any  consideration  of  the  subject  (<)•  But  though  Certifi- 
cates are  matters  of  Judgment,  yet  it  ought  not  to  be  arbitrary 
either  in  the  Commissioners  or  the  Chancellor  to  say, ''  wc  will 
or  we  will  not  allow  a  Certificate  ;^'  but  they  ought  to  be  gov- 
erned entirely  by  fairness,  or  fraudulent  conduct  in  the  Bank- 
rupt (ti). 

*The  Commissioners  have  no  duty  but  to  see  that  the  [*r>94 
Bankrupt  has  conformed  to  the  Statutes ;  and  that  duty  is  con- 
fined to  his  conduct  since  he  became  Bankrupt  {x). 

After  the  Creditors  and  Commissioners  have  signed  the  Cer- 
tificate, it  is  laid  before  the  Chancellor^ /or  his  Allo/wance^  and 
he,  formerly,  referred  it  to  the  Judges  (y).  The  Chancellor, 
in  his  discretion,  may  either  allow  the  Certificate,  or  send  it 
back  to  the  Commissioners ;  and  for  the  purpose,  among  oth- 
ers, of  permitting  other  Creditors,  who,  living  at  a  distance, 
-might  nothave  had  an  opportunity  to  prove,  and  express  their  As- 
sent oif  Dissent  to  the  Certificate.  When  the  Certificate  is  so 
sent  back,  the  Commissioners  are  not  confined  to  that  object, 
nor  boiind  by  their  original  Certificate ;  but  upon  the  whole  it 
is  opened  to  their  discretion,  whether  or  not  they  will  again  cer- 
tify, which,  as  before  observed,  they  must  do  before  the  Bank- 
rupt can  complete  his  Certificate  {z).  But  it  seems,  that  the 
CbanceUor  can  require  the  Commissioners  to  review  their  Cer- 

parte  Sawyer^  1  Rose,  141 .  whether  a  mandamus  would  lie ;  but 

parte  Mitohell,   14   Ves.  it  has  been  determined,  it  will  not.  7 

MS.  East,  93. 

(r)  Ex  parte  Hail,  17  Yes.  62.  It)  Ex  parte  Banffley,  1 7  Ves.  1 18. 

(j}Ex  parte  WilttaoNon,  1  Atk.  (u)  Ex  parte  Williamson,  1  Atk. 

as.    Ex  parte  Kinff,  15  Ves.  138;  82. 

aiidiee  ex  parte  Bangley,  17  Ves.  (:r)  Ex  parte  Gardener,  18  Ve8..45, 

118.    la  a  case  of  manifest  oppres-  48. 


sioo*  PaiUainaDt  would,  pfobablV  re-       (y)  1  Atk.  87. 
liare.    IaexparlaWiUiamion,l40fd       (c)i&  Ves.  128. 
Hardwfeka  seems  to  bare  donbtsA 
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tificates,  as  to  that  part  which  relates  to  the  point  whether  the 
Discovery  is  full  or  not  (a)  ;  but  if  the  Chancellor  is  dissatisfied 
on  that  subject,  he  will  it  seems,  examine  the  Bankrupt  vioa 
voce  (6). 

A  Certificate  allowed  in  the  life-time  of  the  Bankrupt,  thoagb 
not  confirmed  by  the  Lord  Chancellor  till  after  the  Bankrapt's 
death,  has  been  determined  by  Lord  Hardmicke  to  be  good,  and 
695^  that  the  ^operative  force  of  it  arises  from  the  consent  of 
the  Creditors,  and  when  so  confirmed  it  has  its  effect  from  the 
beginning  (c) ;  but  this  latter  proposition  seems  to  be  erroneous, 
and  in  subsequent  cases  it  has  been  clearly  held,  that  Property 
coming  to  the  Bankrupt  after  the  Signature  of  the  Certificate 
by  the  Creditors  and  the  Commissioners,  but  before  the  allow- 
ance of  the  same  by  the  Chancellor,  belongs  to  the  Creditors 
{d) ;  so  that  the  operation  of  the  Certificate  is  clearly  from 
such  Allowance  of  the  same. 

After  the  Signature  of  the  Creditors  and  CommissionerSf  the 
Certificate  is  left  in  the  Bankrupt's  Office  for  three  weeks,  to- 
gether with  an  Affidavit  of  the  Bankrupt,  that  he  obtained  his 
Certificate  without  fraud ;  and  notice  of  the  same  is  given  in 
the  Gazette,  before  the  Chancellor  acts  upon  it,  a  period  adopt- 
ed, to  enable  Creditors  to  oppose  it,  if  they  have  grountls  lor 
so  doing. 

A  Petition  to  stay  a  Certificate  in  order  to  give  a  Creditor  an 
opportunity  of  proving  his  Debt  will  not  avail  unless  he  accounts 
for  not  having  applied  before  (e). 

Nor  will  a  Bankrupt's  Certificate  be  stayed  in  order  that  an 
Account  may  be  taken  of  what  is  due  to  the  Petitioner  {/)  ;  or 
to  give  a  Person  insisting  on  a  right  to  stop  intramiiuzvk  oppor- 
tunity of  proving,  in  case  he  should  fail  in  his  Action  (g). 

696*]  *lf  Creditors  live  abroad,  and  the  Certificate  is  si^d 
before  they  had  time  to  prove,  it  is  a  good  ground  for  a  Petition 
to  stay  the  Certificate  (a). 

The  Certificate  of  a  Bankrupt  having  been  stayed  upon  the 
Petition  of  a  Claimant  under  the  Commission,  who  so^ested 
fraud  and  collusion  between  the  Bankrupt  and  his  Son,,  there 
was  a  Meeting  of  Commissioners  to  examine  into  the  matter, 
and  at  this  Meeting  several  new  Creditors  came  in  and  proved ; 
but  as  they  did  not  join  in  a  Petition  to  set  aside  the  Commis- 
sion as  fraudulently  obtained,  the  Court  would  not  delay  the  al- 
lowance of  the  Certificate,  but  left  the  Claimant  to  file  a  Bill  if 
be  thought  proper  (6). 

By  a  General  Order,  very  strictly  adhered  to,  Affidavits  to 

[a)  Ex  parte  Baogley,  17  Ves.  1 19.  48.    £x  parte  Birch,  1  Madd.  Rep. 

[  6)  Ibid.  118.  600. 

fcf  Bromley  r.  Goodere,  1  Atk.  77.       (/)Ex  parte  Jobnaoo,  1  Atk.  81. 
(tf)  Tudway  v.  Bourne,  2  Burr.        (g)  Ex  parte,  Heath,  6  Ves.  613. 
716.  Webb  t.  Word.  7  T.  R.  296.  (a)  Ex  parte  Saumarez,  1  Atk.  84. 

(e)  Ex  parte  Adams,  2  Bro.  C.  C.       \h)  Ex  parte  Fydell,  1  Atk.  73. 
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be  made  use  of  at  the  hearing  of  any  Petition  to  stay  a  Bank- 
nipt's  Certificate  most  be  brought  into  the  Office,  together  toith 
the  Petition  (c).  But  such  Affidavits  as  are  necessary  to  be  made 
in  reply  to  any  Affidavits  made  in  answer  to  such  Petition,  may 
be  filed  afteHrards  (d). 

If  the  Bankrupt  is  not  served  with  a  Petition  to  stay  his  Cer- 
tificate (e),  or  not  till  the  day  of  Petitions,  though  the  Petition 
was  not  answered  till  the  day  before,  he  is  entitled  to  his  Cer- 
tificate (/),  for  the  Creditor  ought  to  have  petitioned  sodner. 

*A  Motion  was  made  on  Saturday  the  1  Ith,  the  last  day  [*697 
for  presenting  a  Petition  against  a  Bankrupt's  Certificate,  that  a 
Petition  prepared,  but  not  properly  signed,  might  be  ordered  to 
be  received  on  Monday  the  13th,  and  considered  as  presented 
on  the  1 1th,  but  it  was  refused  (g). 

It  is  a  general  Rule,  that  where  a  Petition  to  stay  a  Certifi- 
cate fails,  the  Petitioner  pays  the  Costs  ;  unless  in  the  transac- 
tion there  is  some  misconduct  on  the  part  of  the  Bankrupt  (A). 

If  the  Bankrupt  has  permitted  a  fictitious  Debt  to  be  proved , 
knowing  it,  he  is  not  entitled  to  his  Certificate ;  as  not  having 
made  that  full  disclosure  which  justifies  the  Commissioners  in 
giving  the  Certificate  required  by  the  Act  5  Geo.  2,  c.  30,  s.  10. 

The  Clause  in  the  5  Geo.  2  (&),  in  which  a  Bankrupt  is  ex- 
cepted from  the  benefit  of  the  Act,  who  hath  upon  the  marriage 
of  any  of  his  children  given  above  the  value  of  100/.  unless  he 
hath  at  the  time  sufficient  to  satisfy  all  his  Creditors,  being  a 
penal  clause,  is  construed  strictly ^  and  has  been  held  not  to  ap- 
ply as  to  Money  given  to  a  Jfiece  (/). 

The  same  Statute  also  provides  that  where  a  Man  loses  51.  in 
gaming,  in  the  course  of  the  day  his  Certificate  shall  be  void, 
and  if  this  appears  clear  to  the  Chancellor  he  will  not  grant  a 
Certificate  -,  but  if  there  be  contradictory  Affidavits,  and  the  fact 
cannot  be  ^ascertained,,  the  Chancellor  will  grant  the  Cer-  [*698 
tificate,  and  the  Creditor  will  be  left  to  avoid  it,  if  he  can,  at 
Law,  or  to  indict  for  perjury  (m). 

Where  it  appeared  in  the  last  Examination  of  the  Bankrupt 
that  he  had  lost  more  than  5/.  at  play  at  one  time,  a  Petition 
was  presented  by  the  Bankrupt  to  expunge  that  part  of  the  last 
Examination,  and  the  Creditor,  at  whose  instance  the  question 

(c)  Vid.  Order,  16  November,  land,  IVes.  &Bea.  7.  Ex  parte 
ia06.  Gardener,  1  Ves.  &  Bea.  45. 

(d)  11  Ves.  54f.  Ex  parte  the  Roy-  (i)  See  24  Geo.  2,  c.  57, 8.  9  ;  9nd 
al  Bank  of  Scotland,  1  Ves.  &  Bea.  see  3Esp.  N.  P.  264.  Freydeberg^'s 
5.  Case,  3  Ves.  &  Bea.  142.     Ex  parte 

(e)  Ex  parte  Kendall,  I  Ves.  &  Shirley,  2  Rose,  71. 
Bea.  543.  ik)  See  Ch.  40,  s.  12. 

U)  Ex  parte  Banchley^  Coop.  97.  Uj  Ex  parte  John  de  Saamaiez,  1 

{gj  Ex  parte  Emmett,  1  Madd.  AUc.  86. 

Bep.  l!i.  tm)  Ex  parte  Keonett,  1  Ves.  fe 

(A)  Ex  parte  Royal  Bank  of  Scot-  BeVmes,  194. 
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was  put,  consented  ;  bat  the  Lord  Cfaancellof  immediatdj  dia- 
missed  the  Petition  (n). 

Insuring  in  the  Lottery  has  been  holden  not  to  be  ^  a  pas- 
time or  game''  within  the  Statute  (o). 

Any  Creditor,  though  his  Debt  be  under  201.  will  be  heard 
against  the  allowance  of  a  Certificate,  by  showing  Fraad,  or 
other  ground  (p) ;  and  Creditors  who  ha?e  signed  the  Certifi- 
cate, if  since  the  signing  of  it  they  have  gained  a  knowledge  of 
its  beibg  unfairly  obtained,  may  oppose  it  (f ). 

After  a  Certificate  is  allowed,  a  person  not  a  Creditor  under 
the  Commission  cannot  present  a  Petition  with  a  view  to  obtain 
discoveries  to  defeat  the  Certificate  ;  but  should  file  a  Bill  of 
Discovery  ;  a  Petition,  therefore,  for  a  general  inspection  of  a 
Bankrupt's  books,  for  the  purpose  of  getting  rid  of  the  Certifi* 
cate,  by  proving  gambltoe  transactions,  was  refused  (r). 

699*1  It  is  very  hard,  but  it  is  settled,  that  if  a  friend  or  ^/oe 
of  the  Bankrupt,  gives  Money,  as  an  Inducement  to  sign  Che 
Certificate,  though  the  Bankrupt  was  in  no  degree  privy  to  the 
transaction,  and  would  never  have  consented  to  it,  the  Certifi- 
cate is  void  (5) :  but  the  Chancellor  will  allow  him  to  get  anoth- 
er (/).  If  the  Creditors  know  that  Money  is  given  to  sigo  the 
Certificate,  still,  it  seems,  it  is  bad  (u). 

If  a  Creditor  agrees  privately  with  the  Bankrupt  to  sign  bis 
Certificate,  upon  his  promise  or  contract  to  pay  the  Cr^loi's 
whole  Debt,  such  contract  is  void  by  the  Statute  (5  Geo.  %  c. 
30,  8.  11.)  (x) ;  and  Money^aid  to  a  Creditor  to  induce  him  to 
sign  a  Certificate  may  be  recovered  back  (^). 

The  effect  of  the  Certificate  is  to  discharge  the  Bankroptfrom 
all  Debts,  whether  joint  or  separate,  legal  or  equitaUe,  which 
might  have  been  proved  under  the  Commission  (z),  anA  from 
some  Debts  which  could  not  have  been  proved  ;  as,  where  an 
action  is  brought  against  a  Bankrupt  in  respect  of  a  Dehtpto've^ 
able  under  the  Commission,  and  a  verdict  is  obtained  after  the 
Commission,  the  Costs  of  such  Action,  though  not  proveable  un- 
der the  Commission,  are  barred  by  the  Certificate  (a). 

A  Certificate  under  a  second  Commission  does  not  protect 
700*]  the  future  efiects  of  the  Bankrupt  from  a  ^claim  bj  bis 

(n)  Ex  parte  Bwtoft,  2  Cox,  p.  49.  (u)  Ibid. 

(0)  Lewis  V.  Pierov,  1  H.  Black.  {x)  Sparetv.  SpOler,  1  Atk.  105. 

29.  The  Case  Lewis  v.  Chase,!  P.  Wms. 

(p)  Ex  parte  Allen,  17  Via.  134,  620,  has  not  been  ibOowed.      Sea 

cited  1  Christian's  B.  L.  154.  Samner  r.  Brady,  1  H.  Black.  647. 

(ff)  Tudway  v.  Boome,  2  Btirr.  (y)  Ex  parte  MIer,  15  Yea.  52. 

716.  Fieze  r.  Randall,  6  T.  R.  146. 

(r)  Ex  parte  Mawton,  6  Ves.  614.  (x)  Horsey's  Case,  3  P.  Wms.  24. 

see exparte  Fydell,  1  Atk.  73.  (a}  See  ex  parte  HOI,  It  Ves.  646; 

(f)  Ex  parte  Bntt.  10  Yes.  359,  S.  and  ex  parte  Charles,  16  Yes.  256. 

C.  MS. and  exparte  Hall,  17  Yes.  S.  C.  14 East,  197.  Brindr.  Baooo, 

62.  5  Ttoit.  123. 

(t)  Ex  parte  Butt,  MS. 
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Credilorsj  though  it  does  from  a  daim  by  his  Assignees  {b)* 
Such  future  effects,  unless  be  pays  fifteen  sbilliugs  in  ^e  pound 
under  such  Commission,  are  liable  inJudgmenU^ui  the  Assign- 
ees cannot  take  pofsession  of  them  under  the  Commission  (c)  ; 
and  the  law  is  the  same  though  the  first  Cpmmission  was  super- 
seded  (d) ;  and  by  the  49  Geo.  3,  o,  121,  s.  6,  if  Assignees  be- 
come Bankrupt,  having  100/.  of  the  Bankrupt's  estate  in  their 
hands,  their  future  effects  are  liable  to  the  payment  of  the  same. 

By  the  5  Geo.  2.  c.  30,  s.  7,  if  a  Bankrupt,  after  he  has  ob- 
tained his  Certificate,  is  arrested  for  any  Debt  Jue  before  he  be- 
came a  Bankrupt^  he  will  be  discharged  upon  common  bail,  and 
may  plead  his  Bankruptcy,  and  a  verdict  wi|l  pass  for  the  De- 
fendant, unless  the  Plaintiff  proves  the  certificate  was  obtained 
unfairly,  or  by  fraud,  or  any  concealment  to  the  value  of  10/. ; 
and  if  a  verdict  passes  for  the  Defendant,  or  the  Plaintiff  shall 
be  nonsuited,  or  judgment  given  against  him,  the  Defendant  will 
recover  his  full  Costs. 

It  has  been  held,  however,  that  if  there  is  any  appearance  of 
fraud  on  the  part  of  the  Bankrupt,  or  it  appears  that  the  Certifi- 
cate is  seriously  meant  to  be  disputed,  the  Court  will  not  inter- 
fere in  a  summary  way  (e). 

By  Section  1 3  of  the  same  Act  it  19  provided,  that  if  any  Bank* 
rupt  who  shall  have  obtained  his  or  her  ^Certificate  shall  [*10\ 
be  taken  in  Execution,  or  detained  in  Prison  on  account  of  any 
Debts  due  or  owing  before  he  or  she  became  Bankrvpt^  by  readon 
that  Judgment  was  obtained  before  such  Certificate  was  allowed 
and  connrmed,  it  shall  and  may  be  lawful  for  any  one  or  more  of 
the  Judges  of  the  Court  wherein  Judgment  has  been  soobtained 
against  such  Bankrupt,  on  production  of  his  Certificate,  .to  or- 
der his  discharge. 

It  may  be  doubted  whether  this  Act  authorizes  a  discharge 
from  Actions  or  Executions  in  respect  of  Debts  rendered  pro  ve- 
able,  notwithstanding  a  prior  act  of  Bankruptcy,  by  the  45  Geo. 
3.C.  136,  and  the  49  Geo.  3,  c.  121,  there  being  no  pi*o vision 
to  that  effect  in  those  Statutes,  and  not  being  Debts  owing  6e- 
fore  the  Parly  became  Bankiupt^  as  required  by  the  5  Geo.  2, 
c.  30,  s.  7  4r  13. 

The  Crown  is  not  bound  by  a  Certificate  (a). 

Where  there  is  a  joint  Certificate,  if  one  Partner  dies  before 
the  allowance,  the  Certificate  is  good  as  to  the  Survivor  (&). 

A  Certificate  does  not  bar  contingent  Debts,  where  the  con- 

(6)  Ex  parte  Hods^kinson,  Coop.  («)  1  Cooke's  Bankrupt  Law,  536, 
101.  ikiit  6,  and  the  anthoriUes  there  ci- 


(e)S.C.  ISVes.  S94.  ted. 

(tf )  TbonHoD  T.  DaUas,  DongL  46.  (a)  Anon  I .  Atk.  S63. 

Everett  V.  Backhouse,  10  Yes.  94.  (bjExparteCume,  10  Yes.  51 
E«  parte  LeiErerland,  1  Atk.  146,  ci- 
ted 1  Christian's  B.  L.  146. 

Vol  II.  54 
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tingency  upon  which  the  Debt  was  payable  did  not  happen  ia 
time  to  enable  the  Party  to  prove  his  Debt  (c)« 

Formerly,  if  there  was  a  Bond  to  secure  an  Annuity,  and  also 
a  Covenant,  though  the  Bond  was  forfeited  before  the  Bank^ 
ruptcy,  and  therefore  the  Certificate  was  a  bar  to  that,  it  did 
not  bar  the  Action  for  breaches  of  Covenant  subsequent  to  the 
Bankruptcy  (d) ;  but  now,  by  tbe  49  Geo.  3.  c.  121,  s.  17, 
702*]  ^Creditors  are  admitted  to  prove  the  value  of  the  Anna* 
ity,  and  the  Bankrupt  is  discharged  by  bis  Certificate  from  all 
future  claims.  So,  by  the  Statute,  sec.  19,  Bankrupts  who  de- 
liver up,  Leases,  or  Agreements  for  Leases,  to  the  Assignees, 
are  exempted  from  all  future  liability  in  respect  of  Rents  and 
Covenants. 

But  the  Bankruptcy  and  Certificate  of  one  of  several  joint 
Grantors  of  an  Annuity,  and  Covenantors  for  payment,  only 
discharges  the  Bankrupt,  and  not  his  Co-Grantors  (e).  The 
Act  has  been  considered  as  defective  in  making  no  distinctioR 
between  Principal  and  Surety,  and  that  it  introduces  an  almost 
insuperable  objection  to  giving  it  eflect  in  a  Court  of  Law,  in 
any  Case  o( joint  Grants  of  Annuities  {f)» 

A  Cognovit  is  not  discharged  by  Bankruptcy  and  a  Certifi- 
cate, if  Judgment  be  entered  up  after  the  Certificate  (g). 

So,  where  an  Action  arises  ex  delicto  before  the  Bankruptcy, 
the  Party  is  not  obliged  to  go  before  the  Commissioners  to  re- 
ceive a  satisfaction,  but  may  bring  an  Action,  to  which  the  Bank- 
rupt's Certificate  i^  not  a  bar  (A). 

The  allowance  of  a  Bankrupt's  Certificate  does  not  dischai^ge 
his  Sureties  (t). 

Where  a  Person  discharged  by  the  Insolvent  Debtors  Act  be- 
comes a  Bankrupt  afterwards,  his  Certificate  must  be  special, 
and  will  be  allowed  only  as  a  discharge  of  his  Person,  but  not  of 
bis  future  Estate  and  Effects  (^). 

703*]  *If  the  Certificate,  though  allowed,  be  obtained  by 
fraud,  it  will  be  recalled  ;  as,  where  the  Commission  was  sued 
out,  by  concert,  for  the  purpose  of  obtaining  a  Certificate  (/). 
Such  a  combination  was  considered  by  Lord  tildon  *'  as  a  most 
illegal,  wicked  conspiracy,"  and  a  proper  subject  for  an  Indict- 
ment or  Information ;  and  whenever,  the  circumstances  called 
for  it,  he  should  uniformly  refer  them  to  tbe  consideration  of  the 
Attomey^General  (m). 

Bankrupts  Allowance. 

By  the  5  Geo.  2,  c.  30,  s.  7,  it  is  enacted,  that  if  the  Credit- 

Ic)  1  Atk.  1 19, 1 20.  (0  Cx  parte  WilliaaMon,  1  Atk.  84. 

(d)  Ex  parte  Gran^r,  10  Ves.  351.  [k]  Ex  parteGreeo,  1  Atk.  257. 

(c)  Baxters.  NichoUs 4  Taunt  90.  li)  Ex  parte  Cawthoroe,  19  Ves. 

!/)  See  ibid.  92, 93.  260. 

&)  Wybourne  V.  Ross,  2Taant.  68.  (m)  Ibid. 
[A)  Hammond  v.  Toulmin,  7  T.  R. 
61?. 


BANKRUPTCV.  703 

ors  are  paid  a  Dividend  often  Shillings  in  the  Pound,  the  Bank* 
rapt  shall  be  allowed  5  per  Cent,  out  of  the  net  produce  of  bis 
Estate,  so  as  the  same  does  not  exceed  300/. ;  if  the  Estate 
pays  twelve  Shillings  and  Sixpence  in  the  Pound,  he  is  allowed 
seven  and  a  half  per  Cent,  so  as  the  same  does  not  exceed  250L ; 
and  if  the  Estate  pays  fifteen  Shillings  in  the  Pound,  he  is  allow- 
ed ten  per  Cent,  so  as  the  same  does  not  exceed  300/. 

A  Bankrupt  is  not  entitled  to  his  allowance  until  di  final  Divi- 
dend \s  made  (n),  nor  then,  unless  he  has  obtained  his  Certifi- 
cate (o)«  The  allowance  is  a  vested  Interest,  and  passes  to  the 
Bankrupt's  Representatives  (p);  and  though  an  allowance 
has  been  promptly  ordered,  the  Bankrupt  is  not  bound  to  re- 
fund (f  )• 

"^  Where  Partners  are  Bankrupts,  and  pay  different  [*704 
proportions  toward  the  Debts,  they  have  but  one  allowance, 
which  are  divided  between  them  in  the  proportions  their  respec* 
tive  Estates  have  paid  (r). 

Upon  a  second  Bankruptcy^  no  allowance  is  made  to  the 
Bankrupt  if  the  Estate  does  not  pay  fifteen  Shillings  in  the 
Pound  («)• 

The  allowance  is  preferred  before  Interest  to  the  Creditors 
on  their  Debts,  which  is  paid  only  in  the  event  of  a  Surplus  {t). 

The  Assignees  under  a  second  Commission  have  a  right  to  the 
Bankrupt's  allowance  under  the  first  Commission  {uS. 

The  payment  of  Dividends  to  the  amount  of  eighteen  Shil- 
lings in  the  Pound  to  be  joint  Creditors  under  a  separate  Com- 
mission, and  a  payment  only  of  two  Shillings  in  the  Pound  to 
the  separate  Creditors,  does  not  entitle  the  Bankrupt  to  an  Al- 
lowance (x). 

A  Bankrupt  under  a  joint  Commission  is  not  entitled  to  an 
allowance,  though  the  joint  Estate  pays  ten  Shillings  in  the 
Pound,  unless  both  the  joint  and  separate  Creditors,  who  have 
proved,  are  paid  ten  Shillings  in  the  Pound.  If  one  Partner 
only  has  obtained  his  Certificate,  no  allowance  is  given  to  the 
Partner  who  has  obtained  his  Certificate,  the  allowance  being 
only  jointly  claimed  (y)« 

(n)  Ex  parte  Stiles,  ftc  1  Aik.  452 ;    but  see  Mr.  Christian's   t^ 

908;  butseeMr.  ChrisdaD'sobsery-  marks  oo  this  Case,  1  Bank.  Law, 

ations  on  that  Caae,  1  Bank.  Law,  p.  139. 
137.  («)  Ex  parte  Gregg,  6  Yes.  238. 

(o)  Ex  parte  Grier,  1  Atk.  207.       (f)  Ex  parte  Morris,  3  Bro.  C.  C. 

Groome  v.  Potts,  6  T.  R.  648.  79. 

(p)  Ex  parte  Trap,  1  Atk.  208.  Ex       (u)  Ex  parte  Miller,  2  Cox,  213. 
parte  Calcot,  1  Atk.  209,  S.  C.  3  Atk.       (ar)  Fark>w  ex  parte,  2  Yes.  fr  Bea« 

314.  8.  Cf.  1  Rose,  421. 

(q\  Raesell  r.  Raisell,  1  Bro.  269.         (y)  Ex  parte  Powell,  1  Madd.  R«p. 

(r)  Ex  parte  Bate,  1  Bro.  C.  C  88. 
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705*]  *Sufplus. 

Ukdsr  a  Commission,  all  Debts  which  carry  Interest  have 
the  same  computed  on  them  only  to  the  date  of  the  Commis- 
sioD ;  but  it  has  repeatedly  beeu  held,  though  it  is  difficult, 
Lord  £Ua9i  observes,  to  say  on  what  ground  the  fint  <|eci8ioD 
proceeded  (z),  that  if  there  be  a  Sur^iuf  after  the  payment  to 
the  Creditors  of  twenty  Shillings  in  the  Podoid,  the  Creditors 
are  entitled  to  Interest  upon  such  Debts  as  either  upon  the  face 
of  the  Security  (a),  or  by  force  of  the  Contract,  carry  Interest 
(6),  though  such  Interest  had  not  accrued  at  (he  time  of  the 
Bankruptcy,  nor  for  many  years  afterwards  (c) ;  but  such  as  are 
Creditors  by  Bend  are  not  to  have  Interest  beyond  their  Penal- 
ties (<!)•  Though  a  Bankrupt  under  a  separate  Commission 
pays  his  separate  Creditors  twenty  Shilling  in  the  Pound,  be  is 
not  entitled  to  the  Surplus  against  the  claim  of  joint  Creditors 
under  the  usual  Order  (e). 

Where  the  joint  and  separate  Creditors  are  paid  twenty 
Shillings  in  the  Pound,  and  there  is  a  surplus  of  the  separate 
Estate,  the  separate  Creditors  must  first  be  paid  Interest  out  of 
the  separate  Estate  on  their  Debts,  and  then  the  joint  Creditors 
706*]  may  claim  ^Interest,  but  the  separate  Creditors  must  have 
the  preference  (/)• 

The  Bankrupt  is  entitled  to  the  remainder,  after  payment  of 
the  Interest ;  and  pending  the  Commission  he  has  a  right  to  an 
inspection  of  the  Proceedings  {g)  ;  and  upon  a  Petition,  speci- 
fying palpable  errors  in  the  Accounts  settled  by  the  Commis- 
sioner?, they  will  be  rectified  (A).  The  Bankrupt  also,  if  his 
Assignees  neglect  to  get  in  his  Estate,  may  treat  them  as  Trus- 
tees  of  the  Surplus,  and  compel  them  by  a  Suit  of  Equity  to  get 
in  all  they  can  for  his  benefit  {%).  Interest  out  of  a  Surplus  in 
Bankruptcy  will  be  given  to  judgment  Creditors  from  the  date 
of  the  Commission  to  the  time  when  the  principal  Sums  were 
paid,  notwithstanding  the  Securities  were  at  the  time  delivered 
up  to  the  Assignees,  with  Receipts  in  full  indorsed  on  them,  the 
Creditors  apprehending  the  Estates  would  not  produce  a  Sur- 
plus, which  proved  to  be  a  mistake  (i). 

(«)  Ex  parte  Koch,  1  Vea.  k  Bea.  («)  Holmes,  ex  parte,  3  Yes.  ft 

P-  ?f'          ^   ^,     .  Bca.  137.  S,  C,  t  Rose.  95.     Ex 

^JL^^a^  t*?®^^"'];'  *  Ve«,jun.  parte  Boardman,  1  Cox  «75. 

S.  C.  3  Bro.  C.  C.  79  ;  and  see  ^  (f)  Anon.  MS,  29  June,  1804. 

ex  parte  Milk,  2  Vet.  jan.  303,  and  &J  Twogood,  v.  Swanston,  6  Ves. 

ex  parte'  Reeve,  9  Ves.  690.  48^  /       -o      » 

i-  ^VoF*  ^f***®  Champion,  3  Bro.  C.  (h)  Ibid.  See  15  Ves.  8. 

C.  436.    Ex  parte  Hankey,  ibid.  p.  (i)  Ex  parte  Donoran,  15  Ves.  8  : 

^.    See  also  ex  parte  Mills,  2  Ves.  but  see  irhat  is  said  in  Spra«  v. 

3w*'  Binkes  5  Ves  587 

^^c)  Batcher  v.  ChurchiU,  14  Ves.  (k)  Ex  parte  Deiy,  2  BaU  &  Bea. 

{d)  Bromley  t.  Goodere,  1  Atk,  75. 
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CHAP.  m. 

CHARITABLE   USES. 

Act  for  remedying  Breaches  of  Trusts  of  Charities. 

By  the  Stfltute  of  the  43  Eliz.  c.  4,  authority  is  given  to  the 
Chancellor  or  Liord  Keeper,  and  to- the  Chancellor  of  the  Duchy 
of  Lancaster^  respectively,  to  grant  Commissions  under  their 
several  Seals,  to  ^inquire  into  any  abuses  of  charitable  [*707 
Donations,  and  rectify  the  same  by  their  Decree,  which  may  be 
reviewed  in  the  respective  Courts  of  the  several  Chancellors, 
upon  exceptions  thereto  ;  and  an  appeal  Hes  from  their  Decis- 
ion to  the  House  of  Lords  (A).  It  was  much  debated  whether 
a  Biif  of  Review  would  lie  after  an  Appeal  to  the  Chancellor ; 
but  the  Judges  determined  it  would. not  («)• 

We  have  before  observed  upon  the  Statute  53  Geo.  3,  c.  101« 
in  case  of  Breaches  of  Tmsts  created  for  charitable  purposes 
{k).  The  facility  given  by  that  Act  for  remedying  such 
Breaches  of  Trusts  will  probably  supersede  all  applications  for 
Commissions  under  the  Greal  Seal  to  inquire  into  abuses  of  char- 
itable Donations,  which,  indeed,  evea  before  this  Act,  were  but 
seldom  resorted  to. 

The  construction  of  the  Proviso  in  the  43  of  Eliz»  is,  that 
where  a  CoHege,  Hospital  or  School  (/),  is  founded,  a  special 
Visitor  appointed,  or  a  Visitor  by  operation  of  Law,  the  Com- 
mission by  virtue  of  that  Statute  shall  not  interpose  (m). 

There  most  be  a  Will  duly  executed  to  create  a  charitable 
Use;  and  the  Court  will  not  set  up  a  Trust  for  a  Charity 
without  a  declaration  in  Writing;  for  ^charitable  Uses  [*708 
are  within  both  of  the  Clauses  of  the  Statute  of  Frauds  and  Per- 
juries ;  as  well  within  the  Clause  of  Devises  as  the  Clause  re- 
lating to  the  declaration  of  Trusts  ;  and  notwithstanding  there 
are  circumstances  in  a  Will  which  showed  the  inclination  of  the 
Testator  thA  some  part  of  his  Estate  Should  go  to  charitable 
Uses,  yet  if  the  Evidence  arising  from  thence  is  not  certain 
enough  to  decree  it  to  be  a  Trust  for  Charity,  it  will  not  be  de- 
termined to  be  such  ;  nor  is  parol  Evidence  admissible  in  such 

[h)S  Black.  Com.  4S4.     Warner  (t)  See  Windsor  v.  HUioD,  Cro. 

V.  North,  Show.  Pari.     Cas.   110.  Car.  40.  S.  C.  Wm  Jones,  157,  and 

Duke's  Charitable  Uses,  p.  62,  edit,  the^case  of  Pridgeon,  Cro.  Car.  361. 

1 676.    The  diehmn  in  Saul  v.  WUson,  (k)  See  ante,  p.  164. 

S  Vem.  118,  that  no  Appeal  in  these  (/}  As  to  a  School,  see  Attorney* 

cases  lies  to  the  House   of  Lords,  General  ▼.  Hewer,  2  Vem.  388.  At- 

whioh  seems  adopted  by  Mr.  Wood-  tomey.General  v.   Newcombe,    14 

deson,  vid.  1  Wood.  Lect.  217,  is  in-  Ves.  7. 

correct  (m)  Attomey-Creneral  ▼.  Govem- 

er  of  Harrow  School,  2  Ves.  562. 
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caie  to  prove  the  Trust,  since  that  would  be  breaking  in  upon 
the  Statute  (n). 

The  Founder  of  a  Charity  may  give  a  limited  visitatorial 
power,  but  though  that  be  done,  a  Commission  of  charitable 
Uses  may  notwithstanding  be  issued.  As,  where  the  Pounder, 
by  his  Statutes,  gave  the  Ordinary  of  the  place  a  power  to  in- 
terpret and  determine  doubts  upon  the  Statutes  and  other  pow- 
ers, and  to  the  Dean  of  York  a  power  in  certain  cases,  but  no 
visitatorial  power  was  given  as  the  administration  of  the  landed 
Property,  it  was  held  that  a  Commission  of  charitable  Uses 
might  issue  (o)« 

It  seems,  too,  that  where  Governors  or  Visitors  are  them- 
selves Trustees,  or  are  making  a  fraudulent  use  of  such  powers 
as  they  have  as  Visitors  or  Governors,  a  Commission  may  be  is- 
sued, although  in  such  case  the  Chancellor  has  a  Jurisdiction 
over  the  subject,  by  way  of  Information  {p). 

709*1  If  the  Heir  of  the  Founder,  Visitor  of  a  Charity,  *be- 
comes  Lunatic,  the  Chancellor,  on  Petition,  acts  as  Visitor  {q). 

If  a  Commission  be  unduly  issued,  a  Motion  may,  it  seems, 
be  made  to  quash  the  Commission  (r).  If  the  Chancellor  is 
doubtful  whether  be  has  authority  under  the  Act  to  issue  a  Com- 
mission, he  may  direct  a  Case  for  the  opinion  of  a  Court  of 
Common  Law,  but  such  opinion  is  not  binding  upon  him  (^}« 

After  a  Decree  by  the  Commissioners,  exceptions  to  the 
same  may  be  taken  before  the  Chancellor ;  and  even  in  that 
stage  of  the  proceedings  it  may,  it  seems,  be  uiged  as  ground  of 
exception,  that  the  Commission  was  invalid,  and  the  Commis- 
sioners without  authority  to  make  such  a  Decree  (/). 

NotwithAtandiue  a  Decree  under  a  Commission  of  charitable 
Uses,  the  Court  of  Chancery  may  still  permit  a  Suit  fo  be  insti- 
tuted, in  which  neither  side  is  bound  by  what  appeared  before 
the  Commissioners,  but  may  set  forth  new  matter  (u). 

Devises  for  charitable  purposes,  and  charitable  Legacies, 
have  before  been  considered  (x). 

CHAP.  IV. 

CITV  OF  LONDON  TTTHES. 

By  the  22  &  33  Car.  g  (y),  it  is  provided,  ^<  that  in  case  the 
Lord  Mayor  or  Court  of  Aldermen  shall  refuse  to  execute  any 

(n)  Adding^  v.  Cann  &  Andrews,  (r)  Kirkby  y*  Ravensworth  Hoqn- 

SAtk.  141.  tal,  15  Ves.  908. 

(o)  Kirby  v.  Ravensworth  Hospi-  (#)  Ibid.  p.  313. 

tal,  15  Ves.  305.  (t)  See  Kirkby  v.  Ravensworth 

(p)  Ibid.  p.  314.  Vid.  ante,  p.  155,  Hospital,  15  Ves.  p.  306. 

ftc.  (tf)    Corporation  of  Borfonl    r. 

{q)  Attomey-General  v.  Dijne,  13  Lenthall,  S  Atk.  552. 

Ves.  619.  (x)  Ante,  p.  60. 

(yjCap.  15*8.  12. 
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of  the  respective  powers  to  them  *by  this  Act  granted,  or  [*710 
to  perform  all  and  every  such  thing  relating  either  to  the  assess* 
ing  or  levying  of  the  respectjve  Sums  in  the  Act  mentioned, 
that  then  it  shall  and  may  be  lawful  for  the  Lord  Chancellor 
or  Lord  Keeper  of  the  Great  Seal  for  the  time  being,  or  any 
two  or  more  of  the  Barons  of  his  Majesty^s  Court  of  Excbe* 
quer^  by  Warrant  under  his  or  their  respective  Seals,  to  do 
and  perform  what  the  said  Lord  Mayor  and  Court  of  Aldermen, 
according  to  the  true  intent  and  meaning  of  this  Act,  might  or 
ought  to  have  done*;  and  by  such  warrant  either  to  empower 
any  Person  to  make  the  respective  Assessments,  or  to  author- 
ize the  respective  Officers  appointed  to  collect  the  Sums  afore- 
said, to  levy  the  same  by  Distress  and  Sale  of  the  Goods  of  any 
Person  that  shall  refuse  to  pay  the  same  in  manner  and  form 
aforesaid." 

Some  Cases  relative  to  this  Act  were  determined  by  Lord 
Harcourt  (y) ;  and  in  ai  Case  upon  the  Act,  it  was  held  by  Lord 
Hardwicke,  that  it  does  not  extend  to  every  Case  under  the  Act, 
but  only  where  there  has  been  a  refusal  by  the  Lord  Mayor ,  &c. 
to  execute  the  powers  granted  to  them  ;  and  he  held  in  the 
Case  before  him,  that  the  Court  had  Jurisdiction  to  inquire 
whether  the  Lord  Mayor  had  done  right  in  refusing  his  War- 
rant to  levy  Sums  assessed  on  the  Inhabitants,  and  if  of  opinion 
he  had  done  wrong,  to  issue  his  Warrant  for  levying  the  Sums 
assessed,  and  his  Lordship  gave  directions  accordipgly  {z)»  His 
Lordship  also  held,  ^'  that  in  case  any  variance  or  difference  in 
the  Assessment  between  the  Minister  and  the  Parishioners,  and 
Appeal  to  the  Lord  Mayor ^  the  Court  of  Chancery  or  Exche- 
quer have  no  Jurisdiction,*  unless  the  Lord  Mayor  refuses  [*^7]  1 
to  take  cognizance,  because  that  he  would  be  refusing  to  exe- 
cute their  own  power  ;  but  if  they  have  entered  into  the  con- 
sideration of  the  grievance  in  any  manner,  ''their  Appeal  would 
be  final"  (a). 

After  a  determination  by  the  Chancellor  under  this  Act  no  Bill 
of  Review  lies  (i). 

CHAP.  V. 

HABEAS  CORPUS  ACT. 

Bt  the  celebrated  Habeas  Corpus  Act  (c),  ^'  the  most  impor- 
tant barrier  against  tyranny,  and  best  framed  protection  for  the 
liberty  of  Individuals  that  has  ever  existed  in  any  ancient  or 
modem  Commonwealth^^  (c/),  an  authority  is  conferred  upon 

(y)  Cited  3  Atk.  638.  (5)  See  Case  of  Pridgeoo,  Cro. 

[x)  3  Atk.  639.  GwilliiD'8  Tythe  Car.  351. 

Cases,  p.  81 1.  (c)  31  Chas.  3,  c.  2. 

(a)  3  Atk.  639.    Gwillim's  Tithe  (d)  Fox's  Historical  Work,  pp*  35. 

Cases,  p.  811.  6. 
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the  Chancellor.  He  ib  ttierebj  enabled  to  ifiaae  an  Habea  Cor- 
pui  to  bring  up  PerBons  committed  to  prison  ;  and  if  bailable,  is 
enabled  to  discharge  the  Partj  ypon  giving  Secoritjr  te  appear 
and  answer  to  the  accusation  in  the  proper  Court  of  Judica* 
ture. 

But  although  the  Writ  of  Habeoi  Corpus  is,  unquettionablj, 
demandable  of  right  from  the  Lord  Chancellor,  yet  it  happens, 
in  fact,  that  an  application  to  him  for  that  purpose  is  seldom 
made,  except  in  Uases  in  his  own  Court  for  the  ordinary  par* 
pose  of  Commitment,  oi  of  changii^  the  Custody  (e). 

If  a  Bankrupt,  who  has  been  committed  for  not  answering 
713*]  questions  put  by  the  Commissioners,  sues  out  *a  IkAeas 
Corpus  before  the  Chancellor,  and  it  appears  the  Commitment 
was  legal,  the  Chancellor  has  no  authority  to  dischaige  him  (/)• 

CHAP.  VI. 

ARBITRiiTlON. 

T0B  Court  of  Chancery,  in  regard  to  its  equiiabU  Jurisdic* 
tion,  is  not  a  Court  of  Record ;  but  so  far  as  concema  its  Com- 
mon Law  Jurisdiction,  it  is  a  Court  of  Record,  and  as  such  it  ia 
apprehended  (for  there  does  not  appear  to  be  any  Decision  on 
the  point)  that  an  application  may  be  made  to  the  Lord  Chaa- 
cellar,  to  make  a  Submission  a  Rule  of  Court ;  unless  it  be  ao, 
the  language  of  the  second  Section  of  the  Act  of  the  9  &  10  Wm. 
3,  c,  15.  would  be  unintelligible.  The  Act  provides  that  all 
Merchants  and  others  desiring  to  end  any  conlrovcrsj  (for 
which  there  is  no  remedy  but  by  personal  Action,  or  Suit  in 
E^quity)  by  Arbitration,  may  agree  that  their  submiBaion  of  the 
Suit  to  tbe  Award  or  Umpirage  of  any  Persons  shall  be  made  a 
Rule  of  bis  Majesty's  Courts  of  Record,  which  the  Parties  shall 
choose,  and  may  insert  such  their  Agreement  in  their  Submis- 
sion, on  condition  of  tbe  Bond  or  Promise  ;  and  upon  produ- 
cing an  Affidavit  of  such  Agreement,  and  upon  reading  and  fil* 
ing  such  Affidavit  in  tbe  Court  so  chosen,  the  same  may  be  en- 
tered on  Record  in  such  Court,  and  a  Rule  of  Court  shall  there- 
upon be  made  that  the  Parties  shall  submit  to,  and  finally  be 
concluded  by,  such  Arbitration  or  Umpirage ;  and  in  case  of 
disobedience  thereto,  tbe  Party  neglecting  or  refusing  shall  be 
subject  to  all  the  Penalties  of  contemning  a  Rule  of  Court, 
TU*]  *and  Process  shall  issue  accordingly,  which  shall  not  be 
stopped  or  delayed  by  any  Order,  &c.  of  any  other  Court,  either 
of  Law  or  Equity,  unless  it  appears  on  Oath  that  the  Arbitraton 
or  Umpire  misbehaved  themselves^  and  that  such  Award  was  cor- 
ruptly ortmduly  obtained* 

(e)  £z  parte  Oliver,  2  Ves.  &  Bea.       {/)  In  re  Now lao,  MS*  1805.  S.  C. 

243.  nYcB.511. 
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By  Sect.  2,  any  Arbitrntion  or  Umpirage  procured  by  cor- 
ruption or  undue  means  shall  be  void,  and  set  aside  by  any  Court 
of  Law  or  EfuUy^  so  as  such  corruption  or  undue  practice  be 
complained  of  in  the  Court  where  the  Rule  is  made  for  such  Ar- 
bitration^ before  the  last  day  of  the  next  Term  after  such  Arbi- 
iration  made  and  published  to  the  Parties. 

Awards  made  on  references  in  Causes  depending j  are  not 
Awards  to  which  the  Statute  relates  (g). 

A  Motion  may  be  made  to  the  Chancellor  to  make  a  Sub- 
mission to  an  Award  a  Rule  of  Court,  as  well  afier  the  Award 
IS  made,  as  before  (h). 

When  an  Award  is  to  be  made  a  rule  of  Court,  the  Submis- 
sion that  it  shall  be  so,  must  h%  in  Writing  (t), 

Where  an  Order  was  made  by  consent,  referring  all  matters 
in  difference  in  a  cause  to  Arbitration,  with  liberty  to  any  of 
the  Parties  to  apply  to  the  Court,  as  they  should  be  advised, 
the  Court,  on  Motion,  refused  to  order  the  Arbitrators  to  pro- 
ceed in  the  Arbitration,  although  they  had  accepted  the  refer- 
ence {k). 

*The  grounds  for  setting  aside  an  Award,  are,  first,  that  [*714 
the  Arbitrators  hare  awarded  what  was  out  of  their  power; 
something,  for  instance,  contrary  to  Law ;  secondly.  Corruption, 
or  that  they  have  proceeded  contrary  to  th^pVincipIes  of  natu- 
ral Justice,  though  there  is  no  corruption ;  as,  if  they  will  not 
hear  a  Witness.  Thirdly,  that  they  have  proceeded  upon  a 
mere  mistake  (/)  which  they  themselves  admit  (m)  ;  otherwise, 
though  the  mistake  be  palpable,  the  Court,  it  seems,  cannot  re- 
lieve; but,  perhaps,  the  Court  would  not  enforce  an  Award  by 
Attachment  in  case  of  an  evident  mistake  (n) ;  or  illegality  ap- 
parent on  the  face  of  the  Award  (o)»  ^' 

Where  an  Arbitrator  received  Evidence  after  notice  to  the 
Parties  that  he  would  receive  no  more,  in  which  they  acquies- 
ced, the  Award  was  set  aside,  though  the  Arbitrator  swore  that 
it  had  no  weight  with  him  {p)  ;  but  if  Arbitrators  give  reasona- 
ble notice  to  Persons  to  attend,  and  they  do  not,  they  may  pro- 
ceed without  them  (9). 

Arbitrators  are  considered  as  acting  corruptly  where  they 

[g)  See  Lucas  v.  Wilson,  2  Barr.  (2)  Price  v.  Williams^  3  Bro.  C.  C. 

701, aDdliOrd  Lonsdale  v.  Littledale^  164.  Coraforth  ▼.  Geer,  2  Vem.  705. 

2  Yes.  Jan.  453.  Sed.  Vid.  2  Yes.  (m)  Morgan  v.  Mather,  2  Yes.  juD. 

Jan.  23.  18.    See  Emery  v.  Wase,  5  Yes.  846. 

(A)  Cbioote  v.  LMfaesoe,  2  Yes.  (n)  Morran  v.  Mather,  on  Be- 

315.    Powoal  T.  King,  6  Yes.   10,  beannr,  2ye8.jaD.  p.  22. 

coDtradicting  Spettigne  v.  Carpenter,  fo)  Pedley  t.  Goddard,  7  T.  R.  78. 

3P.  Wins.  361.    Symesv.  Smith,  4  (p)  Walkers.  Frobisher,  6  Yes. 

Madd.  Rfp.  70 ;  and  tee  9  Yes.  68« 

U)  _•  tr.  Mills,  17  Yes.  421.  (q)  Featherstone  ▼.  Cooper,  9  Ytfs. 

{k)  Crawsbay  ▼.  Collins,  1  Wils.  68.    Waller  v.  King,  3  Mod.  63. 
C.  C.  31. 

Vol.  II.  55 
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act  as  Agents ;  and  ako  wbere  they  take  Instractions,  or  talk 
with  one  Party  in  the  absence  of  another  (r). 

715*]  An  Award  will  not  be  set  aside  because  an  ^Arbitrator 
has  used  the  jadgment  of  another  Person  (5). 

If  an  Award  fc^  made  a  Rale  of  Court,  and  an  Attachment  is 
taken  out  for  not  performing  the  same,  the  Attachment  is  gone 
by  the  Death  of  the  Party,  and  the  remedy  it  has  been  held,  is 
lost  (0. 

CHAP.  VII. 

PAPISTS  AND  JEWS. 

By  the  Statute  1 1th  &  13th  Wm.  HI.  c.  4,  if  any  Popish  Pa- 
r«nf  shall  refuse  to  allow  his  Protestpnt  Child  a  fitting  Main- 
tenance, with  a  yiew  to  compel  him  to  change  bis  Religion^ 
the  Lord  Chancellor  is  authorized,  by  order  of  the  Court,  to 
constrain  him  to  do  what  is  just  and  reasonable  (u).  This  Act 
did  not  eitend  to  Persons  of  another  (leligion  ;  and  in  the  year 
after  the  passing  of  it,  a  Jew,  of  immense  riches,  whose  only 
Daughter  had  embraced  Christianity,  turned  her  out  of  doors, 
and  on  an  application  for  relief  under  this  Statute,  it  was 
refused  (9) ;  a  decision  which  gare  rise  to  the  Act,  Ist.  Anne, 
St.  1,  c.  30,  whereby  it  is  proved,  that  if  any  Jewish  Parent,  in 
order  to  compel  his  or  her  Protestant  Child  to  change  his  or  her 
Religion,  shall  refuse  to  allow  such  Child  a  fitting  Maintenance, 
suitable  to  the  degree  and  ability  of  the  Parent,  and  to  the 
Age  and  Education  of  such  Child,  then,  upon  complaint  to 
716*]  the  Lord  Chancellor,*  or  Lord  Keeper,  &c.  it  shall 
be  lawful  for  the  Lord  Chancellor,  &c.  to  make  such  order 
for  the  Alaintenance  of  such  Protestant  Child  as  he  or  they  shall 
think  fit. 

Upon  this  Act,  Lord  Maeelesfield  was  of  opinion,  with  regard 
to  the  Court's  Allowance  of  Maintenance  out  of  a  Jew's  Estate, 
to  a  Daughter,  turned  Protestant,  that  it  is  not  material,  though 
the  Daughter  be  above  forty  years  of  age,  or  married,  or  though 
the  Jew  be  dead  {y). 

CHAP.  VIII. 

TENANTS  FOR  LIFE  ;   6tH  ANNE,  C»  18. 

By  this  Statute  it  is  provided,  that  any  Person  claiming  an  Es- 
tate in  Remainder,  Reversions,  or  Expectancy,  after  the  death 

(r)  F^tkerBtone  r.  Cooper,  9  Ves.  (u)  See  let  vol.  Blac.  Com.  449. 

^^'    _  («)  Lord  Baym.  699. 1  Black  Cmn. 

U)  Emery  t.  Waae,  6  Ves.  848.  449. 

<lWebtterT.Bishop,«  Vera.  444.  (y)  Vincent  v.  Faroui4}e2>  1   P. 

.Pre.  m  Cb.  233 ;  and  see  S  Eq.  Wills.  S«4. 

.98.  Cj.  6 ;  and  aae  NiohoUs  t. 

M^  14  Ves.  969. 
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of  any  Person,  a  Minor,  married  Woman,  or  any  Person  what- 
soever,  upon  Affidavit  made  in  (he  Court  of  Chancery,  by  the 
Person  so  claiming  such  Estate,  or  his  or  her  title,  and  of  caase 
to  believe  that  such  Minor,  married  Woman,  or  other  Person  is 
dead,  and  that  the  Death  is  concealed  by  the  Guardian,  Tnis* 
tee.  Husband,  or  other  Person,  he  may  once  in  a  year,  move  the 
Lord  Chancellor,  ^c.  to  order  the  Production  of  such  Person  or 
Persons,  (not  exceeding  two,  and  if  the  production  is  refusedy 
the  Person  so  concealed  shall  be  taken  to  be  dead,  and  the  Per- 
son entitled  in  Remainder,  &c.  may  enter  upon  the  E>t;^, 
the  Statute  has  been  held  to  apply  to  the  case  of  a  Tenant  for 
ninety-nine  years,  if  she  (a  feme  covert)  should  so  long  live, 
with  temainder  to  Trustees  to  preserve  ^contingent  Re-  [*717 
mainders,  Remainder  to  the  Heirs  of  the  body  of  the  Wife,  and 
for  want  of  such  Issue,  to  the  Trustees^  upon  Trust,  to  sell  and 
divide  the  produce  amonff  certain  Persons ;  and  on  the  applica* 
tion  of  the  Trustees,  and  the  Cesitdsque  Trmt,  the  Husband 
who  held  the  Estate  in  right  of  his  Wife,  was  ordered  to  pro* 
dnce  his  Wife,  the  Tenant  for  Life  (z). 

By  a  previous  Act,  19th  Cba.  II.  c.  6,  s.  2,  it  is  enacted, 
that  if  the  Persons  for  whose  Lives  Estates  are  granted,  shall  |o 
abroad,  and  no  sufficient  proof  be  made  that  they  are  alive,  m 
any  Action  commenced  for  the  recovery  of  the  Lands  by  the 
Lessors,  or  Reversioners,  the  Judge  shall  direct  the  Jury  tt> 
gjive  their  Verdict,  as  if  the  Persons  so  remainii^  abroad  were 
dead.  And  it  has  been  held  that  a  Remainder-man  is  within 
this  Statute. 

CHAP.  IX. 

MARRIAOB   ACTS. 

Bt  the  26th  Geo.  II.  c.  33,  Marriages  by  License,  where  ei- 
ther Party,  not  a  Widow  or  Widower,  is  under  twenty-one,  are 
rendered  null  and  void  without  the  consent  of  the  Father  or 
Guardian,  or  of  the  Mother,  if  living  and  unmarried,  in  case 
ther^  is  no  Father  or  Guardian,  previously  had  and  obtained  \ 
and  if  the  Father,  or  Guardianj  or  Mother,  be  non  compos,  abroad, 
or  rtfiue  to  consent,  the  Party  may  apply  to  the  Lora  Chancellor^ 
who,  if  he  approve  of  the  Marriage,  may  declare  his  approbation 
accordingly  ;  after  which,  the  solemnization  oj  the  Marriage  will 
be  legal. 

• 

fz)  Ex  parte  Grants  6  V«.  61«. 
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*CHAP.  X. 

PRIVATE  ACTS, 

A  JuRiSDiCTiOK  is  given  by  tbe  33d  Geo.  IIL  s.  54,  to  pro- 
ceed ID  a  summary  way  in  regard  to  these  Societies. 

The  preference  given  to  Friendly  Societies  over  other  Cred' 
iters  (a)  is  confined  to  Debts  in  respect  of  Money  received  by 
Officers  of  these  Societies,  by  virtue  of  their  Offices,  and  inde- 
pendent of  contract ;  and  therefore  if  these  Societies,  instead  of 
resting  upon  the  Security  which  the  L^islature  gives  them, 
lend  Money  to  one  of  their  Officers  (6),  or  to  any  other  Person 
(c),  upon  a  special  Contract  between  him  and  them,  as  for  in- 
stance, a  promissory  Note,  that  is  a  Loan,  and  is  not  considered 
as  Money  in  such  Person^s  hands  within  the  protection  of  the 
Act  of  Parliament. 

But  if  Money  be  in  a  Treasurer's  hands,  and  appreboosiona 
are  entertained  of  it,  and  the  Money  is  demanded  and  cannot  be 
obtained,  and  only  a  Security  can  be  had,  such  an  involuntary 

[proceeding  would  not,  perhaps,  be  construed  to  tak6  away  the 
lability  of  the  Treasurer  within  the  Act* 

A  I'reasurer,  to  be  considered  as  such  within  the  meaning  of 
the  Act,  must  be  a  Person  elected  and  accepting  the  Office  {(^. 

719*]  *After  one  Order  upon  Petition  under  the  Act,  the 
subsequent  Orders  may  be  obtained  on  Motion  (e). 

CHAP.  XI. 

PRIVATE  ACTS. 

A  Jurisdiction  is  frequently  given  to  the  Chancellor  under 
private  Acts.  In  all  these  cases  the  Chancellor  strictly  and  lit- 
erally follows  the  authority  given  him  by  sacb  Acts.  It  will  not 
be  expected  that  we  should  detail  the  various  Authorities  which 
have  from  time  to  time  been  given  under  such  Acts.  They 
live  and  die  with  tbe  occasion,  and  are  not  of  general  impor- 
tance. 

When,  by  Act  of  Parliament,  Money  is  directed  to  be  laid  out 
in  Lands,  it  cannot  be  laid  oqt  in  Copyhold  Lands,  as  in  that 
way,  by  the  custom  of  the  Manor,  a  younger  Son  might  have  a 

iv}S^  Section  10  of  the  Act.  parte  Coner,  6  Vcs.  441  ;  and  ex 

(0)  Vide  Stamford  Friendly  Socio-  parte  Ross,  ib.  p.  801. 
:7'J^  X®"-.  K^  ;  and  see  ex  parte       (rf)  Ex  parte  Ashley,  6  Ve^  444 

♦     » t  ^™><»We  Society  of  Lancas-  a  P.  Ex  parte  Ross,  6  Vcs.  80S,  4- 

®lf' .  vX"™  ^^'  («)  Ex  parte  a  Friendly  Society*  10 

{c,  Vid.  Ex  parte,  Ashley,  and  ex    Ve«.   M7.      Ex  parte  Slewrioge's 

Charity,  3  Meriv.  707. 
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preference  ;  but  where  the  Purchaser  was  Lady  of  the  Manor, 
it  was  held  the  Copyhold  might  be  purchased,  because,  on  the 
surrender  to  ber«  the  Lands  would  be  enfranchised,  and  go  to 
the  eldest  Son  (/)• 

Under  a  private  Act  for  the  Sale  of  Estates,  directing  the 
Conreyance  to  be  such  as  the  C6urt  should  think  proper,  the 
Court  refused  to  decide,  upon  the  opinion  of  a  Conveyancer,  as 
to  what  was  the  proper  Conveyance,  but  referred  it  to  the  JAbls- 

Under  a  private  Act  of  Parliament,  Money  was  directed  to 
be  paid  to  certain  Parties;  upon  Petition  *to  the  Court,  [*730 
the  Lord  Chancellor  refused  to  make  an  Order  to  pay  the  Money 
to  Persons  deriving  Title  from  the  original  Parties,  and  order* 
ed  them  to  file  a  bill  (A). 

Where  a  summary  power  was  given  to  the  Chancellor  by  a 
private  Act  of  Parliament,  to  vary  the  constitutions  or  provis- 
ions of  a  Charity,  the  Lord  Chancellor  refused  to  increase  the 
number  of  Trustees,  or  to  diminish  the  number  of  the  Quorum ; 
because,  though  his  Jurisdiction  might  extend  to  varying  Bye- 
laws,  or  particular  provisions,  it  did  not  confprise  a  power  to 
alter  the  general  constitution  of  the  Trust  itself,  and  therefore 
that  the  application  must  be  to  Parliament  (i). 

CHAP.  XIL 

JOSTICSS  OF  THE  PEACE* 

Justices  of  the  Peace,  as  Judges  of  Record,  appear  to  have 
been  first  created  by  Statute  {k).  After  their  first  institution 
the  choice  of  them  appears  to  be  in  the  Crown,  and  asskned 
by  the  King's  Commission,  until,  says  Prynn^  the  Statute  of  the 
li  R.2.C.  7,  by  which  the  Chancellor,  Treasurer,  and  Clerk 
of  the  Rolls,  and  others,  were  appointed  '^  to  name  and  make 
(kem*^^  By  the  1 8th  Hen^  6,  cap.  I ,  the  Chancellor  alone,  *'  iti 
case  there  be  no  Men  ofsuffictency  in  *ike  County  ^  and  where  [*721 
none  oj^  twenty  pounds  per  annum  are  to  hefovnd^^  was  enabled 
to  appoint ;  but  if  there  were  Men  of  sufficient  Estates  in  the 
County  to  be  found,  Prynn  was  of  opinion  that  no  appointment 
could  be  made,  unless  by  the  Persons  mentioned  in  the  before- 
mentioned  Statute  of  Richard  (/)•  Since  that  period,  however, 
Justices  of  the  Peace  have  been  appointed  by  the  King's  spe- 
cial Commission  under  the  Great  Seal,  and  the  Chancellor  may 
displace  them  at  his  discretion,  though  Prynn  seems  to  have 

if)  Ex    fMirte  Lady  Downihire,       (t)  £z  parte  Bolton  School  %  Bro. 
MS.  19tb  Feb.  1818,  before  V.  C.    C.  C.  ses. 


Leach.  {k\  Vide  18  Edir.  3,  stat  3,  cap^  2, 

[g)  Ex  parte  the  Dacbeis  of  New-    and  34  Edw.  3,  c  1. 
castle,  6  Yes.  454.  *    (I)  Vide  Prvnn,  in  Somerp's  Tracts, 


isa. 


721  STATUTORY  JURISDICTION. 

doubted  whether  some  matier  of  Record  shoald  Dot  appear  to 
disable  one  who  is  a  Justice  of  Record  (/)•  Lord  Somers,  in  the 
time  of  King  fVUltam^  occasioued  very  considerable  ill  will,  by 
displacing  a  number  of  Justices  of  the  Peace  who  had  shown 
an  unwillingness  to  sign  the  celebrated  Association  Paper  in 
favour  of  that  Monarch. 

The  power  of  the  Court  of  Chancery,  as  to  Justices  of  the 
Peace,  extends  only  to  the  putting  them  in  Commisaioa ;  but 
after  they  are  once  in  the  Commission  of  the  Peace  this  Court 
has  no  right  to  punish  them  for  any  mal-bebaviour  :  the  only 
redress  is  to  move  the  Court  of  King's  Bench  for  an  Information, 
and  afterwards  the  Complainants  may  apply  to  this  Court  to 
turn  them  out  of  the  Commission  (m). 

722*]  *CHAP.  XIII. 

TRAVERSES* 

Whenever  the  King  bad  a  direct  Title  of  Freebold  or  In^ 
beritance  appearing  for  him  by  matter  of  Record,  (whether  that 
Record  was  judicial  or  ministerial,  or  was  a  Conveyance  of  Re- 
cord, or  was  a  matter  of  fact  found  by  office  of  Kecord,)  the 
Subject,  by  the  Commoti  Lazoj  was  put  to  bis  Petition  of  Rights 
and  could  not  interplead  with. the  King,  either  by  traversing 
the  King's  Title,  or  avoiding  it  bjrsetting  up  any  Title  of  bis 
own  (o).  By  subsequent  Statutes  (p)^  however,  the  Subject  has 
a  right  to  traverse  the  Right  of  the  Crown,  provided  leave  is 
given  for  that  purpose,  on  an  application  by  Petition  to  the 
Great  Seal ;  in  which  the  Petitioner  must  show  so  much  of 
Title  in  himself  as  to  induce  the  Chancellor  to  permit  the  Tra* 
verse  (9). 

Traverses  of  Inquisitions  of  Idiotcy  and  Lunacy  will  after- 
wards fte  considered. 


(I)  Vide  Prynn,  in  Somer's  Tracts,  13.  8  Hod.  6,  c.  16.  18  Hen.  6,  c.  6. 

16tb  vol.  p.  446.  let  ed.  1  Hen.  8,  c.  8.  3  &  3  £dw.  6»  c.  8. 

(m)  Ibid.  (q)  Vide  Ex  parte  VVebster,  6  Ves. 

U)  Ex  parte  Rooke,  2  Atk.  2.  809.  Ex  parte  Sadler,  1  M add.  Bep. 

(o)  Per  Lord  Somers  in  the  Bank-  581  ;  ana  Ex  parte  Lord  Gwydiar  & 

ers  Case,  Howell's  State  Trials,  vol.  another,  4  Madd.  Ren.     In  tins  last 

14,  p.  77 ;  and  see  5  Co.  55a.  there  case  the  subject  is  elaborately  con- 

cited.  fiidered  by  Yice^Chancellor  Leach. 

(p)  See  34  Edw.  3.  36  £dw.  3,  c. 
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*BOOK  IV. 

SPECIALLY  DELEGATED   JURISDICTION. 

i 

Idiots  and  Lunatics. 

The  origin  of  the  Crown's  authority  over  Idiots  and  Lunatics 
no  where  clearly  appears.  Lord  Coke  says,  the  King  had  not 
this  Prerogative  when  Magna  Cbarta  passed,  nor  when  Bracton 
wrote,  but  had  it  when  Britton  wrote  ;  and  for  this  he  cites  Fle- 
ta  ;  and  is  of  opinion  that  when  Magna  Charta  passed,  the  Guar* 
dianship  of  Idiots,  &c.  was  in  the  Lord  and  others,  according 
to  the  course  of  the  Common  Law  (a). 

The  better  opinion  seems  to  be,  that  the  Right  of  the  Crown 
existed  prior  to  the  Statute  De  Prarog.  Regis,  17th  E4w.  2  (6), 
and  that  this  Statute  was  but  an  affirmance  of  the  Common 
Law  (c).  This  point,  however,  has  been  justly  observed  to  be 
more  a  matter  of  curiosity  than  of  use  (d). 

Before  the  Court  of  Wards  was  erected,  the  Jurisdiction  in 
cases  of  Idiots  and  Lunatics  was  exercised  in  the  Court  of  Chan- 
cery, and  therefore,  whilst  the  former  Court  existed,  all  Com- 
missions respecting  them  were  taken  out  of  Chancery  and  re- 
tamed  there;  and  after  *the  Court  of  Wards  (a  mischiev-  [*734 
ous  Court)  was  taken  away  by  Act  of  Parliament  («),  it  revert- 
ed back  to  the  Court  of  Ohancery  (/). 

The  Administration  of  Idiots  and  Lunatics  Estates  is,  in  vir- 
tue of  dkptrsonal  authority  (g),  given  by  the  Crown  (A),  viz.  a 
special  Commission  under  a  Warrant  of  the  King's  Sign  Maau- 
ai,  countersigned  by  the  Lords  of  the  Ti*easury  (i),  not  direct- 
ed to  the  Court  of  Chancery,  but  a  certain  great  Officer  of  the 
Crown,  not  of  necessity  the  Person  who  has  the  custody  of  the 
Great  Seal,  though  it  generally  attends  him  by  a  Warrant  from 
the  Crown,  in  which  it  is  stated  to  be  given  to  him  in  considera- 
tion of  its  being  his  duty  as  Chancellor,  to  issue  the  Commis- 
sions on  which  the  inquiry  as  to  the  facts  of  Idiotcy  or  Lunacy 
is  to  be  obtained  (A;).  It  is  said  the  Warrant  confers  no  Juris- 
diction, but  only  a  power  of  Administration  (/).     There  is  an 

instance  where  the  Lord  High  Treasurer  had  the  Warrant  (m). 

« 

2  Inst.  14.  (ff)  2  Atk.  553.    £x  parte  Phillips, 

See  BeFerley*s  Case,  4,  Co.  19  vcs.  122. 

126, '127;  and  ex  parte  Grimstone,  (A)  Ex  parte  Phillips,  19  Yes.  122. 

mentioned  2  Ves.  lun.  75,  note  (n)  ft]  2  Scb.  &  Lefr.  157,  438. 

and  reported  in  Arobl.  707 ;  see  also  (k)  2  Sch.  k  Lefr.  157.    Ex  parte 

Oxenden  v.  Lord  Comptoo,  2  Yes.  Fitzgerald,  ibid.  438. 

jun.  71.  S.  C.  4  Bro.  B.  C.  232.  (I)  See  ex  parte  Grimstone,  men- 

'e)  Hob.  215.  tioned  2  Yes.  jun.  75,  note  (n),  and 

a)  Ambl.  707.  reported  in  Ambl.  707 ;  and  see  also 

e]  12  Car.  2.  c.  24.  Oxenden  v.  Lord  Compton,  2  Yes. 

Y)  Corporation  of  Burfordv.Len-  jud.  71,  S.  C.  4  Bro.  C.  C.  232. 

tball,  2  Atk.  553.  Win:  v.  Tiler,  2  Dick.  562. 

fm)  2  Dick.  553^ 
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The  Warrant  gives  a  special  aathority  to  make  a  Grant  of 
the  Custody  of  Lunatics  and  Idiots  in  the  right  of  the  Ciowu, 
and  to  make  Grants  from  time  to  time  of  the  Idiot's  and  Luna- 
tic's Estates  (n),  and  to  provide  for  the  Maintenance  of  Idiots 
725*]  and  Lunatics,*  and  for  the  care  of  their  Persons  and 
Estates  (o),  but  extends  no  farther ;  and  the  Grant  being  made, 
the  Chancellor  then  acts,  not  under  the  Warrant,  bat  as  a  Keep- 
er of  the  King's  Conscience,  in  the  exercise  of  this  branch  of 
the  Prerogative.  If  the  Warrant  was  granted  to  any  other  Offi- 
cer of  State  it  would  not  enable  that  officer  to  act  after  the 
Grant  made,  but  merely  to  direct  the  Grant  (p). 

For  Lunatics,  the  Crown  is  but  a  Trustee ;  bat  in  the  case  of 
an  Idiot,  the  Crown  is  absolutely  entitled  to  the  Profits,  subject 
to  the  Maintenance  of  the  Idiot  (9),  and  it  has  therefore  been 
doubted  whether  the  Chancellor  could,  by  Letters  Patent  ander 
the  Great  Seal,  grant  to  any  Person,  for  his  own  benefit^  the  rar- 
plus  Profits  of  the  Estate  of  the  Idiot  (r). 

If  the  power  is  abused,  if  any  thing  wrong  is  done,  or  error 
committed,  the  appeal  is  immediately  to  the  King  in  Coancil, 
and  not  in  the  ordinary  course  attending  the  established  Jaris- 
dictions  of  the  Kingdom  (s). 

The  authority  of  the  Chancellor  being  personal,  the  Master 
of  the  Rolls  has  no  Authority  to  sit  for  him  in  Lunacy  (I). 

Persons  are  seldom  found  Idiots,  but  only  non  cwnpos  fmniii^ 
726*]  and  when  they  are  found  Idiots,  *it  is  very  rarely  that  the 
Crown  has  claimed  that  Interest  in  their  property  to  which  it  is 
legally  entitled  (ti). 

Though  a  man  be  found  an  Idiot  by  inquisition  taken  before 
the  sheriff,  after  an  examination  by  the  Jury,  and  the  same  is 
returned  into  Chancery,  yet  he  who  is  so  K>uiid  Idiot  may  in 
person,  or  by  his  friends,  come  into  Chancery  before  the  Chan- 
cellor, &c«  and  show  the  matter,  and  pray  that  he  may  be  ex- 
amined before  the  Chancellor,  whether  he  be  Idiot  or  not ;  and 
if  upon  .examination  he  is  found  no  Idiot,  then  the  inqaisition 
found  before  the  sheriff,  and  also  the  examination  which  the 
sheriff  hath  made  and  returned  thereupon,  will  be  of  no  ef« 


(n)  tn  the  matter  of  Heli,  3  Atk.       (r)  Lysaught  v.  Royse,  9  Sdu  & 
635.  Lefr.  157. 

(o]Ly8anffht  v.  Royse  2  Sch.  &       <[')^^^-  juD.  71.  4  Bro.  C.  C. 


Lefr.  157.  238,  in  note.  See  Lords  JourasU 

(p)  £z  parte  Simon  Degge,  men-  Martia,  14  Feb.  1726.  23  vol.  Jouxn. 

tioned  in  note  4  Bro.  C   C.  237 ;  and  House  of  Lords,  38.      Sheldon  r. 

see  on  this  point  2  Atk.  553 ;  and  ex  Fortescue  Aland,  3  P.  Wms.  104. 

parte  Grimstone,  Ambl.  707 ;    and  (()  Collinson's  Law  of  Idiots  and 

what  is  said  ex  parte  Fitzgerald,  2  Lunatics,  1  70I.  105. 

Scho.  k,  Lefr.  438.  («)  ColUnson's  Law  of  Idiots  and 

(o)  See  in  the  matter  of  Fitzgerald  Lunatics,  I  rol.  p.  100. 

2  Scho.  &  Lefir.  436. 
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iect^  but  ihe  same  friH  be  taken  as  roid  without  anj  other 
tfwrene  («)• 

One  iomi  an  Miet  had  Jeave  te  traverse  Ac  loquieitioii,  on 
condition  that  she  would  appear  in  person  at  the  TriaJ  (y). 

Tlie'eottody  of  aia  /dtotf  4:annat,  it  seems,  be  granted  to  a  man, 
his  Executors,  Mministrutors  and  Atsigus  {z)» 

The  mies  of  Lew  and  of  Equity  are  the  same  as  to  what 
amounts  to  btetmlti  (a).  ( 1 ) 

•AGm  Compos  Mentis  has  been  defined  by  Lord  Cokt^  to  be  a 
peisoii ''  2oAo  2MW  9f  good  and  sound  memory ^  and  by  tke  visiia* 
tion^  Gud  has. lost  it  (6) ;'' and  in  another  Work,  two  sorts 
of  PeiiiODS  are  ^enaidered  by  Lord  Coke  to  be  non  compos 
msniis  ;  *^  .1.  Idiioia^  which  from  bis  nativity,  by  a  perpet-  [^727 
ual  infirmity,  is  non  compos  mentis  :  3.  He  that  hff  sickness, 
gne£j  or  other  accident,  wholly  loseth  bis  memory  and  under- 
standing (c). 

When  the  disease  of  Lunacy  is  excessive,  a  common  ob* 
server  may  postlivety  proooance  upon  it;  bet  the  first  4iu*oads 
ef  the  comptaiiit  must  often  he  imperceptible  eiren  to  the 
most  practised  eye.  As  the  eloquent  D'Aguesseau  observes, 
^^  the  deablful  and  uncertain  point  at  which  reason  disappears, 
and  where  incapacity  becomes  evident  and  manifest,  can  only 
be  ftsed  by  the  partieatar  circumstances  of  each  individual 


case." 


In  the  view  of  the  law,  a  Lunatic  is  never  leaked  upon  to 
be  desperate,  bat  always  at  ileast  ja  a  possibility  of  recover- 
ing (d)* 

Being  non  compos^^t  unsound  mind,  are  certain  teraos  in  law, 
and  import  a  total  deprivation  of  sense.  There  may  be  'weak- 
ness of  mind  .that  may  irender  a  tmao  incapable  of  governing 
himself,  as  violence  of  passion,  or  vice,  and  ^extravagances,  and 
yet  not  sufficient,  under  the  Rule  of  Law,  and  the  Constitution 
o{  this.coanlry,  to  auUiortEe  a  Commission  («). 

^^  Lwu^,'^^  says  Lord  Mardwicke^  *vis  a  technical  word,fCoin- 
ed  in  more  ignorant  times,  as  imagining  these  personswerc  af- 
fected by  the  Aloon ;  but  it  is  discovered  by  philosophy  and  in- 
genioas  men,  that  it  is  entirely  owing  to  a  defect  of  the  organs 

(x)  Id  the  OMttsr  of  Heli  a  Luna-  {e)  Co.  Litt  847a.  As  totbe  Ibmu 

tic,  3  Atk.  635.  of  Commiasioos  in  cases  of  Lynacy, 

(y)  Mob.  71.  Idiotcy,  &c.  see  Mr.  Vesey's  note  to 

[z)  Prodgers  v.  Phrazier,  1  Vem.  ex  parte  Cranmer,  IS  Ves.  461 ;  and 

9.  9.  C.  sihow.  171. 20h.  Oa.^0.  his  obtervatiaDS  oo  those  forms. 

(a)  Semet  r.  Vade,  t  Atk.  337.  (d)  Dormer's  case,  S  P.  Wms.  265. 

Oaroood  v.  Fitsroy,  3  P.  Wms.  130.  («}^  pate  Banisley,  3  Atk.  173. 

(6)  Beverley's  case,  4  Co.  It4. 

( I)  A  person  deaf  and  dumb  from  his  nativity,  ianot  to  be  4eemed  an  idiot. 
wnoncompot  mentu^  as  a  matter  of  course ;  though  such  pay  be  the  l^gal 
presumption,  until  the  soundness  of  his  natal  capacity  is  proved.  Brower 
V.  Ft#/U>,  4  Johns.  Ch.  Rep.  441. 
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738*]  of  the  ^body  (/).''  Bladcstone,  however,  seens  to  at- 
tribate  Lonacy  to  the  influence  of  the  Moon  (;);  hot  the  idea, 
though  very  ancient  and  prevalent,  is  certainly  consideted  as 
erroneous. 

The  first  proceeding  to  obtain  a  Commission  of  Lunacy  is  to 
present  a  petition  to  the  Chancellor,  stating  the  Party's  inca- 
pacity, and  praying  a  Commission,  accompanied  by  Aflidavits 
evincing  the  Lunacy  of  the  Party*  On  this  Petition  and  Affi- 
davit a  Commission  will  be  issued  under  the  Great  Seal,  in 
which  five  Commissioners  are  named,  though  the  attendance  of 
three  is  sufficient  (A).  It  seems  the  Commission  cannot  be 
altered  after  it  is  issued  (t).  If  the  Commission  is  to  be  exe* 
cuted  in  the  Country^  two  of  the  Commissioners  must  be  Bar- 
risters, the  remainder  Attomtes  or  such  Persons  as  the  Chaiicel- 
lor  may  approve.  If  the  Commission  is  to  be  executed  in  or 
near  Town,  the  Commissioners  are  all  nominated  by  the  Chan- 
cellor* 

If  a  Caveat  has  been  entered,  and  the  Commission  is  to  be 
executed  in  the  Country,  the  Party  against  whom  the  Commis- 
sion is  prayed  will  have  leave  to  present  a  list  of  Commissioners 
in  addition  to  the  list  of  the  Party  applying  for  the  Commis- 
8ion(Ar). 

The  Commission  must  be  executed  within  a  month  after  it  is 
obtained.  Upon  notice  to  the  Commissioners  they  issue  a  War- 
729"*]  rant  to  the  sheriff  of  the  place  ^wherethe  Party  resides, 
if  he  be  within  the  Realm  (/),  directing  him  to  summon  a  Jury 
of  twenty-four  persons.  If  the  witnesses  will  not  voiuntarilj 
attend,  the  Commissioners  may  sign  and  seal  a  Subpceoa  to  be 
served  upon  them ;  a  power  they  exercise,  not  under  any  posi- 
tive provisions  of  an  Act  of  Parliament,  but  by  implication,  and 
as  necessary  to  enable  them  to  execute  the  Commission,  the 
Commissioners  exercising  the  authority  which  before  belonged 
to  the  Escheator  or  Sheriff  (m),  under  the  old  Writ  (n).  The 
Jury,  which  must  consist  of  at  least  twelve  persons,  are  sworn, 
and  the  Commissioners  explain  the  business  to  them ;  the  wit- 
nesses, and  the  supposed  Lunatic,  (who  is  entitled  to  be  present 
if  he  chooses  (o),  if  necessary,  are  examined,  and  the  Jury  sign 
the  Incjuisition  on  paper.  If  the  persons  in  whose  custody  the 
Lunatic  is,  have  refused  to  produce  him,  the  Court  has  blamed 
them  extremely,  and  made  them  pay  Costs  (;;)  ;  and  might,  it 

^  Ex  oarte  Banwley,  3  Atk.  174.    qu,  whether  a  writ  was  ever  directed 

H  Tol.  Com.  304.  to  the  Escheator  to  inqaire  of  Lima- 

,  ^  Highiiiore  on  Idiots  and  Luiia-    cy  as  in  the  case  of  Idiotcj.    Ex 

^^^         «  ^  ;,  parte  Southcote,  Ambl.  111.9.0.  2 

(t)  Exparte  Baker,  19  Ves.  341.        Ves.  401. 
(A;)  a  CoUias.  on  Idiots  and  Luna-       (o)  Ex  parte  Cranmer.  13   Ves. 


I 


•9  A««^  qi^i^ 

;0  Ex  parte  Baker,  19  Ves.  341.  (p)  Ex  parte  Southcote,  9  Ves. 

*^J^SFI»!?«L'»»d-6Ves.784.    405.  S.C.  Ambl.  Ul. 


.»0  See  ex  parte  Lund.  6  Ves.  784. 
n)  See  PU*.  Nat.  Brer.  630,    Sed 
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seenn^  commit  them  (q)*  On  the  foliowuig  day  the  loquisi- 
tioii  it  iDgrossed  on  parckmeDt,  and  signed  by  the  Commission- 
ers and  the  Jary.  The  Inquisition  must  be  returned  into 
Chancery  within  a  month  after  it  is  obtained  (r)« 

A  Commission  of  Lunacy  may  be  ordered  gainst  a  person 
resident. a&road,  (1)  to  be  executed  in  the  ^County  where  [*730 
the  mansion-house  lies  {$)*  The  Commissioners  cannot  exe- 
cute the  Commission  beyond  Sea,  as  in  the  case  of  a  Commis- 
sion to  appoint  a  Guardian,  because  the  authority  is  not  in  them 
alone,  but  in  the  Jury  too  {t)»  In  these  cases  the  Lunatic  can- 
not be  examined,  and  where  he  is  in  the  Country,  but  has  con- 
cealed himself,  be  may  be  adjudged  a  Lunatic,  though  not  per- 
sonally examined  (u)* 

The  order  that  the  Jury  shall  be  of  the  neighbourhood  is  usual, 
and  is  consequential  upon  the  direction,  that  the  Commission 
shall  be  executed  at  the  place  of  abode  (x)*  The  abode  is, 
bis  mansion-house,  or,  if  he  has  none,  where  the  Lunatic 
lived  prior  to  his  Lunacy  (y)  ;  not  that  to  which  he  has  since 
been  conveyed ;  and  ttiis,  although  he  19  unable  to  bear  re- 
moval (2).;. 

An  Inquiry  is  always  made  from  what  period  the  Lunacy 
coounenced ;  and  the  reason  is,  that  when  it  appears  the  Luna- 
cy is  of  some  duration,  and  that  the  Lunatic  has  performed  acts, 
an  examination  is  necessair  into  the  circumstances  of  compe- 
tence or  incompetence  under  which  those  acts  were  performed 
(a). 

The  granting  of  a  Conmiission  of  Lunacy  is  matter  of  Ji>- 
cretion  m  the  person  granting  it,  and  is  not  in  all  cases  granted 
merely  because  the  fact  of  Lunacy  is  established  (()•  ^^  There 
may  be  cases,"  says  Lord  Eldon^  ^^  where  the  granting  the  Com- 
mission might  for  ever  prevent  a  cure  (c)." 

*0n  the  Petition  of  a  Creditor  {d),  or  even  of  a  Stran-  ["^731 
ger,  a  Commission  of  Lunacy  will  be  ordered  to  be  issued  with- 
out regard  to  the  motives  of  the  Person  applying  for  the  Com- 
mission (e). 

{q)   Lord  Weoman^s  case,  1  P.  (z)  Ex  parte  Smith,  1  Swanst  4. 

Wins.  701.  ?o)Ibid.  6. 

(r)  Hig^hmora  oo  Idiots  and  Luoa-  (^j  Ex  parte  Tomlinaon,  19  Ves. 

tics,  p.  94%,  and  CoUinson,  I  vol  140.  68. 

(a)  ElK  parte  Soulhcote,  Ambl.  109.  (c)  Ibid.                    _ 

8.  C.  » Yes.  401.  \d)  In  the  matter  of  Ball,  I  Colbn- 

[t)  Ex  parte  Soathcote,  Ambl.  112.  son  on  Idiots  and  Lunatics,  377.  Ex 

[u)  As  m  Ludlam's  Case,  MS.  parte  Tutin,  3  Yes  &  Bea.  1 49. 

(xS  Ex  parte  Hall,  7  Yes.  264.  (e)  Ex  parte  Ogle,  15  Yes.  1 12. 

[y)  Ex  parte  Baker,  19  Yes.  341. 


( ] )  Yide  PerkUu^  case,  2  Johns.  Ch.  Rep.  124. 

An  inqaisition  of  lunacT  taken  abroad,  or  in  another  state,  will  not  au- 
thorize a  sale  of  the  lunatic's  estate ;  but  it  may  warrant  the  i8suin|[  of  a 
new  oommiasioD,  and  perhaps,  mar  be  sufficient  evidence  to  justify  an  inqui- 
sition on  such  new  comroission.    ib. 
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If  a  Clei^mftii  bacotnea  n&n  eompos^  aod  iid  dotte  of  Ifae 
Cbiiicb  Bft  fiat  perforaied  bjr  some  other  fmiamj  tbv  Chuveb^ 
warddDfl  amj,  ^c  o^fcio,  apply  for  a  CdrnmiBiMln  of  L^macy ; 
and  with  the  permi^ion  or  appratation  of  the  Biahop  ol  tte 
Dtoceeer  obtain  a  Sei|oe0tratioB)  and  employ  »  proper  Cerate, 
or  the  Bitbop  or  Archbishop  may  appoint  a  Curate  (f). 

When  a  CommiBsioo  fsanes^  Uie  CoMMsioecn  Mtie  tbeir 
Precept  to  the  Sheriff  to  MtimnoD  a  Jory^  whioh  moat  eoMiat 
of  twelve  pers<^ii8  at  leastf  and  the  whole  number  mest  con- 
cur. 

A  CottnUissioii,  not  of  Lunacy,  bat  in  the  nahtte  of  a  Writ 
De  Lunutico  Inquirindo^  may  be  iMiiedt  where  the  Paity  la^from 
any  cause,  whether  by  Age^  Distaste  Affiktian,  or  Initmptnmetf 
incapable  of  managing  his  otm  avoirs  {g)k  ( I  )•  Tbia  doctrine, 
however,  s^emi  to  nave  sproag  up  since  Lord  ibrdrnkke^a 
time  (A),  and  was  rather  arbitrarily  introduced ;  ao,  miicb  ao, 
733*]  that  it  has  more  than  once  been  ^hinted  that  some  Le<- 
gislative  Provision  on  the  subject  would  be  proper  ;  since  many 
diffioiilt  and  delicate  cases  with  regard  to  the  liberty  of  the 
tsubject  may  arise  out  of  the  doctrine  (t).  Such  is  the  perisha* 
ble  fiibfic  even  of  the  finest  genius  that  Lorii  Somtrt,  the  Duke 
of  Marlborotigh^  Dean  Stoifi  (A:),  and  Lord  Mcimsfield^  miglit,  ai 
the  close  of  their  lives,  have  been  made  the  sdb^ect  of  such  a 
Commission ! 

The  proceedings  on  the  Commission,  to  inquire  whether  or 
no  the  party  be  non  compos^  are  on  the  Law-side  of  the  Cotnt 
of  Chancery,  and  can  only  be  redressed,  if  erroneoes,  by  Writ 
of  Error,  in  the  regular  coarse  of  Law  (/)• 

If  the  J^on  Compos  dies  before  office  found,  no  Inquisition 
cat)  be  taken  (fn). 

Vagrants  only,  and  not  persons  of  Rank,  are  witbio  the  Act 
(n)  that  empowers  Justices  of  the  Peace  to  take  care  of  Luna- 
tics (o)« 

Where  the  Lunatic's  fortune  is  small,  references  to  the  Mas* 
ter,  in  the  first  instance,  have  been  ordered,  to  see  what  ia  pro* 
per  to  be  allowed  the  Lunatic  for  Maintenance,  to  avoid  the 
expense  of  a  Commission  (/>).    And  where  the  property  has 

(/)  1  CoUioBon  on  Idiots  and  Luna-  {k)  <*  From  Marlb'n>ngh*s  eyes  tba 

tics,  361.  streams  of  dotage  flow, 

{g)  Vid.  Iroi,  Black.  Comm.  p.  «  And  Swift  expires  a  drivnicr  and 

3d4.    Gibson  r,  Je/es,  6  Vcs.  273.  a  show." 

Ridgcway  v  Darwin,  8  Ves.  65.  Ex  (t)  2  Bl.  Comm.  437. 

parte  Cramner,  12  Ves.  445.  (m)  4  Co.  I27a. 

(h)  See  Lord  Donegal's  Case,  2  (n)  l7thOeo.  2.  c.  5,  s.  80.    See 

Ves.  407,  and  the  case  mentioned  in  also  the  48th  Geo.  3  c  96,  a.  19,  SO. 

p.  408,  9,  before  Lerdi  Harcemt.  M  t  Atk.  SU 

(»)  Ridpeway  and  Darwin,  8  Ves.  (p)  Machin  r.  Salkdd,  S  Dick. 

66.  and  Ex  parte  Cranmer,  12  Vfes.  ^634,  and  the  casta  thete  ttentioaad. 


'**""""* * ..  .1..-. ■^.^^-  >^>    .^^^.    ^ (1^.   ^^,.,,    im  t> — rt 1 


( 1 )  Vide  Barker's  ease,  2  Johns.  Ch.  Sep.  23J. 
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beeatoudl,  (MO^  for  iostMice,)  ike  Coart  has,  to  avoid  the  ex- 
pate  of  aCommistion  of  Lunacj,  (which  is  aboat  t20/.)  upon 
Affidavits  of  the  Petitioner's  mind,  and  the  amount  of  her  for- 
tune, ordered  payment,  without  *a  reference  to  the  Mas.  [*733 
ter,  of  the  dividends  of  the  two  next  quarten,  and  then  t6  apply 
again,  by  a  short  Petition  ;  so  that  the  Court  might  know  the 
state  of  the  Party's  mind,  and  the  amount  of  her  fortune  from 
time  to  Uoie  (q). 

In  a  case  where  there  was  a  Fond  in  Court  payable  to  the 
Plaiatii^  the  Husband,  who  was  of  too  great  imbecility,  in  con- 
soquonce  of  a  paralytic  stroke,  to  do  legal  acts,  the  Interest 
was  on  Petition  ordered  to  be  paid  to  the  Wife,  from  time  to 
time  (r). 

So,  where,  a  Wife  became  insane,  who  was  entitled  to  a  sep- 
arate Property,  but  no  Commission  had  issued,  and  the  Husband 
made  an  application  for  an  allowance,  inquiries  were  directed, 
as  to  the  Husband's  ability  to  support  her ;  but  it  seems  that 
neither  with  or  without  a  Commission  of  Lunacy  could  the 
Chancellor  order  an  application  of  her  separate  Income,  unless 
by  way  of  arrangement  (s). 

By  the  Statutes  8  and  1 8  Hen.  6th,  there  ought  to  be  a  month's 
time  between  the  return  of  the  inquisition  and  the  Grant  of  the 
Custody  and  Land,  to  enable  Parties  to  come  in  and  tender  a 
Traverse  (t). 

A  Traverse  ouiy  be  tendered  at  any  time  (ti),  upon  giving 
Security  to  the  value  of  two  years  profits  of  the  Lands  (x)« 

The  uniform  return  in  Inquisitions  of  Lunacy,  except  in  a 
few  instances  is,  Ltmaticus  ;  nan  compos  mentis  ;  or,  imoncB  men" 
iis  ;  or  since  the  proceedings  *have  been  in  English,  of  [*734 
unsound  mind  (v)-  A  return,  that  A.  B.  is  incapable  of  goverti- 
vnghimselfandkis  Lands^  jrc.  is  a  void  retuni  (z). 

The  return  to  the  Inquisition  cannot  be  objected  to  because 
it  merely  states  the  Party  to  be  a  Lunatic,  and  the  time  the 
Lunatic  has  been  so,  but  does  not  state  that  the  Lunatic  has,  or 
has  not,  lucid  Intervals  (a). 

If  there  is  any  misbehaviour  in  the  execution  of  an  Inquisi- 
tion, it  will  be  examined  into,  and  if  the  Court  see  cause,  they 
fiiay  ouash  it, and  direct  a  new  commiflsion  (b).  (I). 

A  Melius  Inqtdrtndum  is  grantabie  only  at  the  instance  of  the 
Crowni  which  cannot  traverse  as  the  Subject  can  (c)« 

iq]  Epe  r.  Wake,  4  Ves.  795.  (y)  Ex  parte  Bamtley,  3  Atk.  171 ; 

(rlBirdr.  Le  Fevre,  4Bro.  Ch.  aDdsee  ex  parte  Cranmer,  12  Ve». 

Ca.i01.  456. 

(s)  See  Brodie  v.  Barry.  S  Yes.  &  U)  Ibid.  3  Atk.  168,  &c. 

Bea.36.  (a)  Ex  parte  Wrusg,  5  Ves.  45a 

't)lSx|>aneRoberts,3A(k.  7.  (6]  Ex  parte  Roberts,  S  AAc*  6. 

^  e  Edward  6th.  Ex  parte  Bamdey,  3  Alk.  185. 

'  CdlinMm,  169.  [c)  3  Atk.  6. 


w> 


(1)  Vide  EtparU  Olen,  4  Des.  549. 
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It  18  not  unusual  for  the  Chancellor  to  inquire  by  insftction 
after  an  Inquisition,  returned  {d) ;  but  if  upon  such  inspection 
he  is  doubtful,  he  puts  the  Party  to  his  Travtrst  as  provided  by 
the  Statute  (c).  (I). 

The  Act  of  the  34th  Ewd.  3,c«  14,  gives  the  Lunatic  a  right 
to  traverse,  and  by  the  2d  Edward  6th,  c«  8,  s.  6,  it  is  very  fully 
provided,  ^^  if  any  shall  be  untruly  found  Lunatic,  or  Idiot,  that 
every  person  or  persons  grieved  by  any  such  office  or  Inquisition, 
shall  and  may  have  his  or  their  Travtrst  to  the  same,  imme- 
diately, or  after,  at  his  or  their  pleasure,  and  proceed  to  Trial 
735*]  therein,  and  have  like  remedy  and  ^advantage,  as  in 
other  cases  of  Traverse  upon  untrue  inquisitions  or  offices  found- 
ed." 

It  has  been  held  that  a  Traverse  cannot  be  had  without  the 
consent  of  the  Chancellor  (/),  who  acts  a^  his  discretion  in 
these  cases  (g),  though  the  Statute  seems  to  entitle  the  Party 
to  it  as  of  right ;  and,  indeed,  from  the  Modern  Cases,  it  seems 
that  the  Chancellor  cannot  refuse  to  allow  the  Party  to  traverse 

But  where  a  Person  has  been  found  a  Lunatic  under  two 
Inquisitions,  the  Court  will  not  allow  him  to  traverse  the  second 
(t) ;  though  the  Chancellor  may  afterwards  direct  an  Issoe  (k) ; 
whereby  it  is  observable  there  may  be  two  inconsistent  Records ; 
one,  finding  the  Party  a  Lunatic,  the  other  not. 

It  is  clear,  the  Custody  of  the  Lunatic  cannot  be  suspended 
without  leave  of  the  Court ;  and  on  that  account,  probably, 
applications  were  made  for  the  consent  of  the  Court  to  traverse 
(/)•  Not  only  the  Lunatic,  but  the  Heir  of  the  Lunatic,  is 
bound  upon  the  Traverse  of  the  Inquisition  (m). 

A  person  cannot  traverse  an  Inquisition  without  bringing  the 
736*]  Lunatic  tn/iroprta/ier^ona  before  the  *Court  (n),  for  the 
purpose  of  ascertaining  whether  it  is  the  wish  of  the  Party  to 
traverse  (o).  It  is  the  same  as  to  Idiots.  With  respect  to  Idiots, 
the  Rule  is  laid  down  in  Fitzherbert  (p),  and  it  is  the  same  as  to 
Lunatics  {q). 


(d)  See  Skin.  5.  of  a  Traverse ;  and  for  the 

(e)  2  Edw.  dth,  c.  8.  s.  6.  3  Atk.  6.  of  trayersing  an  Inouisition,  Vid.  4 
312.  Co.  54b.  the  Case  ot  the  CommoDa!- 

(/)3Atk.  6.  SirJohnCutt^Case,  tvof  the  Sadlen;   and  8  Co.   168. 

Ley.  86, 7 ;  but  see  Ex  parte  Bams-  Paris  Stoug^hton^  Case,  Sir  T.  Jones, 

ley,  3  Atk.  185.  J98.  Show.  199-  Skinn.  45.  S.  C.  3 

(f)  In  re  Fast,  1  Cox,  429.  Atk.  7. 

li)  See  ex  oarte  Feme,  5  Yes.  (m)  Roberts*  Case,  3  Atk.  312. 

2.    Sherwooa  v.  Saunders,  19  Yes.  (n)  In  the  matter  of  Helt,  3  Atk. 

384.  635. 

(t)  £x  parte  Bamsley,  3  Atk.  184.  (o)  19  Yes.  284. 

}k)  Ex  parte  Holyland,  1 1  Yes.  10.  (p)  Fitzb.  Nat  Bre.  532 ;  and  see 

(i)  3  Atk  6.  Yicfe  Stone's  Case,  in  Anon.  Moseley,  171. 

Tremaine's  Pleas  of  the  Crown,  653 ;  (9)  3  Atk.  635.  Ambl.  1 12. 

and  Lane's  Entries,  652,  precedents 


(1)  JFendeWscasey  1  Johns.  Ch.  Hep.  600. 
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Upon  a  Petition  of  the  Lunatic  to  the  Chancellor,  or  if  the 
Lunatic  be  a  married  Woman,  upon  a  Petition  of  the  Husband 
and  Wife,  for  leave  to  traverse  the  Inquisition,  the  Traverse  is 
allowed,  as  of  rights  and  proceedings  under  the  Commission, 
and  taking  possession  of  the  Property,  are  suspended  (1  )•  The 
pleading  a  Traverse  is  short.  The  inquisition  is  stated  ;  the 
common  Traverse  taken  upon  it,  and  the  Attorney-General 
joins  Issue;  the  Records  may  then  be  immediately  sent  to  the 
Court  of  King's  Bench  (r),  the  only  Court  in  which  a  Traverse 
can  be  tried  (s)  (2).     « 

If  the  Commission  is  traversed  with  success,  no  Costs  can 
be  given  to  the  Party  taking  out  the  Commission,  however  me- 
ritorious ;  (.^)  because,  no  Property  coming  to  the  Possession  of 
the  Crown,  there  is  no  Fund  out  of  which  to  pay  (hem  (t)  ;  but 
there  may  be  given  out  of  a  Fund  of  the  Lunatic,  in  Court,  in 
a  cause  (t<). 

A  Person  having  an  Interest  under  a  Contract  with  the  Luna- 
tic, an  alienee  for  mstance  (x),  or  a  ^Person  who  has  con-  [*737 
tracted  to  sell  Property  to  the  Jion  Compos  (y),  is  entitled  to 
traverse  (z) ;  but  a  mere  Stranger  having  no  Interest,  is  not,  it 
seems,  allowed  to  traverse  (a).  If  a  Party  submitting  to  a 
Traverse  refuses  afterwards  to  be  bound  by  it,  it  is  considered 
as  a  Contempt  (fr). 

An  improper  attempt  to  traverse  will  be  dismissed  with 
Costs  (c)  (4). 

(r)  £x  parte  Wragg,  5  Ves.  452.        {x)  Ex  parte  Roberts,  3  Atk.  312  ; 

S.  C.  5  Ves.  833.  aQdJsee  15  Via.  Abr.  141. 

(«]  See  on  this  subject,  4  Burr.  851.        (y)  Ex  parte  Morley,  9  Ves.  478. 

(0  Ex  parte  Ferae,  5  Ves.  832.        (z)  Ex  parte  Hall,  7  Ves.  262. 
Sherwood  v.  Sandersoa,  Coop.  188.        (a)  Ex  parte  Ward,  6  Ves.  579. 

S.  C.  19  Ves.  286.    Ilx  parte  Glover,.  Sed.  Vid.  Ex  parte  Southcote,  Ambl. 

J  Meriv.  271.  112. 


Ves 


(v)  Sherwood  v.    Sanderson,  19        (b)  Ex  parte  Roberts,  3  Atk.  308. 
Bs.  280.  (c)  1  Coliinson  on  Idiots  and  Lun. 

462. 


• 

(1)  At  the  time  of  directing  an  issue  to  settle  the  question  of  lunacy,  the 
<30urtwill,  if  necessary,  make  a  proTisional  order  for  the  care  of  the  luna- 
tic's estate,  until  the  question  is  determined.  WendelVs  case,  1  Johns.  Ch. 
Rep.  600. 

(2l|  The  care  and  custody  of  idiots  and  lunatics,  beings  confided  to  the  court 
of  cnancerv,  the  whole  control  of  the  inquisition,  and  the  manner  in  which 
that  control  is  to  be  exercised,  seems  to  depend  entirely  on  the  discretion  of 
the  court.  A  lunatic  may  be  brought  into  court,  after  inquisition  returned, 
and  an  inquiry  had  by  inspection,  as  to  the  fact  of  his  lunacy,  or  an  issue  at 
law  may  be  awarded.  The  most  usual  and  proper  course  is,  to  have  the  is- 
sue prepared  for  trial  under  the  direction  of  the  court,  instead  of  delivering^ 
over  the  record  and  traverse,  after  issue  joined,  to  a  court  of  law.  Wen- 
delVs  catCy  tU  ntpra, 

(3)  Where  the  inquisition  is  traversed  unsuccessfally,  by  a  relation  of  a 
lunatic,  costs  will  be  awarded.    Folger't  c<ue,  4  Johns.  Ch.  Rep.  169. 

(4)  A  prosecutor  of  a  charge  of  lunacy,  will  not,  of  course,  be  ordered  to 
pay  costs,  where  the  party  is  found  to  be  of  sound  mind,  provided  the  prose- 
cution has  been  instituted  upon  probable  grounds.  JBrower  v*  Fisher,  4 
Johns.  Ch.  Rep.  441. 
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Ab  Ifiqmition  is  only  presitrnffiive  Ev^dmee  <it  ioBaiiilj,  and 
not  conclosive ;  bo  that  upon  an  Action  in  respect  of  anjCon*' 
tract  or  Deed,  it  is  for  a  Jury  to  determine,  mrfaetheratlhe 
time  of  executing  it  the  Party  was  iwn  comp9Sj  though  hj  the 
Inquisition  be  was  found  to  be  mm  con^ot  at  such  period  (^ 

So,  if  the  Question  of  Sanity  arises  in  a  Court  of  Equity,  ao 
Issue  will  be  directed  (e). 

A  Commission  of  Lunacy  may  be  Buperseded  if  ihe  Party  «i 
improperly,  or  irregularly  (/),  found  mm  compos,  and  aOnvieat 
may  be  entered  by  the  Person  against  whom  Ibe  CemoMssioniiat 
issued,  or  any  Individual  on  his  behalf,  against  the  appoiatnient 
of  Committees  on  the  ground  that  he  had  unjuslly  httxt  fmnd 
a  Lunatic ;  and  upon  a  Petition  by  the  Lunatic,  or  such  other 
Person  in  his  Name  (g)  to  supersede  the  OommissioD,  a  time 
738*]  will  be  appointed  lor  his  pereooal  *appearance  before  the 
Chancellor  in  order  to  be  inspected  and  examined ;  bat  witbouit 
very  strong  Evidence,  and  the^ Affidavits  of  eminent  Physictass, 
as  to  his  Sanity  and  Capacity,  the  Ohanceillor  will  not  act  aside 
the  Verdict  t>f  the  Jury  (A). 

In  one  case,  when  the  Lunatic  was  recovered  and  examined 
in  Court,  the  Commission  was  superseded,  and  the  Recogni- 
zance of  the  Committee  ordered  to  be  vacated,  the  Lunatic 
declaring  himself  Satisfied  with  the  account  (t). 

In  another  case,  a  Lunatic  having  recovered  Imb  ooderstand- 
ing  petitipned  to  have  the  Commission  superseded,  bufttlie  Court 
only  superseded  it  for  some  months,  to  see  if  he  was  perfectly 
recovered,  because  he  had  oAen  relapsed,  and  was  {bond  by  the 
Inquisition  a  Lunatic  with  lucid  intervals  {k)^  An  bsue  is 
sometimes  directed  (/)• 

In  order  to  supersede  a  Commission,  Lord  Thmrtom  waa  of 
opinion,  that  when  Lunacy  is  once  established  by  clear  Evi- 
dence, the  Party  ought  to  tie  restored  to  as  perfect  a  state  of 
mind  as  lie  had  before,  and  that  it  should  be  proved  by  Evidence 
as  clear  and  satisfactory  (m)  ;  but  Lord  Eldon  did  not  concur 
in  that  proposition ;  something  less  than  the  same  perfection  of 
mind,  be  thought,  would  be  sufficient  (n).  (I) 

(</)  Faulder  v.  Silk,  roeotiooed,  1  ft)  Mob.  78. 

CoUiDMO  OQ  fd.  and  Lun.  396.  \k)  Mos.  421. 

(e)  Hall  V.  Warren,  9  Ves.  605.  m  Ex  parte  Stanley,  1  Ves.  85. 

(/)  Ex  parte  RoberU,  3  Atk.  6.  (m)  Attorney  Oeneral  v.  Paratber, 

(£r)  Ex  parte  Stanley,  I  Ves.  25.  3  Bro  C.  C.  444. 

(h)  Harrison's  Chan.  Prac.  383.  (n)  Ex  |«rte  Hoiylflnd,  1 1  Ves.  10. 
Neirl.  edition,  I  CoQtnson  on  Id.  and 
Lun.  324. 


( 1)  On  the  petition  of  a  lunatic  to  supersede  the  commission,  on  the  rronnd 
of  his  recovery,  if  the  fact  be  not  satisfactorily  proved,  the  court  wiU  refer 
the  petition  to  a  master  to  take  the  proofs  as  to  the  alle^tions  in  the  petition, 
and  to  examine  the  lunatic,  if  he  should  deem  it  advisable,  and  to  report 
sQch  proofs,  with  his  opinion  thereon.    And  if  it  fihonlS  become  necessarr. 
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A  doabt  is  suggested  by  Staunford  (o),  whether  oo  *ibe  [*739 
Death  or  Recovery  of  a  Lunatic,  an  ousier  U  maine  must  not 
be  sued  out,  as  in  the  case  of  an  Idiot ;  nor  does  it  appear 
there  is  an  express  decision  on  the  subject ;  but  in  Practice, 
the  Lunatic,  when  recovered,  has  Possession  restored  to  him 
by  an  Order  of  Court  (;>)•  On  the  application  of  the  Heir, 
after  the  death  of  the  Lunatic,  (where  there  is  no  dispute  who 
is  Heir)  praying  that  the  Committee  might  be  ordered  to  de- 
liver Possession  to  the  Heir,  the  Court  will  order  Possession  to 
be  delivered,  and  will  not  put  the  Heir  to  his  Ejectment,  or 
permit  the  Committee  to  retain  the  Possession  by  disputing  the 
fact  of  Heirship  {q)*  The  direction  in  a  Commission  of  Luna* 
cy  '4o  inquire  who  is  next  Heir,''  seems  for  the'  purpose  of  as- 
certaining to  whom  the  property  ought  to  be  delivered  after  the 
death  of  the  Lunatic.  The  Inquisition  is  not  conclusive  ;  the 
Person  so  found  to  be  Heir  may  not  be  the  Heir ;  the  finding  of 
the  Jury,  may  be  wrong;  but  prima  facie  he  is  to  be  taken  as 
Heir(r). 

A  Commission  of  Lunacy  kept  back  for  several  years,  with* 
out  putting  it  in  execution,  is  a  Contempt  of  the  Court,  and 
will  be  discharged  with  Costs  («)« 

If  upon  the  return  of  the  Inquisition  the  Party  is  found  a  Lu« 
natic,  and  such  finding  is  not  Traversed,  or  the  Commission  su« 
perseded,  CommitUes  of  his  Person  and  Estate^  are,  in  conse* 
quence,  appointed  by  the  Chancellor,-  under  the  authority  deri- 
ved to  him  from  the  King's  Sign  Manual.  The  Chancellor 
^(unless  the  Estate  is  extremely  small)  usually  refers  it  to  [*740 
a  Master  to  approve  of  a  proper  Person  to  act  as  Commit- 
tee (0. 

Relations  are  generally  appointed  in  preference  to  Stran* 
gers,  unless  there  is  specific  objection  (ti).  The  Wife  of  the  Lu- 
natic, jointly  with  a  Relation,  has  been  appointed  a  Committee 
of  (he  Person  of  the  Lunatic  {xy 

(o)  Ezpofiit  of  King^  Prero^.  p.  (t)  2  Atk.  52. 

37,  sabjomed  to  Staunford's  Pleas  of  [l)  See  1  CoUinson,  194,  5.  Picard, 

the  Crown.  ex  partes  Ves.  k.  Bea.  127. 

(p)  See  ex  parte  Fitzgerald,  3  Scb,  (i«)Ije  Heup,  ex  parte,  18  Vei. 

AcLefr.  437.  221. 

439.  (x)  Ibid. 
440. 


iq\  Ibid.  p. 
r)  lb.  440. 


the  lanatio,  ma?,  afterwards,  be  examined  by  the  Chancellor.  HwM  ca«e, 
3  Jobiif .  Ch.  Kep.  567. 

And  so,  on  the  petition  of  alanatic^  for  the  discharge  of  his  committee,  on 
the  ground  of  his  sanity,  the  court  may  allow  him  to  traverse  the  inquisition, 
or  to  try  the  onestion  by  a  feigned  issue,  at  its  discretion.  J^  Clean* $  coie^ 
6  Johns.  Ch.  Rep.  440.  And  where  the  Innacy  was  satisfactorily  establish- 
ed in  the  first  instance,  and  after  repeated  applications  for  a  discharge  of  the 
committee,  the  opinion  of  the  conrt  remained  unchanged,  the  trial  of  the 
qnestion  of  lunacy  was  directed  to  be  at  the  expence  of  the  lunatic,  or  hie 
friends,  and  not  at  the  charge  of  his  estate ;  as,  otherwise,  his  family  might 
he  deprived  of  their  support,  by  a  fruitless  litigation,    lb. 

Vol  II.  57 
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The  Conunittee  of  the  Person,  is  frequently  appoi^ied  Com- 
mittee of  the  Estate  also  (y). 

The  Committee  is  considered  merely  as  a  Bailiff,  appointed 
by  the  Crown,  and  under  its  control,  to  take  care  of  the  Prop« 
erty,  and  liable  to  account — to  censure — ^to  punishment,  and  to 
be  removed  if  he  shall  misconduct  himself ;  and  therefore  it 
is,  that  no  Grant  of  a  Lunatic's  Estate  can  be  made  otherwise 
than  during  pleasure  {z).  The  Control  over  the  Committee  is 
not  determined  by  the  death  of  the  Lunatic  (a). 

A  Master  in  Chancery  cannot  be  appointed  Committee  of  the 
Lunatic's  Estate  (6) ;  and  where  a  person  had  agreed  to  give 
part  of  the  profits  to  another,  he  was  not  permitted  to  be  Com- 
mittee (c)« 

Where  no  one  can  be  procured  to  act  as  Committee  of  the 
Estate,  a  Receiver  may  be  appointed,  with  a  Salary,  upon  giving 
741*]  such  Security  to  the  Attorney-General^*  as  a  Committee 
does  (J).  In  cases,  likewise,  where  the  Committee  resides  at 
a  distance  from  the  Estate  {e) ;  or  is  infirm ;  or  where  it  has  not 
been  thought  expedient  to  intrust  the  Committee  with  the  pro- 
perty, a  Receiver  has  been  appointed  (/)• 

In  one  case,  the  Brother  of  the  Committee,  not  being  able 
to  give  the  usual  Security  required  from  a  Committee,  was  ap- 
pointed Committee  of  the  Personal  Estate  of  the  Lunatic,  with 
a  restriction  not  to  receive  any  Sums  of  Money,  part  of  the  Lu- 
natic's Estate,  and  a  Receiver  appointed  to  account  and  pay  the 
balance  to  the  Accountant-General,  after  paying  what  should 
be  allowed  to  the  Petitioner  for  Maintenance  of  the  Lunatic  (^). 

The  old  role  acted  upon  by  Lord  Nottingham  (k),  and  ad- 
verted to  by  Blackatone  (t)  with  seeming  approbation,  that  the 
next  of  Kin  of  a  Lunatic,  if  entitled  to  bis  real  Estate  upon  his 
death,  could  not  be  a  Committee  of  his  Person,  has  not  been 
adhered  to  for  a  great  length  of  time  (k) ;  nor  is  it  an  objection 
to  a  Committee  that  he  is  the  next  of  Kin  to  the  Lunatic,  and 
will  come  in  for  a  Share  of  his  personal  Property  under  the  Sta- 
tute of  Distributions  (/)  ( 1 ). 

hA  See  1  Collineon,  256.  (A)  See  Lady  Mary  Cope's  case,  3 

ix)  Ex  parte  Fitzgerald,  2  Scbo.  Chan.  Cas.  239. 

&  Lefr.  438.  (t)  1  Comment.  305. 

(d)  Ibid.  441.  tk)  Ex  parte  Cockayne,  7  Ves. 

(b)  Ex  parte  Fletcher,  5  Ves.  427.  598 ;    and  see  ex  parte  Seaman,  1 
It  seems  it  has  been  differently  deter-  CoUinson,  207.  Dormer's  case,  2  P. 
mined  in  Ireland.      See  2  Scht  &  Wms.  262. 
Lefr.  439,  441.  (I)  Ex  parte  Neal,  2  P.  Wms.  544. 

[c)  6  Ves.  427.  Tne  arruments  urged  for  the  de* 
I  CM  Ex  parte  Warren,  10  Ves.  612.  cision  in  3iis  case,  as  well  as  in  ex 
\ej  1  Couinson*8  Idiot  and  Lun.  259.    parte  Ludlow,  lb.  p.  638,  are  not  Terr 

r]  Ibid.  257.  forcible,    thoagh  the   decision  itsdf 

j)  ISx  parte  Ballingbarat,  Ambl.    seems  proper. 
104. 


(l|^The  heir  at  law,  and  child  of  a  lunatic,  may  be  appointed  committee, 
ana  be  ma^  hare  the  cnstody  of  the  lunatic's  person,  real  and  personal  ^• 
tate.  ^Lmmg^Hon  '#  eaie,  1  Johns.  Cb.  Rep.  436. 


i 
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It  i«  usual  to  take  Bonds  from  Committees  to  account,  and 
fiubmit  to  orders,  but  it  does  not  appear  to  *be  absolute-  [*742 
ly  necessary,  for  orders  may  be  enforced  independent  of  the 
Bond  (m) ;  and  where  Bonds  have  been  taken,  they  have,  on 
circumstances,  been  ordered  to  be  deliTered  up  (n),  or  greater 
Security  taken  (o). 

So  with  regard  to  Committees  finding  SecurilitSy  the  Chan* 
cellor,  it  seems,  exercises  a  discretion*  A  Bond  by  the  Com- 
mittee and  two  Sureties,  approved  of  by  the  Attorney-General, 
at  double  the  Amount  of  the  outstanding  Estate,  is  what  is  usu* 
atly  required  (j>). 

It  has  been  found  inconvenient  to  grant  the  custody  of  a  Lu- 
natic  to  two  (9),  for  being  a  joint  Grant,  and  a  mere  authority 
without  any  interest,  the  death  of  one  determines  the  right  to 
the  Custody  of  the  Lunatic  (r) ;  it  is  however,  in  Practice,  usu* 
ally  done  (s)* 

if  the  Committee  of  a  Lunatic  becomes  a  Bankrupt  it  is  a 
ground  for  his  removal ;  but  the  Custody  of  the  Person  will  not 
be  changed  if  it  is  necessary  to  the  comfort  of  the  Lunatic  (t)* 

If  Persons  in  whose  custody  the  Lunatic  is,  refuse  to  dehver 
him  to  the  Committee,  they  incur  a  Contempt  of  Court,  and  may 
be  committed;  nor  is  an  *  habeas  corpis  necessary  (t<),  [^743 
but  it  may  be  had  recourse  to,  if  considered  as  elligible(ti)« 

The  Court,  in  making  an  allowance  to  a  Lunatic,  considers 
only  hh  situation,  always  looking  to  the  probability  of  his  reco- 
very, and  never  regarding  the  interest  of  the  next  kin.  With 
this  view  only,  in  cases  where  the  Estate  is  considerable,  and 
the  persons  who  will  probably  be  entitled  to  it  hereafter  are 
otheVwtse  unprovided  for,  the  Court  looking  at  what  it  is  likely 
the  Lunatic  himself  would  do,  if  he  were  in  a  capacity  to  act, 
will  make  some  provision  out  of  the  Estate  for  those  Persons. 
So,  where  a  lai^e  property  devolves  upon  an  eider  Son,  who  is 
a  Lunatic,  as  heir  at  law,  and  his  Brothers  and  Sisters  are  slen- 
derly, or  not  at  all,  provided  for,  the  Court  will  make  an  allow- 
ance to  the  former  for  the  sake  of  the  latter.  So  also,  where 
the  father  of  a  family  becomes  a  Lunatic,  the  Court  does  not 
look  at  the  mere  legal  demands  which  his  Wife  and  Children 
may  have  upon  him,  but  considering  what  the  Lunatic  would 
probably  do,  and  what  it  would  be  beneficial  to  htm  should  be 
done,  makes  an  allowance  for  them  proportioned  to  his  circum- 
stances.   There  are  instances  in  which  the  Court  has,  in  its  al- 

(m)  Ex  parte  Grimstooe,  Ambl,  (yO  ^x  parte  Lyne,  For.  143.  and 

707.  ex  parte  Roberts,  3  Atk.  6, 398.  seeEq.  Cas.  Aht.  583;  and  1  vol. 

[n)Ex  parte  Nortbligbt,  3  Vez.  MS.  notes,  57. 

3.  (f)  1  CoUinson, 

fo)  Ex  parte  Pereira,  t  Ves.  674.  S.  F.  Anon.  MS. 


(n)Ex  parte  Nortbligbt,  3  Vez.    MS.  notes,  57. 

(p)  I  CoUinaon  on  Idiots  and  Lnn.       (/)  Ex  parte  MiUmaj,  3  V< 
963, 3.  and  see  Smith  ▼.  Bate,  3  Dick.  631. 


673.  (f)  1  Collinson,  33l  See  For.  143, 

(o)  Ex  parte  Pereira,  3  Ves.  674.      S.  F.  Anon.  MS. 
(p)  I  CoUinson  on  Idiots  and  Lnn.       (/)  Ex  parte  MiUrnay,  3  Ves.  3; 


Iq)  Ex  parte  Ludloir,  3  P.  Wms.       («)  Ex  parte  Trammer,  13  Ves. 

>aS.  445. 
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lowancM  to  the  relations  of  the  Lunatic,  gone  to  a  farther  dis- 
tance than  Grandchildren — to  Brothers,  and  other  collateral 
kindred ;  and  on  the  principle,  not  because  the  Parties  are  next 
of  kin  to  the  Lunatic,  or  as  such  have  any  right  to  an  allowance, 
but  because  the  Court  will  not  refuse  to  do  for  the  benefit  of  the 
Lunatic  that  which  it  is  probable  the  Lunatic  himself  would 
have  done  («). 

744*]  *The  Chancellor  may,  accordingly,  order  MrirUenance 
for  the  Children  of  the  Lunatic  (y),  or  a  sum  for  their  advance-' 
ment^  or  payment  of  their  Debts  (z). 

The  Committee  of  a  Lunatic's  Estate  is  never  allowed  any 
thing  for  his  Care  and  Trouble  (a)  ;  but,  under  circumstances, 
the  Court  will  increase  the  allowance  of  Maintenance,  which 
will  operate  as  an  allowance  for  Trouble  (6)  (1).  A  Com- 
mittee will  not  be  allowed  Monies  expended' on  the  Lunatic's 
Estate,  if  laid  out  without  a  previous  application  to  the  Court 
(c) ;  and  if  the  Committee  has  not  passed  his  Accounts  regular- 
ly, according  to  his  Recognizance,  and  as  required  by  the  Gene- 
ral Order  (a),  he  will  not  be  allowed  his  Costs  (e)  \  nor  is  a 
Committee  suffered  to  pass  his  Accounts  without  referring  them 
to  the  Master  to  see  what  sums  he  has  had  in  his  bands  from 
time  to  time,  and  if  be  is  found  to  have  kept  Money  in  his 
hands  unnecessarily,  he  must  pay  Interest  for  it  (/ )• 

In  passing  accounts  from  time  to  time  of  a  Lunatic's  Estate, 
notice  should  always  be  given  to  such  of  the  Lunatic's  relations 
to  attend  before  the  Master  to  check  the  Account,  as  woold 
be  entitled  to  a  share  of  his  estate  if  be  had  been  dead  intestate 
(g);  not  on  account  of  any  actual  interest,  but  because  they 
745*]  are  *most  likely  to  be  able  to  give  information  to  the  Court 
respecting  the  situation  of  the  Property,  and  are  concerned  in  its 
good  administration  (A) ;  but  they  are  not  to  be  allowed  the 
Costs  of  such  attendance,  unless  some  special  case  be  laid  be- 
fore the  Court. 

If  a  Committee  disobeys  an  Order  to  pass  his  Accounts  it  is 
punisiiable  as  a  Contempt. 
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(x)  Ex  parte  Whitehead,  2  Merir.       (d)  15  December,  1792.  See  Order, 

8.  2  Ves.  jun.  39. 

(y)  Foster  v.  Marcbant,  1  Vcm.       U)  Ex  parte  Clarice,  1  Ves.  jan. 

262*  29o. 

(ar)  See  cases  mcDtioned,  1  Collin-       (/)Seeex  parte  HiUian),  !  Ves, 

800  00  Idiots  and  Lunatics,  29S,  7.  jon.  90.     £x  parte  Catton,  ib.  156  ; 

(a)  Blunt  V.  Clitherow,  6  Ves.  802.  and  see  ex  parte  Chnmley,  ib.    Po> 
Anon.  10  Yes.  104.  cockev.  Riddinrton,  6  Ves.  794. 

(b)  Ambl.  78.  (^)  £x  parte  Wrigbt,  2  Vez.  25. 
(c)£x  parte  Marton,  11  Ves.  397.       (A)  Ex  parte  Wbitbread,  2  Merir. 

Ex  parte  Hiibert,  ib.  Attomey-Geo-  lOl. 
eral  v.  Vigor,  1 1  Ves.  663. 


» 

CI)  A  committee  of  a  lunatic,  by  the  equity  of  the  statute  (sess.  40.  c 
251.)  is  entitled  to  an  aUowanoe  for  bis  services,  in  reoeirinr  ana  paying-  oat 
moneys^    Roberts'  case,  3  Johns.  Ch.  Rep.  43. 
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Where  the  Luoatic'a  Property  is  small,  balances  have  been 
ordered  to  be  paid  to  the  Committee  on  Affidavit,  and  without 
an  Annual  Account  before  the  Master  (t)* 

A  Bill  lies  by  the  Attorney  General,  on  behalf  of  a  Lunatic, 
agafnst  his  Committee,  for  an  Account  of,  and  to  secure,  the 
Lunatic's  Property  (k). 

The  Committee  of  a  Lunatic  cannot  make  Leases,  nor  en* 
cumber  the  Lunatic's  Estate,  without  leave  of  the  Court  (/). 

By  the  1 1  Geo*  J,  c.  30,  a  Committee  may,  under  the  Author- 
ity  of  the  Great  Seal,  renew  Leases  upon  Lives,  the  fines  pay- 
able upon  such  renewal  to  be  applied  as  the  Chancellor  sbail 
direct* 

Where  a  Lunatic  has  an  Estate  for  Life,  or  other  Estate,  with 
a  power  of  granting  Leases  for  Lives  or  years,  such  power  may 
be  executed  by  the  Committee,  under  the  direction  of  the  Great 
Seal  (m). 

So,  a  Committee,  under  the  directioi^  of  the  Chancellor,  may 
sorrender  Leases,  in  order  to  obtain  Renewals  for  the  benefit 
of  the  Lunatic ;  but  such  ^renewed  Leases  operate  to  [*746 
the  same  uses  as  the  former  Leases  (li). 

The  Assets  of  a  J^an  Compos  after  his  death  are  distributa- 
ble only  by  Bill  (o).  A  Motion,  therefore,  by  the  Committee, 
after  the  death  of  the  Lunatic,  for  a  reference  to  ascertain  his 
next  of  kin,  in  order  that  the  Money  in  his  hands  might  be  dis- 
tributed, was  refused,  such  reierence  being  proper  only  on  a 
Bill  filed  against  the  Committee  for  an  account  of  the  Lunatic's 
Property  (p). 

Jf  the  Committee  miaconducts  himself  (9),  or  becomes  Bank' 
rupt  (r),  be  will  be  removed  ;  but  Parties  have  been  committed 
forreidectingina  Pamphlet  upon  the  conduct  of  the  Petitioners 
and  others,  acting  in  the  management  of  the  AtTairs  of  a  Lunatic, 
under  Orders  o«  the  Court  (5). 

The  Lunatic's  Estate,  though  in  Ireland^  or  Scotland^  is  under 
the  Jurisdiction  ot  the  Chancellor  (i). 

in  the  management  of  the  Lunatic's  Estate,  the  benefit  and 
comfort  of  the  Lunatic,  where  no  Creditor  complains,  is  the 
great  object  of  the  Court  (u),  without  looking  to  the  interests 
of  those  who  upon  his  death  may  have  eventual  rights  of  suc- 


)  Picard  ex  parte,  3  Ves.  &  Bea.       (q)  Lloyd  v.  Mar,  2  Dick.  460.  Ex 

parte  Jooes,  1 3  Ves.  313. 


iri.  ^ ,  ._ 

'ik)  Attorney- General  v.  Famther,  (r)  I  ooUmson,  313. 

S  Dick.  748.  (t)  Ex  parte  Jonee,  13  Vet.  237. 

(/)  Foster  ▼.  Marcbant,  1  Vern.  (<)  Sec  £x  parte  Marcbioness  of 

262.  See  43  Geo.  3,  c.  75,  a.  4.  Anoandale,  Ambl  80 ;  but  aee  con- 


im)  43  Geo.  J,  c.  75,  a.  3.  tra  as  to  Ireland,  in  the  matter  of 

n)  29  Geo.  S 

(oiWiMfT.  _,      , „. 

[p)  Gilbert,  ex  parte,  1  Ball,  ti       (u)  Dormer's  Case,  2  P.  Wms. 
Bea.  297.  266.  Ex  parte  Chumley,  I  Yes*  juo. 

296.  £x  parte  Baker,  6  Ves.  8. 


0  ^.P^'  ^J^\  ^^'      _  Duchess  of  Chandoe,  I  Sch.  Si  Lefr. 


Tyler,  2  Dick.  652.    301. 
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747*]  ceBsion  {x).  (1).    *The  Chancellor  administen  the  Lu. 
natic^s  Estate  tanquam  bonus  pater  Jamilias  (y)« 

Formerly,  the  Chancellor  could  not,  upon  a  Petition  in  Lu- 
nacy, order  part  of  the  Lanatic's  real  Estate  to  be  sold  for  pay- 
ment of  his  Debts,  to  prevent  a  Bill  by  Creditors  {z) ;  but  a 
Committee  may  now,  in  pursuance  of  the  Statute  (a),  order  the 
Estate  to  be  sold  for  that  and  other  purposes  (6),  and  at  the  dis- 
cretion, and  under  the  directions  of  the  Great  Seal,  raise  Money 
on  a  Mortgage  of  the  Lunatic's  Estate,  for  payment  of  Debts  ; 
but  Money  in  the  Funds  will  not,  though  under  the  control  of 
the  Chancellor,  be  applied  inpayment  of  the  Lunatic's  Delrts 
(c),  unless  it  be  necessary  for  his  accommodation  (d).  There  is 
no  instance  of  an  Order  on  behalf  of  Creditors  putting  the  Lu- 
natic in  a  state  of  absolute  want. 

The  Land-tai  on  a  Lunatic's  Estate  has  been  ordered  to  be 
redeemed  out  of  the  produce  of  decaying  Timber  which  had 
been  ordered  to  be  cut  for  the  payment  of  Debts,  under  the 
Master'^s  Report  that  it  was  for  bis  benefit ;  and  it  was  held 
there  was  no  Equity  for  axharge  upon  the  Estate  in  favour  of 
the  next  of  kin  (e). 

748*]  A  Lunatic  was  seised  of  an  Estate,  A.  ex  parte  *  Pater- 
na,  and  ex  parte  Matema  of  an  Estate,  jB.,  the  latter  being  sub- 
ject to  a  Mortgage.  Timber  cut  upon  ^.  was  applied  in  dis- 
charge of  the  Mortgage  upon  B. ;  and  on  a  question  between 
the  different  Heirs,  it  was  held  that  A*  was  not  to  be  recom- 
pensed (e). 

The  residue  of  a  Lunatic's  Property  beyond  his  Debts,  will, 
on  Petition,  be  ordered  to  be  invested  in  a  Government  Annoifj 
for  his  Maintenance,  upon  the  Master's  Report  that  it  is  for  his 
benefit  (/). 

So,  the  Court  may  apply  the  personal  Estate  in  payment  of 
the  Debts  to  any  extent ;  and  will  take  every  advantage  that 
tends  fairly  towards  ordinary  improvement,  considering  only 
the  immediate  Interest  of  the  Proprietor ;  but,  consistently  with 
that,  alteration  of  property  is,  as  far  as  possible,  to  be  avoided 

(jp)  Ozenden  v.  Lord  Compton,  2  Lud.  284.     Ex  parte  Ladlara.  1806. 

Ves.  jun.  70,  and  S.  C.  4  Bro.  C.  *C.  MS. 

233.  (c)  Vid.  36  Geo.  3,  c  90,  s.  3.  This 

(y)  Ozenden  v.  Lord  Compton,  2  Act  has  been  held  not  to  extend  to 

Vei.  jun.  70,  and  S.  C.  4  Bro.  C.  C.  stock  standing  in  the  name  of  anotii- 

73.  er,  to  which  the  Lunatic  is  entitled  as 

{*)  Ex  parte  Smith,  6  Yes.  656 ;  Administrator.     [Ex  parte  Adams, 

and  see  ex  parte  Dikes,  8  Ves.  79.  2  Meri^.  1 1^.] 

(a)  43  <Teo.  3.  c.  75.  (d)  Ex  parte  Hastings,  14  Yes.  192. 

(6)^1  Collinson  on  Idiots  and  m  Ex  parte  Phillips,  19  Ves.  118. 

(f)  Stonard,  ex  parte,  18  Yes.  285. 


(I)  Vide  SaliiburyU  ease,  3  Johns  Ch.  Rep.  347.    WheneTer  the  interest 

of  the  Innatic  seems  to  re<^uire  it,  the  coart  will  order  timber  to  be  sold,  sod 

the  real  estate  of  the  lanaUc  to  be  conrerted  into  persooal,  and  the  nersoasl 
into  real  asUte.    lb.  -  ^"^ 
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(g)i  (1)  and  care  taken  that  nothing  extraordinary  is  attcmptedi 
as  Estates  bought,  or  Interests  disposed  of  (&)• 

The  Committee  of  a  Lunatic's  Estate  is  not  authorized  to 
purchase  real  Estate  with  Savings,  and  alter  the  nature  of  the 
Property ;  and  Land  so  purchased  will  be  considered  as  per- 
sonal Estate  (t).  The  Court  will  not  permit  any  part  of  the 
Lunatic's  Estate  to  be  laid  out  in  private  Security  (&)• 

There  is  no  Equity  between  the  real  and  the  personal  Rep- 
resentatives after  the  death  of  a  Lunatic,  to  have  property, 
which  was  altered  by  the  Court,  restored ;  therefore  the  pro- 
duce of  Timber  on  the  ^Estate  of  a  Lunatic,  cut  and  sold  [*749 
by  Order,  on  a  Report  that  it  would  be  for  his  benefit,  is  personal 
Assets  (/)• 

The  Estate,  as  the  Statute  (m)  provides,  is  to  be  preserved 
from  fVaste  ;  but  that  is  to  be  understood  with  latitude ;  for  re- 
pairs and  payment  of  Mortgage  Debts  are  not  within  it  (n). 

A  Committee  of  the  real  Estate  of  a  Lunatic  may  exercise  the 
same  power  over  it  in  regard  to  cutting  Timber  ior  repairs,  as 
any  discreet  owner  might  do  (o)« 

Money  may  be  laid  out  in  Improvements,  if  no  good  reason  be 
shown  why  it  should  not  (/>)•  But  in  these  cases  the  Commit- 
tee acts  at  his  peril,  unless  he  has  previously  procured  an  Order 
of  the  Court  (9),  which  it  is  always  prudent  to  obtain* 

If  a  Trustee  of  Money  in  the  Funds  be  non  compos,  the  Bank 
roust  transfer  the  same  as  the  Court  of  Chancery  or  Exchequer 
shall  direct  (r) ;  but  a  Lunatic  abroad  under  a  judicial  pro- 
ceeding in  Amsterdam,  in  the  nature  of  a  Commission  of  Luna- 
cy, is  not  within  the  provisions  of  the  Act  («)• 

The  Committee  of  a  J^on  Compos  may,  under  the  directions 
of  the  Chancellor,  complete  the  Contracts  *or  Engage-  [*750 
menta  made  when  the  Lunatic  was  of  sound  mind  (a). 

Debts  (unless  for  necessaries)  contracted  by  a  Mm  Compos 
are  not  binding;  but  are,  if  contracted  before  be  was  non  com- 

(g)  See  Ambl.  81.  Ex  parte  White-  in)  Ex  parte  Grimstone,  see2  Veg. 

held,  2  Meriv.  106.  inn.  75,  in  note.  S.  C.  Ambl.  708,  4 

(A)  Ibid.  Bro.  C.C.338. 

(i)  Andley  v.  Aadley,  2  Vem.  191.  to)  2  Atk.  407. 

S.  C.  I  Dick-  16.  (p}«Vet.  jun.  75,  in  note;  and 

(k)  Ex  parte   Calthorpe,  1  Cox,  see  Serpeson  v.  Sealy,  S  Atk.  413 ; 

Idt.  but  see  1  Vera   t63. 

(/]  Ozenden  f.  Loid  Conipton,3  iq)  See  10  Ves.  104  ;  and  ex  parte 

Veil.  Jan.  69.  S.  C.  on  Petition.    Ex  Hubert,  1 1  Ves.  397. 

Sarte  Bromfield,    1  Ves.  jun.  453.  (r)  Sylra  v.  Da  Costa,  8  Ves.  316. 

lame  Cases  reported,  3  Bro.  C.  C.  (f )  36  Geo.  3.  c.  90,  s.  1. 

510.  4  Bro.  231.  (a)  43  Geo.  3.  c.  75,  s.  1. 
(m)  17£dw.3,c.  10. 


(I)  Vide  8ali9hury*$  coH^  3  Jobns.  Ch.Rep.  347. 
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poi;  aod  an  Action  may  be  brought  against  him,  and  bis  Per- 
son taken  in  Execution  (6). 

The  Creditors  of  a  Clergyman^  ncn  compos^  may  stqutster 
fais  Living  (c) ;  and  a  Creditor  maj  take  Leasehold  Propertjr 
of  the  Lunatic  in  Execution,  and  the  Chancellor  cannot  re- 
strain it  (J). 

The  Tenant  of  a  Lunatic's  Estate  may  be  restrained,  on  Pe- 
tition, from  committing  Waste,  though  no  Bill  be  filed  (e)  (I). 

Neither  the  Lunatic,  nor  his  Committee,  can  present  to  a  va- 
cant Benefice,  but  the  Chancellor  presents  {f) ;  and,  usually, 
to  a  Relation  of  the  Non  Compos  (g)* 

If  a  Feme  Covert  be  a  Lunatic,  her  husband  is  bound  to 
maintain  her,  though  she  has  a  separate  Estate,  if  he  is  of 
ability  (&). 

In  case  a  Visitor  of  a  charitable  Institution  becomes  non  com- 
751*]po5,  the  Visitatorial  Authority  devolves  *upoo  the  crown 
to  be  exercised  by  the  Chancellor  (i). 

Formerly,  it  seems,  the  Committee  of  a  Non  Compos  coold 
not^  in  any  case,  grant  Copyholds,  he  having  no  Estate  in  the 
Manor;  but,  singular  as  it  may  appear,  the  JVbn  Compoe  might, 
by  his  Steward,  make  such  Grants,  according  to  the  Custom  of 
the  Manor  (k) ;  and  now  by  the  Statute,  43d  Geo*  3,  c  75, 
the  Copyhold  Estates  of  Persons  found  Lunatic,  or  of  unsound 
Mind,  may,  under  the  directions  of  the  Great  Seal,  be  sold, 
charged,  or  encumbered,  by  way  of  Mortgage,  or  otherwise, 
as  shall  be  deemed  most  expedient  for  raising  such  Sums  of 
Money  as  shall  be  necessary  for  the  Payment  of  their  Debts, 
or  performance  of  their  Contracts  or  Engagements ;  and  a 
power  is  given  to  grant  Leases,  under  the  directions  of  the 
Great  Seal* 

A  J^fon  Compos^  it  has  been  determined,  may  be  Steward  of  a 
Manor,  and  as  such.  Grant  Copyhold  Elstates  (/)• 

if  a  Lunatic  be  a  Trustee  of  Stocky  and  refuses  to  transfer,  a 
Transfer  may  be  ordered  in  pursuance  of  a  late  Statute  (m)  ; 

(b)  See  I  ColliDsoD  on  Idiots  aud  629.    Id  the  matter  of  Fitasgerald,  9 

Lun.  376 ;    and   13  Ves.  690,  there  Scbo.  &  Lefr.  437. 

cited.    There  hare  beeo  many  de-  (r)  See  I  Wooddeson's  Lect  409. 

plorable  iostances  of  Lunatics  coq-  ^)  Brodie  v.  Barry,  S  Ves.  ft  Bes. 

fined  for  debt.    Sorely,  on  behalf  of  39. 

the  Lunatic,  as  well  as  for  the  secu-  {%)  I  Collins.  Idioto  and  Lun.  3fi3 ; 

rity  of  his  fellow  Prisoners,  he  ought  and  Attorney -General  ▼.  Viiiet  13 

to  be  separated  from  them,  and  hare  Ves.  519 ;    and  ex  parte  Boswortb 

medical  attendance.  School,  ib.  535,  there  cited. 

(e)  14  Ves.  182.  (Ar)  Blewitt's  case,  Leon.  41,cit 

(d)  Ex  parte  Dikes,  8  Ves.  81.  1  Collinaon,  454. 

(e)  In  the  matter  of  Creagh,  a  Ln-  (/}  Mir.  c.  S,  s.  90,  Shepherd  G. 
natic,  I  Ball  &Bea.  108.  115.  Bryd.  99,  cited  1  CoUinsott  en 

(/)  3  Bao.  Abr.  »5.    Wing  Entr.    Idiots  and  Lonatics,  455. 

(m)  36  Geo.  3.  c  90,  s.  1. 


(1)  Videflfl/todfcV  ca$e,  7  Johns.  Ch.  Rep.  S4. 
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DOT  hit  necMMfy,  in  order  to  obtain  relief  under  tfait  Act,  that 
the  Lonacy  abonld  be  found  bj  Inquisition^  if  otbenriae  oMuie 
apparent  (n)« 

*lf  a  Chaige  on  a  Lunations  Estate  falls  in  to  him  as  [*76& 
Representative  to  his  Sister,  it  sinlcs  for  the  Benefit  of  the 
Heir  (o). 

The  Chancellor  may  alter  or  discharge  an  Order  of  bis  Pre- 
decessor (/>)• 

An  Order  does  not  abate  by  the  Lunatic's  deafli,  but  any 
Pterty  may  still  prosecute  it,  and  procure  the  Masters'  Report 
(q) ;  and  Orders  m  LunaCy  may  be  made  after  the  death  of  the 
Lunatic,  upon  a  Report  made,  or  Petition  presented,  prefious 
to  the  Lunatic's  death  (r)« 

The  Chancellor  has  refused  access  to  a  Lunatic  by  a  Person 
entitled  upon  the  death  of  the  Lunatic,  in  default  of  an  appoint- 
ment by  her,  to  see  whether  she  was  in  a  state  to  exercise  the 
power*  There  is  no  instance  of  an  Order  for  access  to  the  Lu- 
natic upon  the  principles  of  quia  timet  ($)• 

By  the  15th  Geo.  3,  c.  30,  it  is  provided,  that  the  Marriage  of 
a  Person  duly  found  a  Lunatic  shall  be  null  and  void,  unless  he 
be  previously  declared  sane  by  the  Lord  Chancellor,  or  his 
Trustees ;  but  it  seems  necessary  that  the  Marriaee  of  a  Luna- 
tic should  be  declared  void  by  a  sentence  of  the  Ecclesiastical 
Court  (/)•  A  Person  marrying  a  Mm  Campos,  the  Custody  of 
whom  has  been  consigned  to  a  Committee,  is  a  Contempt  of 
Court  (u) ;  and  Persons  accessary  *to  such  Marriage,  [*753 
would,  it  seems,  be  oidered  to  attend  the  Court,  and  on  refiisal 
committed  («)• 

It  is  not  within  the  Plan  of  this  Work  to  consider  the  doc- 
trines of  the  Common  Law  respecting  Idiots  or  Lunatics ;  for 
these,  the  Reader  is  referred  to  the  Common  Law  Writers* 
Their  liability  in  civil  and  in  criminal  cases  is  copiously  treat- 
ed of  in  those  writers.  With  a  few  observations,  therefore,  we 
shall  close  this  subject  of  the  Chancellor's  Jurisdiction* 

If  an  Action  for  Debt  is  brought  by  a  Lunatic,  the  Creditor 
may  Petition  for  a  Commission  of  Lunacy,  and  all  legal  proceed- 
ings will  be  staid,  on  payment  of  the  Money  into  Court  {x}. 

(n)  Siins  t.  Naybr«  4  Vat.  360,  (9)  Ex  partaLytdaton,  6  Vaa.  7. 

ofarniliDf ,  it  saamsy  tba  doctriaa  in  (I)  Ex  parta  Tarinn^*  1  Vas.  U 

«i  parta  OilUttm,  S  Vas.  jun.  687.  Baa.  140. 

lo)  Lord  CoaipUNB   v.   Oxandon>  («)  Aaha's  casa,  Pre.  Gh.  tt&  lEq. 

Bart.  4  Bro.  C  C.  397.  S.  G.  f  Vas.  Cat.  Abr.  278. 

jun.  aSl.  (a)  Stoart  t.  Taylor,  9  Mai.  IML 


(fOIiOtd  Aaiiaiidala'tCua,4Bio.    Tbiiwat  tha  oata  oC  an  Idiat^  bjat 


C.  <;•  SSS.     Lvdhua't  oaaa,  man-  thatama  doatrina  ttaow  applicabia, 

tioBadia  1  CoUunan,  104.  in  prinoiplay  to  aLimatia. 

(«)  Ex  parta  AmMtvong,  SBio.  C  (s)  1  Coilinion't  Idiot  and  livn. 

C.«8.  341. 

ir)  Ex  parts  Grimtton,  AwM.  70S. 
Ex  parte  M'Doiigal»  19  Vat.  384* 
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Suits  inaj  be  iDBtitated  in  Equity  on  the  behalf  of  a  Jfcn 
Compos  (y). 

So,  Suits  may  be  brought  against  a  Non  Compos  (!)•  The 
mode  in  which  the  answer  must  be  put  in,  in  such  case,  has  be- 
fore been  adverted  to  (z). 

It  seems  that  a  Lunatic  cannot  plead  his  Lunacy,  either  at 
Law  (a),  or  in  Equity  {b) ;  but  after  an  Inquisition  found,  his 
Committee  may  ;  and  in  a  Suit  by  him  and  the  Lunatic  may 
-avoid  his  acts  from  the  time  he  is  found  to  have  been  non  com- 
pos  (c)«  In  some  cases  the  Lunatic  has  not  been  allowed  to  be 
754*]  a  Party  to  a  Suit,  to  be  relieved  against  an  act  done  *dur- 
ing  his  Lunacy  (d),  as  it  would  have  the  effect  of  stultifying 
himself;  but  it  has  been  held  he  may  be  a  Party  to  a  Suit  to 
enforce  the  performance  of  an  Agreement  entered  into  prior 
to  his  Lunacy  (e),  to  which  no  such  objection  was  applicable ; 
and  the  better  opinion  seems  to  be,  that  a  Lunatic  may  be  a 
Party  to  a  Bill  by  bis  Committee,  to  set  aside  acts  done  during 
his  Lunacy  (f)  ;  but  that  he  cannot,  without  his  Committee, 
file  a  Bill,  or  if  he  does,  it  may  bo  demurred  to,  if  the  Lunacy 
appears  on  the  face  of  the  Bill  (g),  or  pleaded  to,  if  it  does  not 
so  appear  (A). 

Instruments  of  Record  executed  by  a  Lunatic  cannot  be  set 
aside  at  Laio,  though  a  Court  of  Equiiy  would  afford  relief  (t). 
If  by  an  oversight  of  a  Judge  he  is  permitted  to  levy  a  fine  (/c), 

(y)  Attornej-GeDeral  y.  Tiler,  I  [d)  Altoraev-Creiieral  oa  the  part 

Dick.  378.  of  Smith  ▼.  Packhurst,   1  Ch.  Cas« 

rxr^  ADte,p.261.  116. 

(a)  See  Stroud  v.  Marshall,  Cro.  (e)  Attorney-General  v.  WooJricb, 

Eliz.  S98,  U.  4 ;  and  Cross  v.  An-  I  Ch.  Ca.  153. 

drew8,ib.  622.  (/)  Ridler  v.    Ridler,   Eq.  Cas. 

(6)  See  1  Collinson*8  Idiot  an  Lun.  Abr.  279.    See  on  this  subject,  Co. 

402.    Bererley's  Case,  4  Co.  124.  1  Lit.  2b. 

FonbL    Eq.    48,  n.  (E.)    Sed  vid.  (j;)  See  ante,  p.  292. 

Yates  ▼.  Been,  2  Str.  1 164.  {h)  Ante,  305. 

(c)  Clarke  ▼.  Clerk,  2  Vem.   412.  (t)  Tcth.  42.  2  Vera.  678. 

Addnon  f.  Dawson,  2  Vem.  678,  ci-  Uc)  4  Co.  124.  Anon.  4  T.  R.  306. 
ted,  1  FonbL  Eq.  48,  n.  (£.) 


(l)The  creditors  of  a  lunatic  must  apply  for  relief  to  a  court  of  chancery, 
which  has  the  sole  custody  and  disposal  of  his  real  estate,  and  not  to  a  ooort 
of  law.  BrttfAer'«  Exrt.  v.  Corilandly  2  Johns.  Cb.  Rep.  400.  The  real 
estate  of  a  lunatic  may  be  sold  for  the  payment  of  debts,  on  a  bill  filed  by  « 
creditor,  without  a  petition  by  the  committecr,  under  the  act  relating'  to  idtotn 
and  lunatics ;  but  tne  sale  roust  be  conducted  under  the  directions  of  the 
court,  by  a  master,  and  the  committee  of  the  lunatic  ;  and  their  report  must 
be  presented  to  the  court  for  its  approbation,  before  the  conveyance  is  exe- 
cuted, lb.  A  creditor  of  a  lunatic  may  file  a  bill  for  the  payment  of  his 
debt,  aninst  the  committee  of  a  lunatic,  without  making  him  a  "party.  8. 
C.  2  Johns.  Ch.  Rep.  242.  Where  a  creditor  seeks  to  obtain  payment  of 
bis  debt  out  of  a  lunatic's  estate,  and  no  inventory  of  the  estate  has  been 
filed  by  the  committee,  according  to  the  Statute,  the  proper  course  u^  to 
cause  the  committee,  by  citation,  or  Otherwise,  to  ^e  an  inventoir,  and 

1^?*5PS?»  ^^  present  a  petition  to  the  court,  stating  the  amount  of  the 
tate,  aeots,  iui.   lb. 
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or  to  suffer  a  recoTery,  they  will  be  v^lid  (/) ;  because  k  is  cer- 
tified on  the  credit  of  the  Judge  that  he  is  a  perfect  and  able 
Person  (m).  Such  Fine  or  Recovery  is  therefore  conclusive 
Evidence,  not  only  of  the  act  done,  but  of  the  capacity  of  the 
Person  doing  it  (n) ;  butif  a  Tenant  to  the  pracipe  be  made  by 
deed  (o),  or  if  the  Party  appear  by  Attorney  (p),  unless  it  be  un- 
der a  Letter  of  Attorney  acknowledged  before  a  Judge  (o),  the 
recovery  might  beset  aside ;  for  a  *Lunatic  cannot  execute  1*755 
a  Deed,  or  appoint  an  Attorney  (r).  Brydall  puts  the  question, 
whether  a  King,  during  the  time  of  his  insanity,  is  capable  of 
making  peace,  and  relies  on  the  opinion  of  Grotius  in  the  nega- 
tive (s). 

In  general,  a  Will^  by  one,  non  compos^  is  bad  ;  but  a  devise 
by  a  Lunatic  to  charitable  Uses^  (singular  as  it  may  appear)  has 
been  considered  as  effectual  under  the  saving  words  in  that  stat- 
ute (0«  These,  however,  are  mere  points  of  Law,  on  which 
we  are  not  called  upon  to  dilate. 

Though  at  Law,  and  in  general,  in  Equity,  every  act  of  the 
Lunatic  subsequent  to  the  period  at  which  he  is  proved  to  be  a 
Lunatic,  is  void,  according  to  the  maxim, /tino»u5  nullum  nego* 
Hum  ger  ere  potest,  quia  non  intelligit  quod  agit,  yet  a  Court  of 
Equity  has  refused  to  enter  into  the  consideration  of  a  party's 
sanity,  to  impeach  a  Conveyance  made  by  such  party,  after  a 
lapse  of  twenty  years,  and  two  subsequent  purchases  (ti)  :  so, 
also,  a  Court  of  Equity,  owing  to  the  great  inconvenience,  will 
not  assist  a  party  in  giving  effect  to  the  legal  consequence  of,  lu- 
nacy, by  setting  aside  contracts  or  dealings  in  the  course  of  hts 
TSrade  (x).  The  interference,  however,  of  Courts  of  Equity,  in 
Cases  of  this  description,  depends  upon  the  circumstances^of 
each  Case,  and  no  general  rule,  it  bias  been  said,  can  be  laid 
down  (y), 

^Agreements  made  by  a  sane  person  will  not  be  affect-  .[*756 
ed  by  subsequent  insanity,  but  will  be  specifically  enforced  (z). 

All  acts  done  during  a  lucid  interval  are  valid.  Many  Ques- 
tions have  arisen  upon  the  execution  of  Wills  during  lucid  in- 
tervals ;  and  the  intervals  having  been  proved,  the  Wills  have 
been  held  valid.  The  validity  of  Wills  under  such  circumstan- 
ces must  materially  depend  on  the  reasonableness  of  the  Will, 
and  on  the  circumstances  of  the  attestation  (a).  The  law  is 
the  same  with  respect  to  contracts,  or  any  other  disposition  of 

[/)  See  10  Co.  42.  c.  3,  8.  24.  Lib.  3.  C.  SO.  BrydaU^s 

Tm)  Hob.  224.  Law,  of  Id.  and  Non  Compos,  p.  90. 

[n)  See  Rid^.  Pari.  Cas.  79, 260.  it)  CoUinson's  Case,  Hob.  136 ;  $ed 

0]  3  Atk.  312.  2  Ves.  403.  vid.  Dake^b  Chant.  Uses,  78,  1  la 

rp)4Co.  124.  3  Atk.  112.  (ti)   Winchcombe  v.  Hall,  1  Ch. 

(o)  Hame  v.  Bartoa,  1  Ridg^iray%  Rep.  22.  oootra ;  Squire  v.  Perriial), 

ParL  Cases,  16.  8  Yin.  Abr.  334. 

(r)  See  these  Cases  fully  stated,  1  far)  Niel  r.  Moriey,  9  Ves.  478. 

CoUiDson  oo  Id.  and  Lan.  413,  &c.  m  Ibid. 

(f)  De  Jur.  Bell,  et  Pac.  Lib.  I,  (i)  Owen  r.  Daris,  1  Yes.  82. 
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property.  Anabaolute  Conyeyaiice  made  in  a  lucid  ifitenral  is 
vtbd« 

Ifi  liowe?er,  general  Lunacy  is  establiflhed,  it  is  necessary  for 
die  party  wishin|;  to  enforce  a  Contract  to  show,  that  it  was  ex- 
ecuted in  a  lucid  interTal ;  and  if  lunacy  be  objected  to  ttie 
peifonnance  of  a  Contract,  an  Issue  will  be  directed  to  ascer- 
tain,  whether  the  Defendant  was  a  Lunatic  at  the  time  of  the 
execution  of  the  Contract ;  and  if  so,  whether  he  had  lucid  in- 
tenrals,  and  whether  the  Contract  was  executed  during  a  lucid 
intenral  (6). 

Where  a  party  has  been  subject  to  a  Commission,  or  to  any 
restraint  permitted  by  Law,  even  a  domestic  restraint,  clearly 
and  plainly  imposed  upon  him,  in  consequence  of  undisputed 
insanity,  the  proof,  showing  sanity,  is  thrown  upon  him  :  on  the 
other  hand,  where  insanity  has  not  been  imputed  by  relations  or 
(fiends,  or  even  by  common  fame,  the  proof  of  iasanity,  which 
757*]  does  not  appear  to  have  ever  eitisted,  is  ^thrown  upon 
the  other  side,  which  is  not  to  be  made  out  by  rambling  thioug{h 
the  whole  life  of  the  party,  but  must  be  applied  to  the  particular 
date  of  the  transaction  (c)« 

Where  the  question  is  of  a  Fact  done  luddo  iniervaUo,  which 
may  be  either  by  remission  or  intermission,  it  is  not  enough  to 
show  that  the  Act  was  actui  aapimit  amoenietM,  for  that  may  hap- 
pen many' ways,  but  it  must  be  proved  to  be  actus  tapieniis,  and 
to  proceed  from  judgment  and  deUberation,  otherwise  the  pre- 
sumption continues  (d). 


[a)LmTV*LiDdo,3MaiF.  85.        88,  9;  and  see  AttofBej-GsnenJ r» 

n^l Hsll v^. WarreD-g Yes.  605.         Farnther, 3 Bro.  C.C.44SL 

te)  Vid.  White  V.  WilsoB,  ISVes.       (<l)  Go.  Litt.  f46b,  a.  1,  from  Lord 


INDEX. 


Note.— /<  tocu  found  impracticable  to  refer  to  every  particular  Propontian 
contained  intkefore^om^  Work^  wUeee  by  tuch  an  extension  of  trie  Index 
wnUghi  be  deemed  inconvenient ;  but  vfkaiever  points  are  thus  omiUed  vnll 


umey  the  Reader  will  be  referred  to  the  subject  at  once^  without  awfurther 
Index,  Thaly  indeed^  was  the  principal  inducement  to  prefix  the  Jfames  of 
the  Cases. 
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Counsel  ii.261 

Must  be  signed  by  the  Party  ii.  261 

Peer  put  in  bis,  upon  Hon- 
our ii.  332 

Foreigner  puts  in  his,  in 
his  own  Language,  with 
a  sworn  translation  ii.  332 

Of  infant  ii.  333 

Lunatic  ibid. 

Persons  Infirm,  Idiots, 

or  Sick  ibid. 

Feme  Covert  ibid. 

Form  of  ii.  334 

Of  Attomey-General  ii.  335 

Disclaimer  by  ii.  336 

In  general,  if  a  Defendant 
answers  at  all  be  must 
answer  fully.  Vid.  Max" 
verredo  v.  Maiilands  3 
Madd.  Rep.  70. 

Not  bound  to,  what  may 

crimiDate  Defendant,  li.  340,  &c. 

Of  a  Purchaser  for  a  valu- 
able Consideration  ii.  341 
Of  a  Solicitor  ibid. 

Denying  Plaintiff  is  Heir      ii.  342 
Partnership  i.  97.  ii.  342 

Must  not  be  Argumenta- 
tive u.  343 


Vol.  Page. 
Answer— cofttinuei/. 
Must  apply  to  the  specific 

Charges  of  the  Bill  ii.  342 

Must  not  be  short  and  de- 
lusive ii.  343 
Exceptions  to    ii.  343,  245,  6,  7,  8 
Impertinent  or  Scandal- 
ous                         ii.  343,  4,  352 
Amendment  of  ii.  375 
Insufficient  Answers,  Costs 
,      of                                       ii.  344 
Apparent  Ownership,  ef- 
fect of  in  Bankruptcy  ii.  633, 4,5 
Appeal   to  the    House  of 

Lords  '         ii.  573,  ftc. 

To  the  Lord  Chancellor  ibid. 

None,  in  general,  allow- 
ed, in  respect  of  Costs       ii.  ft77 
From  Courts  of  the  Arch- 
bishops ii.  586 
In  Bankruptcy                      ii.  691 
Appearance  to  Bill                ii*  201 
Process  of  Contempt  to 

compel  ii.  203 

Entrance  of,    under  the 
Statute  ii.  208 

Appellate  Jurisdiction 

in  Bankruptcy  ii*  521 

Application  of  Pu^hase 
Mone}',  when  Purcha- 
ser must  see  to     i.  443,  544,  609 
Appointment,  illusory  i.  31 1 

•  Fraudulent  i.  319 

Mistake  in  i.  52, 3,  &c. 

Voluntary,  superseded  in 
iavour  of  Creditors  i.  608 

Apportionment,  Bill  lor         i.  233 
Apprentice,  Bill  ^utaftmei 
by,  to  have  Apprentice 
Bond   and   Inaentures 
delivered  up  i.  223 

Arbitration,  Chancellor's 
Jurisdiction  under  9  & 
10  Wm.  in  cases  of  ii.  712. 

Bill  of  Discovery  in  aid 

of,  lies  not  i.  196 

Agreement  to  refer  mat- 
ters to,  will  not  be  spe- 
cifically decreed  i.  ^  1 
Arbitrator,  Mistake  of   i.  78.  102 
Arrears  of    Dower,  no 
Limitation   to    Claims 
of                                       i.  245 
Arrest  of  a  Person  going 
to    swear    an  Answer 
dischaiiged                          ii.  331 
Of  a  Person   returning 
from  an  examination,  or 
attending    a    Warrant 
before  the  Master,  dis* 
charged                             li.  501 
Of  Party  attending  a  Mo- 
tion, discharged                ii.  212 
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Of  Witnewaa  voder  a 
GommiMioD  of  Bank<- 
mptoy,  dMcharfod  ii.  38t 

OD  nis  way  to,  or  froniy 

EzwniiiaUoa  ii.  674, 5 

after  bis  CerCificato  ii.  700 

Of  Creditor  attending  to 

SroFO  in    Bankra|rtoy, 
iachaived  ii.  660 

Ob  a  Sunday,  of  Party  in 
contempt  ii.  181 

Articles  to  found  Writ  of 

Supplicarit  i.ll 

Marriage,  bow  carried  in- 
to execotioD  i.  61,  &c. 
Of  agreement  only,  not 
sQfficient  to  protect  a 
Fnrohaser  for  a  Taloa* 
ble  Consideration  with- 
out notice  ii-  923 
Assets  lost                             i  46, 7 
Wben  Executor  restrain- 
ed gettinr  in                i.  160, 224 
After  suit  for  account  of 
against  Executors,  vol- 
untaiy    payments    by 
them  not  allowed  i.  580 
Administration  of           i.  679, 687 
Real  or  personal,  legal  or 

equitable  i.  586 

Where  Trustees,  in  a  De- 
▼tseforthe  payment  of 
Debts,  are  also  Execu- 
tors, the  Assets  are 
equitable  i.  606 

Terms  where  considered 

as  legal  or  equitable     •      i  610 
Marshalling  of     '  i.  615 

Admission  of  ii.  376, 7, 8, 9 

Of  a  deceased  Lunatic  ii.  746 

Assignees  under  a  Com- 
mission  of  Bankruptcy, 
See  tit  Bankrupietf. 
How  chosen  ii.  679 

Duty  of  ii.  682 

RomoTal  of  ii.  689,  690 

Death  of  all  ii.  688 

Not  allowed  to  purchase 

the  Bankrupt's  estate         i.  1 10 
Whether  they  can  enforce 
an  agreement  with  the 
Bankrupt  for  a  Licase        i.  422 
AssioimsifT  or  Terms,  to 

prerent  Dower  i.  503,  Sfc. 

To  secure  Purchasers  ibid. 

Of  Cboses  in  Action  i.  546 

Of  Possibilities  and  Con- 
tingent Interests  i.  549 
AssiONBiEVT,   ProTisional. 
See  tit  Bankruptqt 
Of  the  Bond  gi^  to  te 
Chancellor  on  ianuBg  a 
CommiaQon               ii.  615, 616 
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AssioifMEifT— eoiitfmisrf 
Of  Lease  without  iioeaset 
not  reliered  i.  46 

Assistance,  Writ  of  ii.  361 

AssoiL,  Writ  to  i.  18 

Attachment,  forwent  of 

appearance  to  Bill  ii.  f08 

an  Answer  ii.  SS8 

Attestation  of  Deeds  ex- 
ecuted under  a  Power  L  54 
Attornet-Gerbeai.,    not 
bound  to  appear  to  a 
suit                                   a»  MS 
or  answer,  though  he 
usually  does            ii.  202, 335 
Exceptions  will  not  lie  to 

answer  of  ii.  346 

Ma>  file  a  BUI  against 
Committee  of  Laaattio 
for  an  Account  it,  745 

May  file  an  informatioD 
in  respect  of  a  Nuisanca 
Informatioos  by,  or  Pe- 
titions   in     respect  of 
Charities.    See  tit  £.e- 
guciei  to  CharUUf, 
Attorniss,    and   Clients, 
rule  in  Transaotioas  be- 
tween i.  114 
When  not  bound  to  an- 
swer                                  i  210 
What  they  may  be  exam- 
ined to                       ibid.  ii.  409 
Deeds  in  hand  of,  when 
ordered  to  be  defirerad 
^  ttp                                  i  231, 2 
Not  permitted  to  purchase 
Bankrupt's  Estate  un- 
der a   Commisaioa   in 
which  th^  act  as  Soli- 
citors    *                              i.  110 
Auction,  puffing  at                  i.  373 
Sales  by,  within  Statute 
of  Frauds,  except  when 
under  a  Decree  ibid. 
Auctioneer,  whether   he 
may  purchase  Estates 
he  IS  employed  to  sdl         L  113 
Where  he  may  file  a  Bill 
of  Interpleader                  i  179 
Auditors                                   i  85 
Autre  Vie,  Estates  per^ 
limitable  in  strict  Set- 
tlement                             i«  46t 
Auxiliary  Commission  of 

Bankrupt  iL  619 

Award,  Statutory  Jurisdic- 
tion as  to  ii.  712 
Pleaof                        i.  80.  ii.  25S 
IfmadeaRuIe  of  Coort, 
injunction  will  not  lie 
to  restrain  Process  of  a 
Court  of  Law  i  297 
Set  aside  for  Frauds  when     i. 
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Award— coMliMUMf. 

for  ft  mistake  in  Law  or 
Fact,  bat  not  for  a 
mistake  m  Judgment  i.  78,  80 
Bill  of  speoifio  perform- 
aoce  or  u  401 

B. 
Bankruft.    See  next  tit 
Bahkmpiey 
la  entitled  to  an  iRipec- 
tionofbii  Books,  with 
a  Tiew  to  his  examina- 
tion u.  676 
Bankruptct^  Chaacellor's 

Jnrisdictioo  in  cases  of     ii.  689 
Step^  preparatory    to    a 

Commission  of  ti«  593 

Commission  of  ,  ib. 

Not  prosecuted  will  be 

superaeded  iL  696 

Advertisement  of,  when 

suspended  ii.  597 

May   pnxseed     though 

Bankrupt  dies  ij.  599 

Directed   to  Commis- 

sioners  ibid. 

Fees  of  Commissioners      iL  600 
Action     lies      against 
Commissioners   abu- 
sing their  authority  ibid. 
Commissioners  may  be 

removed  ibid. 

Joint  and  separate  ii  601 

Supersedeas  of  ii.  696, 609,  613, 

[614 
by  consent  it.  611 

after  a  Certificate  ii.  616 

Assignment  of  Bond  to  the 

Lord  Chancellor  in  ii.  613 

Adjudication  of  Ii.  6W 

Witnesses  to  prore  act  of     ii.  6S1 

cannot  be  arrested  ii.  632 

Petitioning      Creditor's 

Debt  ibid. 

Act  of  ii.  625,  630 

secret  ii.  613 

concerted  ii.  617,  627 

ProFisional  Assignment  in     ii.  627 

Baigain  and  Sale  ii.  628 

Of  Trustee  of  Stock  ii.  643 

Effect  of  on  the  Property 

of  the  Bankrupt  ii.  630 

In,  Bankrupt  not  compel- 
lable to  join  in  a  con- 
veyance of  his  Estate        ii.  644 
Proof  of  Debto  in  ii.  644 

Proof  of  Debts  in,  bona 
fde  contracted  before 
the  date  of  the  Commis- 
sion, without  notice  of 
a  prior  act  of  Bankrupt- 
cy  allowed  ii.  645 


Vol.  II. 


Vol.  Page. 
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Of  DebU  barred  by  the 
Statute  of  Limitations, 
not  allowed  in  ii.  660 

Where  Debts  are  of  dis- 
tinct Natures  ii.  668 

On  Bill  parUy  paid  ii.  657 

Unliquidated  Damages         ii.  645 

When  Creditor  has  a  Se- 
curity ii.  647,  8 

On  Petition  for  that  pur- 
pose ii*  647 

By  equitable  Creditors  in      ii.  650 
Trustees,  Legatees  ii.  65  L 

In  respect  of  a  covenant 
in  a  Marriage  Settle- 
ment ii.  652 

In  respect  of  a  Bond  in 
which  there  is  a  mis- 
take ii.  659,  660 

In  the  case  of  Principal 
and  Surety  under  iL  654 

By  a  Mortgagee  under  ii.  635, 6, 7 

By  an  eqmtable  Mortga- 
gee ii.  656 

On  a  Bill  of  Exchange 
which  has  been  lost  ii.  657 

Bv  Annuity  Creditors  ii.  658 

Upon  a  voluntary  Bond 
m  ii.  659 

Claims  under  ii.  646 

Examination  of  Persons 
applying  to  prove,  ii.  648, 9, 651 

No  jurisdiction  over  a 
Creditor  in,  who  does 
not  j>rove  ii*  648 

Lien,  Set-off,  and  Stop- 
page itn  traiMtfii,  in  ca- 
ses of  ii.  660,  ft  see  695 

Election  by  Creditor  in        ii.  666 

Petitions  in  ii.  669 

how  signed  ii.  670 

Surrender  and  Eitamina- 
tion  of  Bankrupt  in  ii.  67 1 

Committal  of  Bankrupt 
for  unsatisfactory  An- 
swers in  ii.  676,  7,  8 

Examination  of  Persons 
suspected  of  having 
Bankrupt's  Property  ii.  679,  and 

[see  683 

Assignees  in  ii.  679 

choice  of  ibid. 

Monies  received,  how 

they  may  be  invested     ii.  681 
How  chargeable    with 
Interest  for  Monies  in 
their  hands  ii.  683 

Commencing    Actions 

or  Suits  ii.  684 

Death  of  it.  688 

•••Removal  of  ii  689.690 
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DiTidcmd  in  ii.  685 

Certificate  in  ii.  690 

Signature  of  by  Credi- 
tors !!•  690,  kc. 
bjr  Comminioners  ii.  693 
by   the  Lord  Chan- 
cellor ibid. 
Petition  to  stay                  ii.  696 
.  Effect  of                            ii.  699 
Certificate,   Crown    not 
bound  bv                           ii.  701 
Obtained  by  Fraud  will 

be  recalled  ii.  703 

Allowance    to  Bankrupt 

in  ibid. 

Surplus  ii.  705 

Baroaut  and  Sals 
Under  a  Conunifiaon  of 

Bankruptcy  ii.  6S8 

Vacating  of,  u  Bankru|yt- 
cy  ii.  688,  690 

Bailivv,  Person  entering 
on  In&nfs  Estate  ac- 
countable as  i.  91 
Accounts  of                           i.  104 
Babon  and  Feme.  See  tit.  Dotosr. 
When   Baron  compelled 
to  procure  his  Wife  to 

W'oin  in  a  Conveyance  i.  399,  400 
hen  Wife  compelled  to 
make  a  Surrender,  or 
lery  a  Fine  ibid. 

Effect  of  Bankruptcy  on 
rights,  jure  monlo  ii.  635 

Agreement  of  Baron  as  to 
wife's  term  of  years,en- 
foroed  against  Wife,  if 
Husband  dies  i.  399 

I    Articles  of  Separation  be- 
tween, when  enforced  i.  385,  ftc. 

Mortgages  of  Wife's  Es- 
tate K>r  the  benefit  of 
ber  Husband  i.  585 

W  hen  Husband  a  Purcha- 
ser of  his  Wife's  present 
and  future  fortune       u  462, 477 

Means  by  which  Wife 
may  acquire  a  separate 
Estate  i.  466,  &c. 

Wife's  power  oFer    her 
separate  estate  in  land  i.  466,  &c. 
personal  Estate       i.  470,  te. 

Wife's  liability  in  respect 
of  her  separate  Estate    i.  474,  5 

Interests  wnich  suryiye  to 
a  Feme  Covert  i.  478,  &c« 

The  settlement  to  which 
a  Wife  is  entitled  on 
equitable  Property  ac- 
cruing to  Husband  in 
right  of  hB  Wife  i.  477, 480,  &b. 
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Babon  and  Feme— coaftiiusd. 

Where  Husband  restrain- 
ed takinj^  the  income  of 
his  Wife's  equitable 
Property,  or  the  inter- 
est of  Money  in  Court        L  488 

Mortgage  of  Wife's  Es- 
tate for  the  benefit  of 
her  Husband,  or  fi>r  her 
own  benefit  i.  585 

If  an  Annuity  be  secured 
by  Bond  in  bar  of  Dow- 
er, the  Wife  is  to  be 
paid  out  of  the  personal 
Estate,  and  in  aid  of 
that  may  claim  upon 
such  real  Estate  as 
would  haye  been  liable 
to  Dower  i.  S8S 

Wife  not  entitled  to  Dow- 
er if  diyorced  t.  243 

Wife  not  entitled  to  Pin- 
money,  if  she  liyes  in 
Adult^  i.  489 

Defectiye  execution  of  a 
Power  supplied  in  &- 
your  of  a  Feme  Coyert, 
but  not  on  behalf  of  Ba- 
ron i.  578 

Goods  taken  by  Wife  in 
atifrs  droUy  do  not  pass 
to  the  Husband,  but  if 
he  takes  them  th^  are 
applicable  tothe'TmsC 
to  which  they  were  sub- 
ject in  Wife'^s  hands  i.  126 

Feme  Coyert,  Adminis- 
tratrix, committing  a 
Deyastayit,  Husband  li- 
able ibid. 

BiU  by  Wife  for  Dower        i.  242 

If  Widow  being  Guardian 
to  ber  ChUd  receiyes 
the  Rente  of  his  Estate, 
on  a  Bill  for  an  Account 
she  will  be  allowed  a 
third  of  the  Rents 
though  Dower  has  not 
been  assigned  L  243 

Account  of  separate  Es- 
tate, bow  limited         i.  489, 586 

Paraphernalia  i.  465^  625 

Motion  that  Feme  Coyert 
may  answer  separately       ii.  S69 

Husband  must  be  a  Party* 
to    a  BiU   against  his 
Wife  ii.  185 

Bajlribter   not   bound  to 
discoyer  what  he  knows 
as  such,  in  a  Cause  i.  210,  ii.  409 
Bastard,  dyiog  intestate        i.  604 
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Bastard — continued. 
Cannot  take   by    a  Be- 
qoe«t  before  its  birth  ii.  22 

Biddings,  motion  to  open        ii.  501 
Not  opened  after  Keport 
confirmed,  unless  under 
special  circumstances       ii  503 
Bill,  suit  in  Equity  com- 
menced by  ii.  164 
•  Consists  of  nine  parts   ib.  169,  to. 
Must    be  signea    by    a 

Counsel  ii.  167 

Containing  criminal,  im- 
pertinent or  scandalous 
matter,  it  will  be  Ex- 
punged ii.  167 
Parties  to              ii.  167, 173,  &c. 
Subpcena  and  Letter  Mis- 
sire  to  Answer.  See  tit. 
Subpcma  ii.  196 
Appearance  to                      ii.  901 
Founded  upon  the  fo^  i.  29 
Of  Peace                               i.  166 
To  prevent  re-trials  at 

Law  ibid. 

On  Disputes  between 
Lords  of  Manors  and 
their  Tenants  i.  168,  te. 

It  lies  not  on  a  Dispute 
between  two  Persons 
only  i.  172 

Of  Interpleader  i.  173 

Injunction  on  i.  174, 5, 6 

Affidavit  in  support  of  i.  175 

Certiorari  i.  102,  &c. 

To  perpetuate  testimony  i.  185,te. 
Where     Evidence    in 
danger  of  being  lost         i.  185 
Of  Discovery.    See  tit. 

Ditcoveryy  Bill  of       i.  196,  &c. 
Quia  Timet  i.218,&c. 

For  Delivery  of  Deeds,  or 
for  securing  them  ;  or 
for  the  delivering  up  of 
specific  Chattels        i.  225,  &c. 
For  Appointment,or  Con- 
tribution i.  233,  &c. 
For  Dower                     i.  242,  &c. 
For  Partition  i.  244 
Costs  of                               i.  249 
To  establbh  a  Modus             i.  250 
To  marshal  Securities  ibid. 
For  an    Account.     See 

tit  Account 
To  Secure    Property  in 
Litigation     in     other 
Courts  i.  224,  252,  &c. 

For  a  Jfe  Exeat  ii.  227 

By  Creditors  i.  458 

Cross  ii.  429 

Of  Revivor  ii.  526 

Supplemental  ii.  519 


Vol.  Page. 
Bills — continued. 
Of  Review  ii.  536 

To  have  the  benefit  of  a 

former  Decree  ii.  524 

To  compel  the  Lord  of  a 
Manor  to  hold  a  Court, 
or  to  admit  a  Copyhold- 
er, and  Bills  to  reverse 
an  erroneous  judgment 
in  a  Copyhold  Court  i.  253 

Motion  to  amend  ii.  246, 368 

Dismission  of  ii.  384, 453 

Motion  to  take,  pro  con- 

feiio  ii.  247 

Of  Exceptions  i.  16 

Bills,  notes,  te.  where  cir- 
culation of  restrained  by 
Injtnction  i.  154 

Bond  lost  i.  25 

MiitaJce,  when  relieved  i.  74 

For  purchase  of  an  Of- 
fice i.  164,  286 
Of  Resignation  i.  164 
Marriage  Brokage  i.  285 
Usurious  i.  304 
To  Chancellor  on  suing 
out  a  Commission    of 
Bankrupt                          ii.  593 
When  assigned           ii.  615,  616 
Mistake  in,  where  reliev- 
ed i.  50 
•   Not  to  defiraud  the  Reve- 
nue,  not    relieved   a- 
gainst                              i.  39,  40 
Books,  pirated,  sale  of  re- 
strained by  Injunction        i.  149 
Boundaries,  confusion  of, 

relief  in  cases  of  i.  29 

Bill  of  Peace  lies  not, 
to  settle  i.  171 

Breach  of  Covenant,  res- 
trained by  Injunction         i.  162 
When  reli«  given  in  ca- 
ses of.    See  tit   Cove- 
nant 
Breach  of  Trust.     See 

tit.  Trtutee. 
Bte-Laws,  forfeitures'  un- 
der i.  45 
C. 
Case,  when  directed                iL  363 
And  fiu^ts  stated  in  it  must 
be  set  forth  on  a  Bill 
praying  a  discovery  of       i.  206 
Casualties,  alter  a  Pur- 
chase,  and     before  a 
Conveyance                       i.  367 
Caveat  against  Enrolment 

of  a  Decree  ii.  464 

against  issuing  a  Com* 
mission  of  Bankrupt, 
not  allowed  iiv  597 
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against  a  Commission  of 

Lunacy  ii.  t% 

CsnTAiNTr,  want  of,  in  an 
Agreement,     sufficient 
ground  to  refuse  a  spe- 
cific performance  L  4S6 
Certificate  of  a  Bank- 
rupt                           ii  600,  &». 
Property     of    Bankrupt 
acquired  before  a,  be- 
longs to  his  Creditors        ii.  639 
Petitions  to  stay                    ii.  696 
Effect  of                               ii.  699 
When  recalled                      ii.  7U3 
Certiorahi,  Writ  of  i.  IS 
Bill  of                                    i.  182 
Cestui  Que  Trust.    See 

tit  Trtuti 
Chancert  Practice      ii.  164,  Iec* 
Charge  on  a  Lunatic's  Es- 
tate falling  in  ii.  752 
Purchase  ^   an    Estate 

subject  to  a,  i*  598,  &c. 

Descent  of  an  Estate  sub- 
ject to  a,  i.  593 
Charges  and  Discharges 

before  the  Master  ii.  516 

Charging  Part  of  Bills  in 

Equity  ii.  169 

Charitable  Uses,   Com- 
missions of  iL  706 
Mistakes  in  Conreyances 
or  derises  to                      i.  47, 8 
Charity,  bequests  to        ii.  60,  te. 
bow    affected    by    the 
Mortmain  Act             ii.  61,  te* 
Governors  of,  not  allow- 
ed to  purchase  Charity 
Lands  i.  ill 
Summary       Jurisdiction 
oFer,  given  by  Statute       ii.  549 
Chattels  Specino,  Bill  for 

the  deliyery  of  them  up       i.  232 
Agreements     respecting, 
will  not,  in  general,  be 
specifically  enforced  i.  402 

Chief  Rents,  when  deed 

lost  i.  25 

Child,    defective   exeon- 
tion  of  a  Power  suppli- 
ed in  favonr  of  i.  57 
Purchases  in  the  name  of 

a  i.578 

Cbobe  in  Action,  when  it 

survives  to  Wife         i.  478»  te. 

when  it  passes  by  Hat- 
band's Assignment  i.  479 

Assignment  of         i.  270, 478,  545 

Assignee  of,  takes  subject 

to  all  the  Equities  i.  547 

Churchwardens,  Svits  by, 

innote(«)  ii.  igf 

Prohibition,  Writ  of,  for         i.  t4 


VoL  Pa^e. 
CiTT  or  London  Tithes  L  I06 
Claims,  under  a  rommis- 

sion  of  Bankruptoy  ii.  646 

CoMMissoN,  where  Bounda- 
ries of  Law  confused  i.  99 
On  a  Bill  for  a  Partition        i.  249 
Of  Bankrupt    (see  Title 
Banknq4cy)              ii.  454,  Iec. 
Opened  cannot  be  alter- 

tered  ii.  59S 

Joint  and  Separate  ii.  601 

Superseding  of  ii.  596,  609,613, 

[614 
Second  ii.  618, 699 

Maliciously  or  frandn- 

lently  sued  out         ii.  699»  601 
Effect  of,  on  the  Prop- 
erty of  the  Bankrapt      iL  630 
Of  RebeUion  iL  20S 

Of  Charitable  Uses  ii.  706 

To  take  an  Answer  iu  261 

To  examine  Witnesses         u*  405 

abroad.  See  tit   IFttnestss. 
For  examining  Witnesses 
tofidsifjr  an  Examinap 
tion  berore  the  Master       ii.  512 
Of  Review  ii.  588 

Of  Lunacy    (See  tit  LmeOU. ) 
Commissioners,  in  Bank- 
ruptcy    .  ii.  599 
Liable  to   an  Action,  if 
they  exceed  their  Aa- 
thority  ii.  600 
May  be  removed  by  the 
Chancellor,  or  oraered 
to  pay  Costs  ibid. 
Fees  of                                n.  600 
Not  allowed  to  purchase 
the  Banknipt's  Estate        i.  116 
Committee  of  Lunatic 
See  tit.  LunaHc. 
Not  allowed  to  parohaie 
Lunatic's  Estate                i.  101 
Common,  Inclosnre  of,  when  . 
presumed  to  be    with 
consent  i.  28 
Common  Law,  JnrisdictioB 
of  the  Lord  Chancel* 
lor  L  I 
Courts,  proper  fomm  for 
decision    of    Common 
Law  points  i.  Pref.  xix.  438  Ac. 
Compensation,  in  oases  of 
Penalties    or  Forfeit- 
nres                           i.  32,43,44 
Where  Estate  sold  is  not 
of  thevaloe,  nature,  or 
quality,  it  was  repre- 
sented to  be                       i.  431 
By  way  of  Damages  on 
the  nilore  of  a  Con- 
tract,  not  recoverable 
in  Equity                             i.  44O 
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CouPKTEMcr  or  W  itnkss- 
E8.  See  til.  WUneae*, 
Compos iTioTf  of  Debts  with 

Creditors  i.  3^6 

Deeds  of  i.  %  541 

For  tithes  i.  106,  933 

CoMPROMisB,  pleadable  ii. 

Of  a  Commission  of  Bank- 
mptoy  ii*  625 

Concealing  Deeim  i.  3S5 

Concerted  Commission         ii.  617 
Act  of  Bankruptcy  ii.  627 

Conditional  Lboacibs    ii*  28,  kc. 
In  restraint  of  Marriage  ibid. 

On  other  conditions         ii.  37,  ftc. 
Conditions    Precedent, 
must  be  strictly  perfor- 
med i.  41 
Subsequent    breach    of, 

when  relieved  i.  43 

Of  Law  i.  44 

Of  Marriage.  Seetit  Le- 
gaey. 
Cohfedbiiact,  Charge    of 

in  Bills  '  ii.  169 

CoNFiAMATioN  ofTraiisac- 
tioos  between  Attorney 
and  Client  i.  116 

Of  Contracts  i.  271 

Of    Marriage     Brokage 

Bonds  i.  285 

OfPostObiU  1.122 

Of  Master's  Report.    See 
tit.  Report, 

CONSSRTATOR  OF  THE  PsACE, 

Lord  Chancellor  is  a  i.  2 

CoNSTnucTiON  of  Wills  i.  144 

Contempts  ii.  210 
Contempt  on  service  of  a 

Subpmna  ii.  200 
Process  of,  for  want  of  ap- 
pearance to  Bill  ti. 
By  breach  of  Injunction  ii.  203, 4, 5 
By  not  answering  a  Bill  ii.  258 
For  not  paying  Money  or- 
dered to  oe  paid  ii.  403 
By  marrying  a  Lunatic  ii.  752 

CoNTINOENT  REMAlNflEKSy 

Trustees  to  preserve  i.  490 

CoziTRACT,  effect  of,  in 
Equity  upon  the  Heir, 
and  personal  represen- 
tatives of  the  contract- 
ing Parties  i.  363,  &c. 

For  purchase  of  Lands, 
effect  of  in  Equity  i.  363 

CoifTBiBUTioN,  Bill  to  en- 
force i.  233 

Between  Safeties  ibid. 

Partners  ibid. 

Ship  Owners  i.  237 

On  renewal  of  Leases  i.  240 


Vol.  Page. 
Conveyance,    Fine     and 
Non  claim.  Plea  of  ii.  316 

Of  Lands  for  payment  of 

when  supplied  i.  551 

Bill  does  not  lie  for  the 

Partition  of  a  i.  24G 

Forfeiture  of,  when  relie- 
ved i.  43 
When  liable  by  Wills  to 

Debts  i.  599,  606 

Admission  to,  when  enibr- 

ced  by  Bill  i.  253 

Court,  erroneous  Judg- 
ment in,  reversed  on 
Bill  i.  253 

Copyholder,  Bill  to  be  ad- 
mitted a  ibid. 
COPY-RIOBT                         ii.  150,  151 
CORONATORE  EXONEHANDO 

Db,  Writ  of  i.  20 

Coroners  i.  19 

Corporation,  Bill  for  ac- 
count against  i.  93     , 

Refusing  to  appear  to  Bill     ii.  202 

For  Charitable  Purposes 
abusing  their  Trust  ii.  75 

Costs,  general  doctrine  as 

to  ii.  543,  &c. 

Security  for  ii.  270 

Exemplary,  never  given  i.  256,544 

Not  taxed,  lost  by  death 
of  Party  ii.  630 

Where  only  Bill  and  An- 
swer ii.  549 

Always  given  on  a  Bill  to 
inquire  into  a  Gift  to 
an  Attorney ,  by  his  em- 
ployer; when  no  third 
person  called  in  i.  1 15 

Of  Paupers  ij.  563 

Of  supplying  a  surrender 
of  a  Copyhold  i.  71 

Of  Interpleading  Bill       i.  181,  &c. 

Of  Bill  to  perpetuate  Tes- 
timony i.  95 

Of  Bill  of  Discovery  i.  216.  ii.  564 

Of  Bill  of  Dower  i.  243,  564 

Of  Bill  for  a  Partition  1 .  249 

In  cases  of  underhand  A- 
rreements  i.  284 

Where  In&nt,  Trustee  or 
Mortgagee,  conveys 
under  the  Statute  i.  359 

Of  reference  of  Title  on 
Bills  for  specific  per- 
formance m  agreement     ii.  20^ 

On  a  Decree  for  Tithes        ii.  556 

In  Charity  Cases  ii.  5^6,  562 

Where  relief  nven  on 
grounds  of  pnblic  poli- 
cv  ii.  55t> 
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Costs — continued* 

Between  Party  and  Par- 
ty, and  Attorney  and 
Client  ii.  565,  559 

Against  Trustees  and  a- 
gainst  Executors        ii.  553,  566 

To  a  Prochein  Amy  ii.  35 1 

In  respect  of  Proceed- 
ings before  the  <^han- 
cellor,  in  bis  Tuitatori- 
al  capacity  ii.  73 

When  deducted  out  of 
Costs  at  Law  ii.  55 1 ,  569 

When  Cause  beard  on  Bill 
and  Answer  ii.  549 

On  Bills  for  an  Account        ii.  557 

On  Bill  for  Legacies  ibid. 

Where  question  arises  on 
the  construction  of  a 
Will  ii.  558 

OfHeiratLaw,  a  Defend- 
ant ii.  559 

On  Bilk  for  a  specific  Per- 
formance ii.  660,  kc* 

Of  Tenant  by  Elegit  ii.  561 

Of  Mortgagee  ii.  554 

On  Appm  ii.  565 

from  Commissioners  un- 
der Statute  of  Charita- 
ble Uses  ii.  569 

On  Bill  of  Review  ibid- 

Against  a  Bankrupt  ii.  563 

In  cases  of  Fraud  ii.  563,  &c. 

Suit  for,  by  Attorney,  de- 
murrable ii.  569 

An  Appeal  will  not,  in 
general,  lie  in  respect  of    ii.  577 

On  Motions  ii.  313 

Of  oremiling  a  Plea  or 
Demurrer  ii.  545 

On  amendment  of  Plead- 
ings ii.  545  - 

Of  scandalous  and  imper- 
tinent Depositions  ii.  357 

Kefonded,  it  Decree  re- 
versed ii.  548 

Ne  Exeat  for  ii.23l 

Bill  of  Revivor  for  i.  218.  ii.  530-1 

Taxation  of  ii.  565 

Lien  for,  of  Solicitor,  &c.     ii.  570 

In  Bankruptcy  ii.  562 

Where  Commission  of 
Bankruptcy  fraudulent- 
Ijr  sued  out  ii.  599 

Petitioning  Creditor  pays, 
until  Assignees  chosen       ii.  601 

Of  Creditor  restrained 
proceeding  at  Law  ii.  490 

CovEHANTs,  breach  of,  how 
considered,  and  reliev- 
ed against  in  Equity        i.  34,  &c. 

For  re-entry  on  non-pay- 
ment of  Rent,  relieved 
airainsf  i.  36 


i.  37 


VoL  Pac;e. 
Covenants-— cofiftm«e<l. 
For  repairing 

To  insure  i. 

Wilful,  voluntary  breach 

of,  not  relieved  against        L  37 
For  Licence  to  assign  i.  40 

When  breach  of,  restrain- 
ed by  Injunction  i.  162 
Fraud  on                          L  307,  ftc« 
To  pa^  in  certain  events, 
liauidated  Damages  not 
relieved  against  i.  99 
The  usual,  on  sale  of  Es- 
tates                                  i.  4S7 
in  Leases                               i.  429 
on  assignment  of  Terms        i.  429 
Bill  for  specific  Pehbrm- 

ance  of  i.  389  Sec. 

Satisfaction  of  i.  390,  Ac 

by  a  Legacy  iL  45 

Credit  or  WrrNEss,  Ex- 
amination as  to  .     ii.  423 
Creditors,  Bill  bv  i.  580-1 
Motion  after  a  Decree  to 
restrain  them  from  su- 
ing at  Law  ii.  490 
Application  by,  to  prove 
under  a  Decree,  where 
time  elapsed  for  proving     ii.  318 
Application    by,  to  con- 
duct a  Cause               ii*  316, 495 
Defective  Execution  of  a 
Power  supplied  in  &• 
four  of  i.  57 
Defective  Surrender  sup- 
plied in  fikvour  of           i.  66,  68 
Criminal     Jurisdiction, 

Chancellor  has  not  a  i.  PreC  159, 

[255,6 
Cross  Remainders,  when 

raised  by  Implication  i.  563 

Cross  Bill,  ii.  439 

Motion  to  stay  proceed- 
ings in  original  cause 
until  Cross  Bill  answer- 
ed i.  Si5 
Cross    Examination     of 

Witnesses  iL  413 

Crown  Debts  bvSpecialty 
not  affected  by  an  out- 
standing Term  i.  507 
CuRsiTORB,  nominated,  ad- 
mitted and  sworn  by  the 
Lord  Chancellor  i*  3 
Custom  of  London,  Fraud 

on  i.  15S 

Administration  according 
to  i.  63S 

Customary  Part,  Settle- 
ment in  lieu  of  i.  464,5 
Ct-pres,  doctrine  of,  rela- 
tive to  the  execution  of 
Powers  by  Will      i.  60,  ftc.  31 6 
Charities                         fi.  71.  ftr. 
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DeMUHRER— COflltflUtfd 

tba  face  of  t)ie  bill  that 
they  are  not  a  corpora- 
tion 

Where  it  appears  that  an 
executor  Plaiotiif  has 
not  prored  the  will  of 
his  testator 

Or  has  proved  it  in  an  im- 
proper Coart 

Or  does  not  shew  a  com- 
plete title  to  sae  as  Ex- 
ecutor 

Does  not  lie  where  Plain- 
tiff shews  a  complete 
title,  though  a  litigated 
one 

Nor  where  he  shews 
doubtful  title  only,  but 
seeks  to  preserve  prop- 
erty dnriog  litigation 

For  want  tf  proper  par- 
ties, it  lim  ibid.ii.  173 

Such  derotrrer  must  so 
describe  the  individuals 
omitted,  that  they  may 
be  made  parties 

It  lies  whea  bill  is  amend- 
ed by  itating  matter 
which  oorht  to  be  the 
subject  of  supplemental 
bill,  te. 

For  mis-jsinder  of  per- 
sons, or  causes  of  action 

For  omission  of  Plaintiff's 
affidavit  on  bill  of  In- 
terpleader 

Where  there  is  adequate 
relief  at  law 

To  Bill  in  Chancery,  filed 
by  Bankrupt 
Deposit  of  money  on  agree- 
ment of  sales,  if  terms 
are  not  complied  with, 
may  be  recovered  back 

In  such  case  bill  fiir  spe- 
cific performance  may 
be  filed  against  purcha- 
ser, and  injunctioo  may 
issue 

Bed  Vide 
Deposit  of  Deeds  by  way  of 

mortgage  i.6S7,  &c. 

DEPosiTioHs.gen^hd  obser^ 

rations  on  ii.  434 

How  and  by  whom  ta- 
ken ii.  406,  413 

Of  whom*  nay  be  read  it.  416,  442, 

[443,  447,  481 

When  svppressed  ii.  416,  407,  412, 

[421 

As  to  fhots  aol  te  isioe, 
may  net  be  read  ii.438 


ibid. 
Ibid. 


i.  175. 
ii.  170 
U.632 


i.  161 


1.161 
i.  419 


Vol.  Page. 


If  not  read  in  the  cause, 
cannot  be  read  as  to 
costs  ii.  441 

Of  Foreigners,  bow  to  be 
taken  ii-  412 

Of  witness  who  died  be- 
fore cross-ezaminatioii, 
may  be  read  ii  413 

When  amended  ii«  414 

PoblicatioQ  iff  ii.  418 

Where  kept  ii.  512 

Destbotino  or  coDcealiag 
Deeds,  relief  against  in 
equity  i.  S2S,ltc. 

Devisee  when  booiid  to  an- 
swer a  charge  by  heir 
that  the  devise  was  up- 
on a  secret  Imst  i*  904 

Of  mortgaged  premises, 
cannot  redeem  without 
paying  bond  debt  of 
tesUtor  i-  5fi6 

Not  boaad  by  aoeoutt 
settled  between  repre- 
sentatives of  mortgagee 
and  mortgagor  i.  536 

Not  entitled  to  adischarge 
of  the  incumbrance 
from  personal  estate  a- 
gainst  legatees  i.  623, 4rc. 

But  he  is  entitled  to  such 
discham  from  estate 
descended  to  heir  i.  6S4 

Sued  by    bond  crsdilor, 
stands  in  his  place  to  be 
reimbursed  out  of  per- 
sonal estate 
Devises,  fraudulent 

For  payment  of  debts  and 
legacies 

Of  equitable  interest, 
when  revoked  bv  testa- 
tors taking  legal  estate 

Conditioned  not  to  manry 
without  oonsent 
Disclaimer 

Costs  on 
Discovert,  bill  of 

When  it  lies  i. 

When  not 

Costs  on 

Pleas  in  bar  to,  ii« 

Must  sometimes  be  made, 
though  not  material  to 
PlaintiTs  title 

Cross  bill  may  be  filed  fbr 
discovery  of  papers  in 
Plaintiff's  hands 
DiBMissioir  of  bill,  fin*  delay 


1.321 
1.595 

i.364 

iL28 

ii.336 
ii.560 

1.196 
197,  Jk^ 

iMd. 

Lti7 
310,329 


II. 


Defendant  though  become 
abanknfit  may  more 

for  dismission  of  bill 


ii.993 
ii.984, 


ii.  387 
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Dismission— conitfi«6i<. 

When  moiioa  for,  cannot 
be  made  ii.  387, 389 

Wbo  may  moFO  for  dis- 
mission ii.  388 

When  Defendant  dis- 
claims the  Court  will 
generally  dismiss  the 
bill  against  him  ii<  336 

Pauper  cannot  dismiss  bill 

without  costs  ii«  563 

Di&TRiBUTioN,  statute  of        i.  626 

Construction  of  i-  638 

DisTRiBUTA&Y  sharo  i«  638 

DiTiDSNDs  on  Bankrupt's 

Estate  ii.  685,&c. 

Action  for  restrained  ii.  683 

On  Stock  bequeathed, 
when  due  legatee  i.  343 

On  Stock,  cannot  be  se- 

■  questered  ii.  S07 

On    Bankrupt's    Estate, 

sometimes  resenred  u|>- 

on  unliquidated  claims       ii.  646 

Docket,  strikinff  a  ii.  593 

Doit ATio  Causa  Mortis  ii.  5 

DowKR,  bill  for  i.  242 

General  Obser?ation8  on        ibid. 

CosU  on  i.  243 

When  fraudulently  as- 
signed, equity  relieves       i.  301 

Whei^  barred  by  jointure       i.  355 

Implied  bar  of  i.  465 

Not  assignable  in  land  a- 
greed  to  be  porcbased, 
and  not  actnaUv  ood- 
Teyed  to  hosbana  i.  371 

Not  to  widow  of  Trustee, 
out  of  trust  Estate  i.  456 

Tenant  in  Dower  of  mort- 
ffaged  praraises  may  re- 
deem i.  522 

Barred  by  agreement  of 
female  adult  before 
Marriage  i.  355 

When  barred  by  agree- 
ment of  female  In&nt         i.  353 

When  fietUement  oper- 
ates as  aa  implied  bar 
of  i.  465 

Assignments  of  outstand- 
ing Terms  lo  prevent  i.  503, 507 

Not  claiMble  kj  Wife  of 
MoH^ilgee  i.  512 

When  a  l^ise  or  Be- 
quest is  a  satisfectiop 
of  ii.  57 

Annuity  by  bead,  in  bar 
of,  pnyable  Arst  o«t  of 
personal  Estaite,  and  in 
aid,  e«t  of  enoh  Mil  Es- 
tnte  as  would  have 
been  liable  to  Dower         i.  583 

Vol.  II. 
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DowER— ^con£inf4#4f. 
Not  claimable  after  a  Di- 
Torce  i  243 

Drunkeniiess,  effect  of  on 

Contracts  i.  301 

Of  party  to  an  Agreement^ 
a  ground  for  resisting 
a  Bill  for  the  perform- 
ance of  it  1.405 

E. 
Earnest,  Money  paid  on 
an  Agreement,  whether 
a  part  performance  i.  381 

Ejectment,    introduction 

of  action  of  uB 

Bills  L  89, 108 

Trials  in,  where  restrain- 
ed i.  J67 
ELECTioisr,  omission  of   in 
time,  when  relieved  a- 
gainst  i.  45 

When  Devisee  or  Lega- 
tee put  to  ii.  48 

Where  Power  of  araoint- 
ment  among  CLildrea 
is  defectively  executed, 
and  the  Children  take 
Legacies  under  the 
Wni  i.  59 

,  To  take  the  Money  where 
the  same  isdirel^ed  to 
be  laid  out  in  Land       i.  397  &c. 

[iLl20 

Where  land  is  directed  to 
be  sold,  and  the  Trusts 
do  not  absorb  the  whole 
of  the  Money  produced 
by  the  Sale  i.  121 

Where  Mortgagee  has  to 
pay  Mortgage- Money 
to  the  Heir  or  the  Ex- 
ecutor i.  514 

To  sue  at  Law  or  in  Equi- 
ty, where  a  plaintiff  put 
to  ii.  358 

Of  Creditor,  in  Bankrupt- 
cy ii.  666 
Elegit,  account  of  Lands 

extended  under  an  i.  88 

EiranAviKos,  pirated,  sale 
of,  rastrained  by  In- 
junction i.  153 
Elopemsmt  of  Wifef  nut  a 
ground  for  rosistinff^  the 
perfornmce  of  Articles 
ror#  Jointore  i.  421 

EkLAROINO  PuBLICATIOir. 

See  tit  PubUcMm 
EicROLMEifT  of  Decuee  ii.  464 

Vacatuig  of  ii.  465 

fijTTAlL   OF    PEJUOITAi'XTr, 

effect  of  i.  461 

60 
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i.  15 

i.456 


ii.  434 


156 


i.67 
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EQUITY   JuftlSDICTIOlf,   of 

the  Chancellor  i.  23,  &c. 

EQUITABLE  MORTOAOE  L  537 

Waste,  Injanction  to  re- 
strain i.  140 
EQUITY  OF  Redemption  i.  515,  &c. 

When  Barred  i.  510 

Equitaible  Assets  i.  610 

EQUITY  Jurisdiction,    of 

the  Cbaocellor 
Error,  Writ  of 
Escheat  of  Ti^st  Estate 
Evidence.     See  tit.v  WU' 
neue9 —  Publication-— 
Exhibitn^^^ommUnon 
for  ExcuninatUm  of  Wit- 
nestet^ — BUI  to  perpet' 
wUe  7Vf<iffiotiy. 

General  Obtervations  on 

Not  admissible  to  show 
that  a  Testator  intend- 
ed to  execute  a  Power 
orer  Personality 

Admitted  in  cases  as  to 
the  Execation  of  a  Pow- 
er orer  real  Estate  to 
show  an  intent  to  exe- 
cute the  Power 

Impeached  Deed  cannot 
be  supported  by  EyI- 
dence  of  Considera- 
tions different  from  those 
allered  in  it 

As  to  Deeds  fraudulently 
suppressed 

Viva  voce 

Taken  on  a  Certiorari  Bill  i.  183, 4 

Must  apply  to  the  Facts 
in  Issue 

To  prove  a  Will 

By  Answer  to  a  Bill  of 
Discovery 

Answer,  though  replied 
to  may  be  read  as,  with 
respect  to  Costs 

Of  Examination  before 
Commissioners  of  Bank- 
ruptey 

Answer 

By  a  Decree  in  a  foreigfn 
Country 

By  Depositions  in  a  for- 
mer Cause 

B^  one  Witness  only,  not 
in  general  sufficient 

Where  Stamp  required 

Declarations  of  Party  to  al 
Deed 

Annuity  where  presumed 
to  be  satisfied 

Of  Witoesses  to  Wills,  im- 
l^eaching  the  same 


i.  261 

L  326 
ii.435 


ii.438 
ii.439 

ii.  440 


ii.441 


ibid, 
ibid. 

ii.  442 

ii.  443 

ibid, 
ii.  444 

ii.  445 

ibid. 

ibii}. 


VoL 
Evidence— eonlifHiMi* 

By  way  of  Charge  and 
discbari^  ■« 

Of  Prochein  Amy 

Of  Trustee 

Of  Persons  having  an  Id- 
terest 

On  Bill  by  Assignees 

Of  Baptism 

By  Copy  of  a  Letter  after 
Notice  to  prodoce  the 
original 

Party  not  to  read  his 

Admissible  to  show  that 
Tenant  for  Life  paid  off 
a  Cham  for  the  benefit 
of  the  Estate 

Evidence  of  an  Agree- 
ment, diifereDt  /Wnd 
that  souffh^  (D  bespecifi- 
oally  Peribrmed,  will 
not  supoort  the  Bill 

In  case  ii  Title  a  monl 
certainty  sufficient,  not 
a 


446,7 

iL447 

ibid. 

ii.  448 
MmL 
ibid. 


ibid, 
ii.  449 


LtftO 


tainty 

Presumptive  Evidaice,oa 
which  a  Jury  would  pre- 
sume a  Person  to  be 
dead,  is  sufficient  Evi- 
dence in  cases  of  Title 

A  demand  of  Interest, 
where  there  has  been 
an  absolute  Convey- 
ance of  an  Estate,  proof 
that  a  Mortgage  on  was 
intended 

Parol  admissible  to  abow 
that  a  Mortgage  is  sub- 
sisting, tnoogb  tbe 
Mortgagee  has  been  in 
possession  upwards  of 
twenty  years 

Parol,  admitted  to  ex- 
plain a  deposit  of  Deeds 
oy  way  of  Mortgage 

Presumption  of  Payment 
of  a  tfond  after  twenty 
years,  may  be  repdkia 
by  Evidence 

Admissible  to  show  that 
on  a  Mortgage  of  W^'a 
Estate,  though  a  Settle- 
ment was  made  upon 
her  at  the  same  time,  it 
was  not  intended  to  pre- 
clude a  claim  upon  tlie 
Husband's  Assets 

Of  the  due  execution  of  a 
Power  by  a  Feme  Co- 
vert to  dispose  by  Will  i. 


i.384 


i.  43S 


i.436 


i.sn 


i.  SCI 
i.537 

i.  5SS 


i.585 


474,  in 
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Vol.  Page. 
£v  IDEM  CS-— conjtfiiMcT. 

When  BuppreBsed  ii.  412 

Befora  the  Master  ii.  303, 4 

New,  on  rebearing',  al- 
lowed ii.  483,  578 

Go  Appeal  to  the  Lord 
Cbaocellor  ii.  578 

New,  not  allowed  on  Ap- 
peal to  House  of  Lioras  ib. 

loqoisitioo  of  Lunacy  on- 
nr  presumptive  Evi- 
dence of  Insanity        ii.  737,  750 

In  cases  of  Wills  i.  80,  &c. 

To  show  Mistake  in  re- 
gard to  Legacies  ibid. 

On  behalf  of  a  Defendant 
to  resist  the  specific  per- 
formance of  an  Agree- 
ment i.  405 

Inadmissible  on  the  part 
of  a  Plaintiff  to  explain, 
add  to,  or  vary  a  writ- 
ten Contract,  except  in 
cases  of  Fraud  i.  406 

Parol,  to  repel  presump- 
tion that  Portion  was 
intended  to  adeem  a 
Legacy  ii.  9% 

To  SMw  that  Leg^y  was 
not  intended  to  be  ac- 
cumulative ii>  87 

By  Executor,  to  rebut 
presumption  in  Equity 
against  his  legal  Title 
to  residue  ii.  105,6 

By  Legatee  to  rebut  pre- 
sumption, that  Lqgfacy 
was  intended  to  satisfy  a 
Debt  ii.  456 

To  rebut  a  resulting  Trust  *  ii.  1 13 

Whether  admissible  after 
death  of  supposed  Pur- 
chaser, against  express 
declaration  of  the  Deed     ii.  114 

In  regard  to  an  unequal 
Distribution  under  a 
Power  '    i.  315, 316 

Toprove  the  intent  of  the 
Father  where  Guar- 
dians differ  '      i.34t 

Notice  of  an  unregistered 
Conveyance  may  be 
proved  by  i.  328 

Admitted  to  show  the  Pa- 

Eir   referred  to    by  a 
etter,  which  was  good 
as  an  Agreement,  with- 
in the  SUtute  of  Frauds       i.  374 
Of  a   parol    Agreement 

partly  performed        i.  379,  kc* 
To  resist  the  specific  per- 
formance or  an  Agree- 
ment i.  405 


Vol.  Page. 
£riDBNCE-^con<tnue£2. 

When  admissible  to  show 
that  a  Power  was  in- 
tended to  be  executed       i.  $6,  7 

To  rebut  presumption, 
that  Tenant  for  Life 
paying  off  an  Encum- 
brance, did  not  mean  to 
exonerate  the  Estate  i.  240 

Common  inclosed  thirty 
Tears,  presumed  to  have 
been  with  consent  i.  28 

Grant,  when  presumed  ibid. 

Want  of  at  Law  a  ground, 
in  some  cases,  for  an  In- 
junction i.  77,  8 

To  show  that  a  Purchase 
was  not  intended  in  per- 
formance of  a  Covenant      i.  391 

Not  read  at  the  bearing  of 
the  Cause  mav  be  re- 
ceived by  the  Master         ii.  514 

Publication  of  evidence       ii.  418 
Examihatton  in  Court  of 

.  Wife,  when  she  passes 
an  Interest  i.  475,  486 

Pro  interesse  suo  ii.  245 

Of  Bankrupt  under  his 
Commission  il  671 

Of  Persons  suspected  of 
havmg  Bankrupt's 
Property  ii.  679 

Of  Witnesses  ii.  405 

Of  Parties  before  the  Mas- 
ter ii.  Fi\B 

Of  Witnesses,  de  bene  ene      ii.  250 

When  Witness  old  ii,  251 

Or  the  only  Witness  ibid. 

Or  about  to  quit  the  King- 
dom ibid.  * 
Examiner                               ii.  406 
Excommunication                    ii.  18 

Plea  of.    See  tit.  Plea 
Exceptions  to  Answers  ii.  343,  345, 

[6.  7, 8 

To  a  Bill  of  Discovery  i.  217 

To  Master's  Report  ii.  508 

When  they  do  not  lie  ii.  509 

J^uncpro  lunc  ii.  345 

Shown  for  cause  against 
dissolvmg  an  Injunction    ii.  364 

Petition  to  rehear  ii.  511 

To  Master's  certificate  of 
having   settled     Inter- 
rogatories ii.  517 
Excessive  Execution  ov 

Powers  i.  60 

Execution,    Injunction  to 

stay  i.  131 

Commission  of  Bankrupt- 
cy, to  prevent,  not 
fraudulent  ii.  617 


773 


INDBX:. 


Vol.  Page. 
BxECtTTioN — coniinued. 

Writ  of,  of  ft  Decree  ti.  466 

ExscuTOBS  considered   as 

Trustees  in  Equity  i.  5T8 

Dntj;  of  i.  582,  kc. 

Ketainer  by  Executor  of 
Debt  due  to  himself,  af* 
ter  a  Sait  i.  583 

Extiorailhment  of  Debt 
of  i.  684 

r9ot  permitted  to  purchase 
TesUtor's  Estate  i.  11 1 

r^ot  bound  to  take  advan- 
tage of  the  Statute  of 
Frauds,  or  Btatute  of 
Limitations  i.  368 

Notallowed  payments  toI- 
untarily  made  after  a 
Suit  for  an  account  of 
Assets  1*580 

Fraudulent  Alienation  by      i*  286 

When  restrained  by  In- 
junction from  gettmr  in 
Assets  i.  2«4 

When  entitled  to  residue  ii.  94,  &c. 

When  Trustees  for  next 
of  Kin  i  260  ii.  98,  te. 

Breaches  of  Trust  by    ii.  131,  6c. 

Becoming  Bankrupts  ii.  641 

Executory  Tattsts        i.  557,  Ac. 

Lord  Hai^wuike's  Ob- 
serrations  on,  vindica- 
ted i.  564,  Ac. 
Exhibits,  Motion  to  prove, 
vioa  voce,  at  the  hearing 
of  a  cause  ii*  427 

Forged  ti.  477 

Expect  ANCiBs,  sale  of      i.  1 1 7,  437 
Express  Trusts.     See  tit. 
TruH. 

Created  by  Deed  i.  459 

by  Will  i.  550 

ExTEXiT,  against  one  Part- 

ner  i.  95 

Trust  Estate  subject  to  i.  455 

Equity  of  Redemption 
may  be  sold  under  an         i.  522 

Provisional  Assignment 
in  Bankruptcy,  to  pre- 
Tent  ii.  627 

No  objection  to  a  Title, 
where  Debt  to  Crown 
compromised  i.  437 

EXTINOUISBMENTOF  DbBT, 

by  making  Debtor  an 
Executor  i.  584 

F. 
Factor,  Bill  for  an  Ac- 
count against  a  i.  88 
No  Salary  allowed  to, 
where  lie  acts  against 
the  Interest  of  his  Prin- 
cipal                                   ibid. 


Vol.  Page, 
Factor-— cofUMMMrf. 
Having       contradictory 
claims  on  him,  may  file 
a  Bill  of  Interpleader        .<•  '78 
Fitrthxr  Directions  ii.  517 

Father,  Child  taken  from, 
on  account  of  Miscon- 
duct u  332 
Obtaining  a  Deed  from  his 

Child  by  undue  influence    i.  309 
Bound   to  muntain    his 
Child*    if    of    ability, 
tiiougfa  property  left  to 
them  L343 

Fee  Farm  Rents  ii.  473 

Fees  of  Masters  in  Chan- 

■cery  i  39,  note  6 

Of  Commissioners  of 
Bankrupt  ti.  600 

Feme    Covert.    See    tit 

Baron  and  Feme. 
Feoffment  i.  450 

Fine,  on  Original  Writs  i.  B 

When  set  aside  for  Fraud      i.  %66 
Effect  of,  on  equitable  In- 
terests i.  453 
By  one  having  notice  of  a 
Trust                                 ii.  127 
Forfeitures.       See     tit. 

Acddeni 
Foreclosure  of  Mortrages      i.  588 
Motion  to    refer  Bui  of, 

under  the  Statute        ii.  263, 428 
Of  an  Infant  i.  531 

Foreign  Attachment  i.  136 

Forfeitures.       See     tit. 
Accident 
If  waved  by  Plaintiff  and 
he  fiuls  in  his  Suit,  he 
cannot  proceed  for  the 
Forfeiture  at  Law  i.  45 

By  Treason  or  Felony, 
Conveyaocesto  prevent 
set  asiae  i.  307 

Forma    pauperis,  motion 

for  leave  to  sue  in  ii.  266 

to  defend  in  ii.  270 

Persons  suing  in,  when 
dispaupered  ii.  256,  7 

Fraud  cognizable  formerly 

in  the  Star  Chamber   1. 109,  f56 
Prevention  of  i.  109,  ftc. 

in  the  case  of  Purchases 
by  Trustees,  and  others 
in  fiduciary  Situations 
of  Trust  Property       i.  1 10,  kc. 
in  Transactions  between 

Attorney  and  Client  i.  1 14 

in    Sales   by    expectant 

Heirs  i.  117 

in  Transactions  between 

Guardian  and  Ward  i.  123 

by  Injunctions.    See  tit 

Mnkmction. 
by  Bills  of  Peace  i.  166,  &c. 
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Vol.  Page. 
Fbaup    eonHmud. 

of  Interpleader  ii.  173,  &c. 

of  Certiorari  i.  182,  te. 

to  perpetuate  TestimoDy  1. 185,  &c. 

of  JDiacorery  i.  196,  Ac. 

Quia  Timet  i.  S18,  ftc. 

for  delivery  up  of  deeds, 
or  for  securiog  them, 
or  the  delirering  up  of 
specific  Chattels  i.  Sfi6,  &c. 

for  apportionment  or  con- 
trioution  !•  tSS.  &c. 

for  Dower,  or  a  partition  i.  Stfi  &c. 

Id  establish  a  Modus  i.  250 

by  Bills  to  marshal  secu- 
rities to  secure  property 
in  Litigation  m  other 
Courts.    •  i.  S52 

to  compel  Lord  of  a  Ma- 
nor to   admit  a  Copy-  * 
holder,  or  to  rererse  a 
Judgment    in    Lords 
Courts                                 i.  253 

Defined  i.  256 

Relieved  against,  notwith- 
standing length  of  time       ibid. 

In  obtatmng  Probate  of  a 
WUl  i.  258 

In  obtaining  a  Will  i.  258,  9 

Some  Rules  laid  down  as 
to  i.  261 

In  a  stated  account  i.  101 

Supressio  reri  i.  262, 263,  265,  ftc. 

Sttggestio  hM  i.  262 

Fine,  or  other  Coovey- 
ance,  obtained  by,  set 
aside  i.  262,  266 

Letters  Patent  obtained 
by,  set  aside  i.  267 

Inadequacy  of  Price      i.  1 19, 267, 

[271 

By  voluntary  Conveyan- 
ces i.  271,  &c. 

By  taking  advantage  of 
weakness  of  Mind        i.  980,  kc. 

Underhand    Agreements       i.  283 
Between    Debtor    and 

Creditor  ib. 

Marriage  Brokace  Bends   i.284 
Oftoe  Brokage  Trans- 
actions i.  286 
On  Marriage              i.  289, 294 

In  Alienations  by  Execu- 
tors i.  286,  kc. 

In  Agreements  on  Mar^ 
riage  i.289 

In  Awards  i.  295 

In  Insurances  f .  299 

In  Releases  iMd> 

Verdict  oblmned  W  i.  300 

Judgment  oMniiiei  by  ibid. 

Decree,  te.  obtained  by         ibid. 

Probate  obtained  by  i.  301 

In  Assignment  of  Dower         ibid. 


Vol.  Page. 
Fraud— conitniisrf. 

By  obtaining  Deeds  from  a 
drunken  man  ibid. 

On  the  Law  i.  304,  kc. 

On  Covenants  L  307,  &c. 

By  undue  influence  i.  308 

By  illusory  appointments 
under  a  Power  i.  31 1 

On  power  to  Jointure  i.  319 

On  the  C ustom  of  London       ibid. 

By  preventing  execution 
of  Deeds  i.  320 

To  the  prejudice  of  Cred- 
itors i.  321 

In  Devises  ibid. 

By  enabling  another  to 
commit  a  Fraud  i.  328 

By  employing  puffisrs  at 
Sales  i.  324,5 

B]^  destroying  or  conceal- 
ing Deeds  i.225,te. 

By  purcbasin|[  with  notice 
of  an  unregistered  Con- 
veyance i.  327 

Private  Acts  of  Parlia- 
ment obtained  by,  re- 
lieved against  i.  32S 

On  Partnerships  i.  129 

By  Infants  ibid. 

Form  of  Relief  in  oases  of     i.  330 

Certificate  obtained  by, 
recalled  iL  703 

Frauds,  Statute  of    i.  368, 472, 537, 

[kc. 

Plea  of  i.  382,  kc.  ii.  312 

Friendly  Societies  i.  75 

Friendly    Society    Act, 
Jurisdiction  of  Chan- 
cellor under  ii.  718 
Further  Directions            ii.  il7 


G. 
Gaming,  Money  lost  at,  not 

recoverable  in  E<]^uity 
Gift,  by  Client  to  his  At* 
torney 
By  a  Ward  to  his  Gnar* 
dian 
Grant,  when  presumed 
Guardian,  transactions  of, 
with  his  Ward 
Suit  by 

Motion  for  appointment  ef, 
on   filing  of  Bill  by  an 
Infant 
To  put  in  an  Answer  ibr  an 
Infant  ii* 

To  put  in  an  Answer  te 
Interrogatones    belbre 
the  Master 
Of  Infiuits 

In  vhrtveof  the  CRatote 
When  appointed  on  Peti- 
tion 


i.306 
i.lt5 

i«li4 

i.  28 

i.  123 
ii.  173 

ii232 
MB,  278 


ikSlO 

i.333 

Mi. 

J.  336 
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Vol.  Ptg;e. 
GuABDiAN — continued. 
DutTof  i.  338 

MisDehaviour  of  ibid. 

Persons  entering  on  In- 
iknt's  estate,  accounta- 
ble as  i.  91 
Good-will  of  a    Partner- 

ship»  when  it  survives  i.  94 

Sold,  when  Injunction  lies 
in  respect  of  i.  163 

H. 
Habeas  Cobpus,  grantable 
by  LfOrd  C  hancellor ,  un- 
der the  Common  Law  i.  21 
Against  a  Defendant  who 
refoses  to  appear               ii.  208 
Act,  Lord  Chancellor's  ja- 

riadiction  under  ii.  711 

To  bring  up  a  Prisoner  to 
•how  cause  whj  he  refu- 
ses to  appear  to  a  Bill        ii.  208 
Bj  a  Banxrupt  committed 
tor  not  answering  ii.  676, 7 

Hearing  of  a  Cause  ii.  461, 2 
Half  Pay,  not  assignable  1.  423 
Heir,  Bill  for  account  by  i.  89 

Expectant,  Sale  by  i.  1 1 7 

Bill  of  Discorery,  by  i.  200 

Plea  that  Plaintiff  is  not    i.  200,  in 

note  (y)  ii.  3U5 
Hope  of  Succession,  Sale 

of  i.  549 

Hotchpot  i.  628 

I. 
Idiots  ii.  723 

Origin  of  Crown's  author- 
ity over  ibid. 
Chsuicellor's  jurisdiction 

over  i.  724 

Custody  of  ii.  726 

Found  such,  may  apply  to 
the  Lord  Chaocelior  to 
be  examined  ibid. 

Persons  found  may  trav- 
erse inquisition  ibid 
loNo&AifCE  of  Law,  effect 

of  in  Contracts  i.  72 

Illegitimate  Children, 

Guardians  of  i.  334 

Portion  given  to  does  not 

adeem  a  Legacy  ii.  92 

Illusory  Appointments 
under  Powers  i.  3 1 3,  &c. 

Impertinence,  reference  of 

BiU  for  ii.  276 

Answer  for  ii.  352 

Plea  for  ii.  236 

Depositions  for  ii.  357 

Interrogatories  for  ibid. 

Implied   Trusts.  See  tit 
2ViftCv. 


L 

i333,lzc. 

ibid. 

i.  335 

334,336,337 

I. 


I. 
1. 


Vol.  F2ge. 
Inadequacy  of  Price,  ef- 
fects of,   in    Contracts 
with  Heirs  Expectant         i.  tl9 
With  other  persons  L  967 

Incapable  Persons,  Com« 
mission  in  the  nature  of 
a  Writ  de  lunaHco  m- 
quirendo  ii-  731 

Ihcumbrances,    keeping 

down  L  238 

Infants,  authority  of  Lord 

Chancellor  over  L  33t 

Custody  of,  when  taluB 
from  a  Parent 

Guardians  of 
Under  a  WiU 
Power  of 
Upon  Petition 
Wnen  removed 
Misbehaviour  of 
Refusing  to  act 
Duty  of 

Cannot  change  the  nar 
ture  of  the  In&nVs 
Estate 

Persons  entering  on  Es- 
tate of,  accountable  as 
Bailiff  or  Guardian 

Maintenanoe  of  L  341,  356 

Wards  of  Court,  Marria- 
ges of 

Agreements  of,  or  by  Pa- 
rents and  Guardians  on 
their  behalf,  before  Mar- 
riage i 

When  barred  of  Dower         i. 

Partitions  by  i.  247 

Legacy  to,  to  be  applied 
in  one  way,  and  it  can- 
not be  so  applied,  may 
be  applied  u  any  other 
way  i.  356 

Reference  to  see  if  Suit  is 
for  the  benefit  of  ii.  S79 

Frauds  by  i.  3B9 

Where  Decree  binds  L  6QS 

Foreclosure  of  1. 531 

Payment  of  Ltefaden  to       ii.  Ill 

Trustees  or  Mortgagees 
enabled  to  conrey        i«  357,  te. 

Surrender  by,  of  Lease, 
for  purpose  of  renewal        i.  360 

Receiver  of  Estate  of 
when  appointed  ii.  934 

Bankruptcy  of  ii.  811 

Production  of,  on  Bill  of 
Interpleader  i.  178 

Injunction,  Writ  of  L  1S8 

Jurisdiction  of  Court  as  lo 
an  order  made  in  Bank- 
ruptcy will  operate  as 
an  i.  IS6 

Service  of  i. 


L  399 


i.91 


1.347 
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VoL  Page. 
IsrjUNCTioN— «ofi<mti0tf. 

Hoir  obtained  immediate- 
It  in  amnt  cases  i.  196 

On  Bill  of  Interpleader       1 174, 5 

Id  Partnership  cases  !•  95, 7 

Torertrain  proceed-  i  i.  128,  &c. 
ings  in  other  Courts  )  ii.  219,  te. 

When  Defendant  abroad       !•  133 

To  ttaj  Trial  i.  133,  ii.  218 

To  restrain  Infirngeroents 
of  Patents  i.  137 

To  staj  Waste      i.  138,  &c.  ii.  217 

Obtainable  by,  and  against 
whom  i.  139,  tos. 

To    restrain  equitable 
Waste  i.  140,  &c. 

To  restrain  Sale  of  Books, 
Letters,  printed  Mnsic, 
or  Prints  i.  149,  &Cp 

To  restrain  the  circnla- 
tioo  of  negotiable  Secu- 
rities i.  154 

To  star  Nuisances         i.  155,  &c. 

Miscellaneous  cases,  where 
Injunction  granted      i.  157,  te. 
'   To  restrain  the  setting  op 
of  outstanding  Terms, 
te.  i.  157,  &c. 

To  prevent  dissolution  of 
a  Partnership  i.  160 

To  restrain  a  Partner 
from  negociating  Bills, 
to*  in  the  name  of  the 
Partnership  i.  160 

To  restrain  surriving  Part- 
ner in  bad  circumstan- 
ces receiving  Partner- 
ship Property  i  161 

On  behalf  of  a  Lord  of  a 
Manor  who  has   appro- 
red  under  the  Statute,  to 
prevent  throwing  down 
inclosures,  ibid 

By  Persons  buying  the 
good  wiU  of  a  Tride  i.  163 

To  restrain  sailing  of  a 
ship  where  Shares  of 
owners  not  ascertained        ibid. 

.To  restrain  an  Action 
acainst  the  Defendant 
after  a  Decree  to  Ac- 
count u  164 

Where  granted  on  Bills 
of  Peace  i.  166 

On  a  Bill  of  a  Interplead- 
er i.  174,176 
«    To  stay  Process  on  an 
Award  madea^uleof 
Court  i.297 

To  restrain  an  Action  for 
aDepoiit  i439 
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To  restrain  an  Ejectment 
Where  Party  has  made 
an  Election  under  a 
WiU  ii.  60 

To  prevent  Executors  re- 
ceiving Assets  i.  150,  224 

To  restrain  Action  for  a 
Deposit  i.  161 

In  caises  where  there  was 
want  of  IBvidence  at 
Law  i.  77,  8 

On  a  Bill  by  Creditors  to 
restrain  a  Purchaser 
from  the  Heir  from  pay- 
ing him  the  Purenase 
Money  i.  161 

In  cases  of  Bill  of  Inter- 

W pleader  i.  174 

here  the  regular  flow- 
ing of  a  Stream  is  pre- 
vented i«  168 

In  cases  of  forcible  Entry 
after  long  possession  i.  159 

To  protect  the  enjoyment 
Ota  specific  Chattel  ibid. 

To  restrain  a  breach  of 
Covenant,  or  actions  in 
respect  of  a  breach  of 
Covenant  i.  162 

Perpetual,  when  grant- 
ed i.  164, 628 

Whed  Creditors  and  Le- 
gatees restrained  by      ii.  580, 1 

Person  prevented  by,  le- 
covenn|^in  Ejectment, 
and  Injunction  after- 
wards dissolved,  theEz- 
ecutor  relieved  iL  2lf^ 

Motion  for  ii.  216^  te. 

Prevented  by  a  Plea  or 
Demurrer  ii.  221 

Service  of  ii.224 

Breach  of  ii.  223,  4^  5 

Motion  to  dissolve       i.  127,  ti. 

revive  ii.  225 

On  amended  Bill  ii.  384 

IxcsAKiTT.  See  tit  Lwiotic. 

Inquisition  only  presump- 
tive Evidence  of  ii*  737 

Proof  of  ii.  756 

liispscTioN  or  Boon,  te. 

motion  for  ii*  299 

litsvaAifcxs,  set  aside  for 

fraud  i.  299 

Breach  of  Covenant  for, 
not  relieved  against  i.  38 

IifTsmssT,   where  persons 

obliged  to  keep  down        i  238 

On  Purchase  Bfeoey, 
when  payable  i.  441 
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Interest— cofiltfiued. 
On  Mortgages  i.  535 

Allowed  vrbea  Trust-term 
created   for  the   pay- 
ment of  Debts  i.  543 
When  allowed  in  admin- 
istration of  Asseto       i.61l»te. 
On  Portions                          i.  502 
On  Legacies  ii.  78 
Execator,  when  charged 

with  ii.  134,  &c. 

Stat^  Accounts  carry  i.  102 

Endeavours   to   procure 

more  than  legal  i.  304 

When  allowed  in  Bank- 

ruptey  ii.  548 

Compound,  when  allow- 
ed i.  535 
Aaer  a  Decree           ii.  455, 6, 611 
Mayberirenon  further 
mrec&ns                   ii.  518,  612 

IlfTK&PLEADER,  Bill  of.  SoO 

tit  BUI. 
iNTBRRooATmc  part  of  a 

BiU  u.  167 

Interbooatobjes,  ion  the 
Examination  of  Wit- 
nesses u.  408 

On  a  Bill  of  Certiorari  i.  183 

For  Examination  of  a  Par- 
ty before  the  Master  ii.  515 

Metion  to  refer  ibid. 

Ezceplions  to  Master's 
Certificate  of  having 
settled  ii.  616 

May  be  raforred  for  Scan- 
dal or  Impertinence  ii.  557 

If  leading,  the  Depositions 
will  be  suppressed  ii.  412 

1bsx#aiid,   introduction   of 

Bankrupt  Law  into  u.  590,  in  n. 

IMUPARABLB      MlSCHIXr, 

prevented   by   Injunc* 
,      tion  196,  Ac.  u.  217 

Ibsub, 

When  directed      i.  89,  ii.  107, 474 

As  to  a  Modus  or  Compo- 
sition i.  106 

Whether  Timber,  oma- 
BMntal  i.  143 

On  Bills  ^fPieaoe  i!  ie8 

Ob  Bills  of  Interpleader        i.  177 

Where  Will  sought  te  be 
eet  aside  for  fraud  i.  359 

Where  adoBbt  as  to  a  fig- 
ure in  a  tjegaey  ii.  4 

Qwmitm  DarndfietOm^ 
where  .Pe^aky  inoamri  i.  33, 4 

Whether  PenonsBvePeit- 
Hers  i.  97 

As  to  a  Modus,  or  real 
Composition  i.  106 

Jevisavit  vel  oon  i.  ^59 
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Issue— conftmied. 

In  Bankruptcy       ii.  S98»  598, 610 

Lunacy  ii.  756 

Motion  for  new  trial  of     i.  89.  ii. 

C476»4B0 

J. 
Jew,  compellable  to  main- 
tain    his      Protestant 
Child  u.  715.«tc. 

Jonviiro  in  Commission  iL  406 

Jofif t-Tbnarts,  when  Le- 
gatees are  ii.  956 
Executors  are'                    ii.  97,  C 
Where  ona  Purehaae  Par- 
ties become  ii.  115 
A  Contract  to  sellby  one» 

will  sever  Joint-  tenancy      i  369 
Partners  considered  as,  of 
Partnership  Property  i.  93 

JoiKTURX,  settled  on  In&nt 

a  bar  of  Dower  i.  355 

Equitable,  where  it  bars 

of  Dower  ibid. 

Fraud  on  power  to  i.  319 

Specific   perfonnance  of 

Articles  for  a  i.  4^1 

Deed,  when  ordered  into 
Court  i.  Ml 

Judgment     obtained     by 

Fraud,  set  aside  i.  30O 

against  one  Partner  i.  94 

Jurisdiction  of  the  Court, 

Plea  to  it.  239 

Justices  or  trb  Pbaci         ii.  720 

K. 
KiifO^      Livnios,      Lord 
Chancellor  Patron   oC, 
under  value  of  twenty 
Marks  i.  i,  2 

L. 
Laches,  in  seekins^  vdief 
where  Trustee  is  apur- 
chaser    of    the   lYnst 
Proper^  i  114 

Is  a  ground  Co  nsist  Ibe 
specific  performance  of 
an  Agreement  t.  415 

Lakd,  when  considered  as 

Money  i.  365,  9M,  »•  ISO 

Landlord  k  Tcnart,  BiH 
in  respect  of  accNMnte 
between  i.  S7 

Lamjbd  Legacies  ii.  S3 

Law,  questions  of;  Mong  to 

ConnMa  Law  Conrte  L  Pref. 

{10,  Ac 
Fraud«»4be  i.  904 

Lbjibb,  agreement  for,  wfcen 
enforced.    See  tit  Spe» 
Hfic  Pesfarmance* 
Renewal  of  i.  40,  396 
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Lease— cofilmtiecf. 

On  conditioii  of  Re-entry       i.  30 

Defactiye,  under  a  Pow- 
er, relief  giren  i.  59,  61 

Of  a  Lunatic's  Estate  ii.  745 

Surrender  of,  when  Les- 
see a  Lunatic  ibid. 

Where  Partnership  Prop- 
erty i.  94 
Lease   and  Release  ob- 
tained by  Fraud                  i.  266 

When  Lease  lost  i.  28 

liSASEHOiiD  Estates,  Set- 
tlement of  i.  462 
Legacies,   Jurisdiction  of 

ChanceUer,  as  to  ii.  1 

.  Prooeedinfs  for,  in  Spirit- 
ual Court,  restrained     i.  128,  9 

Donatio  causa  mortis        ii.  5,  iui. 

Precatory  or  recommead- 
atory  words,  as  to  ii<  6 

Recital  of  a'  Le|^cy  in  a 
Will  amoUtafcs  to  a  gift  ii.  4 

If  Legacy  "^ven  to  a  per- 
son under  a  particular 
character,  fklsely  assu- 
med, and  which  was  the 
motive  of  the  Bequest, 
it  cannot  be  claimed  ibid. 

.Must  be  paid  in  the  cur- 
rency of  the  country 
where  will  made  ibid. 

^  When  once  a  share  in,  has 
sunrived,  it  will  not  sur- 
▼ire  again  without  ex- 
pvess  words  ii.  19 

Specific  ii.  8,  &c. 

Vested  it.  13,  Uc. 

Lapsed  ii.  23,  kc. 

Conditional  ii.  28,  &c. 

When  a  Satisiaction,  and 
when  a  Legacy  is  con- 
sidered as  satisfied       ii.  41,  ^c. 

When  Legatee  put  to  an 
election  ii.  48,  &c. 

To  a  charity  ii.  60,  kc. 

Accumulative  ii.  85.  ftc. 

Ademption  of  ii.  87,  &c. 

Residnafy  Bequests,  and 
when  Escecntor  entitled 
to  the  Residue  .  ii.  94,  Ace. 

Abatement  of  ii.  107 

Payment  of     *  ii.  1 1 1 

Interest  on  ii.  78 

Devises  of  Lands  for  pay- 
ment of  i.  601 

Payable  in/uturo^  when 
sepured  on  a  BUI,  quia 
Ctmce  L  210,  &c.. 

Payment  of,  where  Lega- 
tee an  Infant  ii.  1 1 1 

or,  abroad,  having  civen  ^ 
general  Power  of  Attor* 
nej  ibid. 

Vol.  IL  6 


Vol.  Page. 
Leo  AC  I  Es-*^ot}tintied. 

AssigDment  of  i.  548 

When  presumed  to  be  paid      ii.  45 

If  Heal  Estate  be  charged 
with  the  payment  of  all 
Debts  and  Legacies, 
Legacies  given  after- 
wards by  an  unattested 
Codicil  are  well  charged 
on  the  Real  Estate  i.  601,2 

Cests  on  Bill,  for  ii.  557 

Legatee,  mistake  in  name    % 

of.  See  tit.    J^utake, 
Leases,  Agreements  for  re- 
newal of,  when  enforced      i.  398 

Contribution  fjpr  renewal 
of  i.  240 

Common  Covenants  in, 
cannot  be  enforced  by 
a  Bill  for  a  specific  per- 
formance i.  404 

On  agreements  for,  the 
Lessor  entitled  to  have 
the  usual  Covenants         i.  428,9 

Whether  on  Sale  of,  the 
Vendor  is  bound  to  show 
the  Lessor  had  a  good 
,      Titie  i.  437 

Length  of  Time,  how  it 
operates  in  matters  of 
account  i.  99 

In  cases  of  Fraud,  how  it 
operates  i.  356 

of  Legacies  claimed  ii.  45 

Letter,  may  operate  as  an 
A|^reement  in  Writing 
within  the  Statute  of 
Frauds  i.  373, 4,  5 

Missive  ii.  196 

Letters,    Publication   of, 

restrained  i.  I5i 

Patent;,  set  aside  for 
Fraud  i.  267 

License  to  assign,  want  of, 

not  a  case  for  relief       i.  40, 422 
Lien  of  Vendor  on  Estate 
sold,  for  the  Purchase- 
money  ii.  128 

Of  Vendee,  in  respect  of 
Purchase-money  ad- 
vanced ii.  129 

Of  Attorney,  for  costs  ii.  670 

In  Bankruptcy  ii.  660 

.  Eouitable,  by  deposit  of 
Deeds.    See  tit.  Jtfort- ' 
gage. 
Limitations,  Statute  of,  no 

bar  to  an  open  Account       i.  98 

Plea  of  i.  98.  ii.  908 

Appointment  of  a  Receiv- 
er does  not  prevent  its 
running  on  ii.  233 

Executor  not  bound  to 
plead.  i.  368 
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Ll^VIDATXD     DAMAOBS. 

Seetit  Chvmant. 
Lm  PsNDBiiB,  what  is,  and 
when  It  operates  as  no- 
tice •  u.  189, 325 
Lost  Dbbds,  remedy  in  ca- 
ses of  i.  S3, 25 
Bill,  proof  on  in  Bank- 
mptcy  ii.  657 
Lunatic  ii.  723 
Origin  of  Crown's   Au- 
thority oFer  ibid. 
How  Lord   Chancellor's 
jurisdiction  over  consti- 
tuted                                  ii.  724 
Definition  of                         ii.  727 
Fjroceedings  to  obtain   a 

Commission  ofLunacyii.  728,  ftc. 
Where    fortune    of,     is 
small,  a  Commissien  not 
necessary,  but  only  a 
reference  to  a  JMoiCer    ii.  732, 3 
Traverse  by,  or  by  others, 

of  Commission  against  ii.  734,  ftc. 
Application  by,  to  super- 
sede Commission        ii.  737,  &c. 
Committee  of  ii.  739 

when  removed  ii.  742,  746 

how  he  must  account  iL  744 

surrendering  leases  ii.  745 

Receiver,  of  Estate  of      ii.  740, 1 
hisdu^  in  the  manage- 
ment of  Lunatic^  Es- 
tate ii.  746,  ftc. 
may  complete  contracts        ii.  749 
Allowances  to  ii.  743 
Real  Estate  ot,  may  be 
sold  for  pajrment  of  his 
Debts  ii.  747 
Application   of  Personal 

Estate  of  to  pay  Debts       ii.  748 
Copyhold  Estate  of;  may 
be  sold,  charged,  or*  en- 
cumbered ii.  751 
Charge  on  Estate  of;  fal- 
ling in  ii.  752 
Access  to  ibid. 
Mortgagee  or  Trustee  of 

Real  Estate  ii.  751 

of  Personal  Estate         ii.  749,  75 1 
Marriage  of,  void,  and  a 

contempt  ii.  752 

Suits  on  behalf  of  a       ii.  753, 755 

against  a  ii.  753 

Agreement  by   one  who 

afterwards  becomes  a, 

specifically  enforced  I  372,  ii. 

[754,6 
Instruments  of  Record  ex- 
^ecutedby  ii.  764 

Devise  by  to  a  Charity         ii.  755 
Acts  done  by,  in  a  lucid 
mtcnral  ii.  755 


Vol. 
Lunatic — eoniinued* 
May  be  made  a  Bankrupt, 
it  act   of  Bankruptcy 
committed  when  he  was 


sane 


ii.611 


M. 


Maintenance,     separate, 

when  decreed  i*  385,  ftc* 

OflnfanU  i.34l«te. 

Marriaob  Act,  Jurisdic- 
tion of  Chancellor  under  u*  717 
Settlements,  when  reform- 
ed according  to  the  in- 
tention of  Articles  on 
which  they  are  founded        L  61 

BiARBJAOB  BbOKAOS 

Bonds  i.  It5»  284 

Fraudulent    Agreements 

on  i.fl89 

Of  infant  Waids  of  the 

Court  i.  347 

Agreements  in  coasidefa- 
tion  of,  must  be  in  wri- 
ting i.  vn 

Articles.  See  lit  Arlielet. 
Settlement,  when  rectified       i.  61 
Legacy  on  condition  of» 

with  consent  li.  28 

in  Scotland  t.  350 

of  a  Lunatic  ii.  75f 

Marshalling  of  Securities      i.  250 
Of  Assets  L  615 

Masters  in  Chancery, 
nomination  of  by  the 
Lord  Chancellor  i.  3 

Their  antiquity  i.  3;  note  6- 

References   to.    See  tit 

Reference. 
Report  of.   See  tit  Re- 
port 
Member  of  Parliahrnt, 
Appearance  of  to  Bill, 
how  enforced  ii.  206 

Melius  In^uirendo,  Writ 

of  i.  21 

Meroer  of  Terms  i.  509, 510 

of  Charges,  Mortgages,  ftc.     i.  540 

of  equitable  in  l^alEstate     i.  459 

Mesne   Profits,  Account 

of  i.  95,  te. 

Messenger  under  a  Com- 
mission of  Bankruptcy      ii.  629 
Minutes  of  Decabe,  Mo- 
tion to  rectiQr  iL  485 
Mispleading,  no  ground  of 

relief  in  Equity  i.  77 

Mistake,  when  re&eved  i.  47 

In  a  conveyance  or  devise 

to  charitable  Uses  i.  47,  8 

In  a  Fine,  when  relieved  u  48,  lie. 

In  a  Recovery  ib. 

In   Deeds  or  Contracts 

rectified  i.  49 
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MisTAiuc— conlinueJ. 

In  a  Deed,  by  not  having 
a  proper  stamp,*  not 
remedied  i.  51 

In  not  enrolling  a  Bargain 
and  Sale,  &c.  i.  60 

In  not  surrendering  a 
Copyhold  i.  51,  66 

InBiU  of  Sale  of  a  Ship 
not  relievable  u  51 

In  Memorial  of  an  Annu- 
ity ibid. 

In  mode  of  Conveyance       i.  59, 3 

In  execution  of  Powers,  i.  52,  53, 

[&c. 

In  Awards  i.  78 

In  Settled  Accounts  i.  80 

In  WiUs  i.  80, 555 

In  the  execution  of  a 
Power  i.  60 

In  the  name  of  a  L^tee       i.  83 

In  cancellation  of  a  Will         i.  84 
of  a  Deed  i.  84,'  in  note  (z) 

In  Marriage  Settlement, 
when  not  according  to 
the  intention  of  Articles 
on  which  they  are 
firanded  i.  61 

Inomittinr  to  surrender 
Copyhold  to  the  use  of 
a  Will,  when  reUeved  i.  66,  &c. 

In  Bonds  i.  71 

Of  Parties  as  to  the  Law        i.  72 

OfJudf^ment   .  i.  74 

In  delivering  up  of  In- 
rtmments*^     ^  i.  77 

In  Pleadings  at  Law  ibid. 

By  Arbitrators  i.  78 

In  Agreements,  aground 
to  set  them  aside  i.  75,  6 

Or  for  resisting  a  Specific 
Performance  i.  405 

Modus  i.  106 

BiU  to  establish  i.  250 

Set  up  as  a  defence  in  Ec- 
clesiastical Court,  an 
Injunction  will  be 
granted  i.  128 

MoMBT  directed  to  be  laid 
out  in  Lamd,  when  Party 
may  elect  to  have  the 
money  i.  396,  7 

Directed  (o  be  laid  out  in 
Land,  when  considered 
as  Land,  and  when  Land 
agreed  to  be  sold,  is 
considered  as  Money  i.  365,  &c. 

394,  &c.  ii.  120 

When  payable  on  Peti- 
tion, under  stat.  39  and 
40  Geo.  3,  c.  56  i.  397 

Purchase,  when  Interest 
payable  on  i.  441 


Vol.  Page. 
Money — eoiUtniMd. 

Paid  as  earnest,  whether  a 
part  performance  of  an 
Agreement  i.  381 

Motion  for  Payment  of 
tnio  Court  ii.  398, 493 

cfia  of  Court  ii*  493 

On  Bills  of  Interpleader        i.  174 

Motion  to  enlaige  time  for 
payment  of  Mortgage       il  492 
Mortgages  i.  511 

Welsh  Mortgages  i.  518 

Mortgagee  a  Trustee  i.  512 

Modem  mode  of  mortga- 
ging i.  514 

Redemption  of  i*  514^  615 

When  not  allowed  after 
long  possession  by 
Mortgagee  i.510 

When  Mortgagee  may 
tack  1. 623,1^. 

Foreclosure  of  i.  528 

Foreclosure  o<^  when 
Mortgage  Deeds  lost  i.  24 

How  Account  taken  be- 
tween Mortgagor  and 
Mortgagee  i.  532 

Assignment  of  i.  636,  547 

Bqwtable  i.  637 

Personal  Assets  applica- 
ble in  disohanre  of  i.  591 

Of  Wife's  Estate  for  the 
benefit  of  her  Husband       i.  585 

Merger  of  i.  546 

Possessor  of,  suffering 
Mortgaffor  to  retain  Ti- 
tle Deedi  when  consid- 
ered as  fraodnlent  i.  323,  4 

Devises  of  i.  512 

Beoeiver  appointed  when, 
in  cases  or  i.  234 

Motion  to  refer  a  BiU  of 
Foreclosure  ii.  265 

Motion  to  enlaige  time 
for  payment  of  ii,  492 

Costs  of  Mortga^  it.  554 

How  considered  m  Bank- 
ruDtby  iL  655 

By  Heir  for  Gooda  sold  at 

an  extravagant  Price         i.  121 
MoRTMAin  Act  ii.  00,  ftc. 

Decision  respecting  tito  ii.  61,  Ac. 
MoTioK s,  genml,  observa- 
tions on  ii.  21 1 

Costs  of,  when  not  made 
according  to  notice  ii.  213 

After  BiU  filed,  amd  brfore 
w2fMi0er,  on  the  pari  of 
thePlamHf. 
.  1.  For  an  Injunction'  ii,  216 

A*  to  Coiu  feher9  an  /»- 
junction  will  be  granted. 
See  tit.  Fnpmetion. 
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Mot  ions — eorUinued^ 

2.  A  Writ  of  JVe  Eseal 
Regno  ii.  226 

3.  A  Guardian,  forao  In- 
fant Plaintiff  u.  232 

4.  AReceiTer  ibid. 
6.  To  amend  Bill                   ii.246 

6.  To  take  Bill  Pro  con- 

feito  ii.  247 

7.  To  exmmiae  Witnesses 

de  bene  etee  ii.  250 

8.  For  payment  of  Money 
ittto'Coart  ii.  2S5 

9.  For  leave  to  sue  in 
forma  pauoerie  ii.  236 

10.  For  a  Refefence  of 

TiUe  ii.  257 

11.  In  respeet  of  a  Con- 
tempt by  not  putting  in 

an  Answer  ii.  258 

After  BUi filed  and  before 
Anetoer  on  the  part  qf 
the  Defendant, 

1.  Timeto  Answer,  or  for 
a  Commission  to  take 

the  Answer  i.  261 

2.  To  refer  a  Bill  of  Fore- 
closure, or  a  Bill  for  a 
specific  Performance         ii.  265 

3.  For  a  reference  to  see 
if  two  Suits  are  for  the 

same  purpose  ii.  267 

4.  That    Defendant,    a 
'  Feme  Covert,  may  an- 
swer separately  ii.  270 

5.  For  leave  to  defend  in 
ftirmajaniferu  ii.  270 

6.  For  Security  for  Costs   ii.  270, 

[fto. 

7.  To  amend  Plea  ii.  273 

8.  To   produce    Papers, 
&c.  mentioned  in    the 
Bill   necessary  to   the 
defence  ii.  274 

9.  To  stay  proceeding  in 
oririnal  cause  till  Cross 

Bill  answered  ii.  271 

10.  To  refer  Bill  for  Scan- 
dal or  Impertinence  ii.  276 

11.  For  leave  to  withdraw 

a  Demurrer  ii.  278 

12.  For  a  Guardian  to 
put  in  Defendant's  An- 
swer ibid. 

13.  For  a  reference  to  as- 
certain whether  a  Suit 
is  for  the  benefit  of  an 
Infent  ii.  279 

14.  That  the  Answer  mav 
be  taken  without  oath 
or  signature,  or  that  a 
thiru  person  may  put  in 

the  Answer  ii.  280,331 
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Mot  ions — cotdxHMtd, 
15.  For  a  reference  to 
ascertain  what  is  due  in 
respect  of  the  full  de- 
mands, made  by  the 
.Plaintiff's  Bill,  and 
which  the  Defendant 
submits  to  satisfy  ii.  281 

Motions  a/ler  Demurrer^ 
PUa,  or  Answer  and 
before  Decree, 

I .  To  revive  an  Injunc- 
tion ii.  352 

'2.  To  refer  an  Answer  fiir 

Scandal  or  Impertinence     iL35S 

3.  That  Plaintiff  may^  e- 
lect  to  sue  at  Law  or  in 
Equity  ti.  358 

4.  For  refereooe  as  (o  Ti- 
tle, on  a  BiU  fi>r  a  speci- 
fic Performance,  to  see 
if  a  good  TiUe  can  be 

made,  &c.  ii-  360 

5.  For  payment  of  depos- 
it on  a, Sale,  into  Court,     ii.  Mi 

6.  To  dissolve  injunctioii 

[ibid.  i.  127 

7.  For  Amendment  of 
Pleadings  ii*  368 

.   8.  To  dismiss  BiB  iL384 

9.  For  production  of 
deeds,  m.  ii.  390 

10.  For  payment  of  Mon- 
ey into  Court  n,  398 

II.  By  consent  to  take 
Bill    and    Answer   off 

File  ii.  405 

12.  For  a  Commission  to 
examine  Witnesses  ibid 

13.  For  Examination  of 
Plaintiff,  or  Defendant, 

as  a  Witness  ii.  415 

14.  To  enlarge  Publica- 
tion ii.  418 

15.  For  ezaminatioQ    of 
Witnesses  after  Pnbti- 
cation  ii.  421 

16.  To   prove  Exhibits 

tiva  voce  at  the  hearing  ii.  427 
.    17.  Under  the  Statute  for 

the  usual  decree  upon  a 

Bill  of  Foreclosure  ii.  265, 428 
18.  To  advance  a  Cause 

in  the  Paper  of  Causes  iL  44S 
Motions  afUr  Decree. 

1.  To  rectify  the  Mm- 
utes  of  a  Decree,  or  add 

to  a  Decree  ii.  486 

2.  To  suspend  the  Execu- 
tion of  a  t>ecree  ii.  488 

3.  To  restrain  a  Creditor 
or  Legatee  from  suing 

at  Law  ii.  490 
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MOTIOKS— COWll'lWitf. 

4*  To  enlarge   time   for 

Byvaexkt  of  Mortgage 
ooey 
5.    That   Trustees    may 

lease  Infimt's  Estate 
&  For  payment  of  Mooey 
into»  or  out  of  Court' 

7.  For  leave  to  prosecute, 
or  oome  in,  under  a 
Decree 

8.  To  confirm  Reports 
nut,  or  absolute 

9.  For  tbe  nev  Trial  of 
anissue  iu  480, 475, 499 

10.  Respecting  Defend* 
aat*s  examination  be- 
fore tbe  Master 

11.  To  open  Biddings 

12.  That  Executor  may 
file  a  Bill,  or  that  a  Le- 
gatee may 

13.  For  leare  to  file  new. 
Interroratories 

MuLTiFAa&irsiiKss,     De- 
murrer for.     See  tit 


ii.492 

ii.  493 

ibid. 


iL495 
ii.  496 


ii.499 
ii.5ei 


ii.  505 
ibid 


Music,  printed,  when  Sale 

of  restrained  ii.  149,  ftc. 

NfiBXXAT  mBOHo,  Writ  of 

i.  19«  ii.  227 
Bill  for  ii.  226 

Prayer  of  BiU  for  ii.  227 

Motion  for  ii.  226 

When  granted  ii.  227,  te. 

When  Writ  of,  discharged     ii.  230 

NXOOTIABLE    SXCURITISS, 

when  necotiation  of,  re* 

atrained  oy  Injunction 
Next  or  Kin,  according  to 

Statute  of  Distributions 
When  thejrtake  by  way 

of  resulting  Trust 
Nsw  Trial,  wnen  proceed* 

ing  in  Petty  Bs^  OAce 
of  Issues 
of  Actions 
Notes,  Bills,  kc^  when  ne* 

gotiations  of  restrained 

by  Injunction 
Notice,  purchasing  with,  of 

an  unregisiered    Con- 

▼eyance,  a  Frau^ 
Purchaser  without,  taking 

an  outstanding  Term, 

secured 
Purchasing    with,   of  a 

Trust  ii.  125,  and  aote  (y) 

Plea  of  a  Purchaser,  for 

a   valuable  couiderap 

tioD,  without  ii.  323,  fa. 

By  Lis  pendens  ii.  151 

To  an  Ajgrent,  is  notice  to 

tbe  Principal  ii.  326 


• 

1. 

286 

1.3 

* 

1. 

135 

• 

1. 

347 

■ 

201. 

259 

• 

1« 

.201 

•  • 

u. 
465, 

274 
625 

L154 

i.  627 

i.  !21 

i.  5 

i.  77.  ii.  475.  480 
ii.367 


i.  154 


i.327 


i.508 
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Notice— conitfifi^. 

Of  Motions  11.211,212 

NvisAifCBs,  pnbUc  or  pri- 

Tate  ibid. 


O. 

Ofjpice  Broxage,  transac- 
tions set  aside 

OrficERS  of  the  Court, 
nomination  of,  &c. 
Protected  by  Injunction, 
where  Action  brought 
in  respect  of  tbe  exe- 
cution of  its  Process 

Orphav  Infants  m  the  Ci- 
ty, marriage  of 

Original  Writs,. see  tit. 
WrUi. 

Outstanding  Terms,  re- 
moTal  of  i. 

Plea  that  there  are   no 
such 

Papers,  ftc.  motion  for  pro- 
duction of,  in  Bill  men- 
tioned, necessary  to  the 
defence 

Paraphernalia  i. 

Parent,  obtaining  a  Deed 
by  undue  tnflueaoe  over 
his  child 
Restrained,  in  some  eases, 
from  having  the  custody 
of  his  child 
Restrained  from  taking 
the  child  abroad 

Parol  Aorebmbnt,  as  to 
personal  Estate,  bind- 
mg 
ParUy  performed,  when 
decreed  i. 

Parol  Evidence.  See  tit. 

Parol,  when  it  shall  not  de- 
mur 
Pars  Rationabilis 
Parties  to  Conveyances  i. 

The  necessary,  to  Bills  i. 

[604,  ii. 

Where  Title  Deeds  are 
sought  to  be  deposited 

To  a  Conveyance 

What  considered  as  such 
Partition,  Bill  for  i. 

Founded  on  a  Parol  A 
greement 

Division  by  Commission- 
ers  on 

Does  not  lie  as  to  Copy- 
holds 
Partners,    Bill    for   Ac- 
counts by  one  Partner 

Are  Joint- tenants  of  Part- 
nership Stork,  kc. 


i.309 

i.  332 
1.333 

i.  402 
376,  &c. 


i.  695 

i.  638 

436,  JEc. 

[605 

114,189, 

173,  &c. 

1.231 

t.  605 

i.  390 

242,  &C. 

i.  388 

i246 

1.246 

i.92,3 

i.  P3,  9*^ 


J 
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PARTifERs— conftfiueif. 

but  Part-owoers  of  a 
ship  are  Te&aotB  in 
CommoD  ibid. 

lojuDctioD  aod    Account 

'^bere  i.  135 

Judtrn*  t  a^inst  one  of 
seyeral  Partners  for  a 
separate  Debt  i.  194 

Extent  in  like  Case  i.  195 

Where  one  dies,  how  sur* 

▼iTors  considered  £.  94 

Good  WiU  of  a  Partner- 
ship, when  it  sunrives  ibid. 
Lunacy  of  a  Partner              i.  97 
Injunction  in  case  of,  to     ' 
restrain    one    Partner 
drawing    Bills    in    the 
names  of  the  Firm             i.  1^ 
Injunction  to  prevent  dis- 
solriog  a   Commercial 
Partnership                          ibid. 

Dissolution  of  a  Partner- 
ship by  death,  &c.  i.  95,  97 
by  agreement  i.  96,  7 
by  BankrnptcT  i.  541 
When  they  dusoiTe  Part- 
nership, one  Partner  to 
retain  the  Partnership 
Effects,  and  Possession 
taken   acoordingly ;  if 
he   becomes  Bankrupt, 
:  Joint  Creditors  hare  no 
claims  on  Joint  Proper- 
ty remaining  in  tptcie  i.  96 
Part  PfiRPORMAif  ce  of  Pa- 
rol   Agreement,    what 
Acts  amount  to            i.  380,  &c. 
Patents                                     i.  jg 
For  England  and  Ire- 
land distinct                       i.  135 
When  signed                          'j.  ig 
Howoppowd                          ibid. 
Enrolment  of                         i.  ig 
Infringement  of,  restrain- 
'  ed  by  Injunction                 i.  137 
Pauper,  may  prosecute  pro 
iniereue  tuo^  in  forma 
/wtifWM                            ii.  246 

Motion  for  leave  to  sue  in 
/omapauperit  a,  555 

defend  m  forma  pau' 
ptri$  ii^  270 

Wh^  dispaupered  ii'  266 

Costs  of  ii;  563 

May  petition  luramst  a 
CommisiBion  of  Bank- 
ruptcy in  forma  paupe^ 

i>     *^     .  «..  "•  597, 8 

Patron  of  King's  Livings, 

under  20  marks.  Lord 

Chancellor  is  j.  |^  g 


Vol.  Page. 
P*ACE,  Bills  ot  where  used  L  166, 

^  See  tit.  BUL 

Psxas,  Letter   missive,  to 

answer  Bill  ij.  195 

Sequestration  against,  for 
want  of  appearance  iL  903, 4 

Cannot  be  appointed  Re- 
ceivers ^  299 
Penalties.    See  tit  jicddmU, 
When  relieved  against    i.  31,  kc 
In    voluntary   Deeds    of 

Composition  j,  32 

Where  compensation  caa 

be  made  j^^ 

Inserted  to  secure  the  col- 
lateral enjoyment  of  any 

m  M  irtnges  I  33 

Issue  gumUmn  dammJSeO' 
Ittf ,  when  directed  in  ca- 

■«  of  i.  3S»  34 

Where  non-performaiice 
of  an  act  secured  by 
Penalty,  the  Party  has 
not  ao  option  to  pay  the 
Penalty  and  not  perfonn 
the  act  I,  44 

Must  be  waved,  where 
Bill  seeks  an  accoont  of 
Tithes  t^^ 

rxmsHABLE  Cokmoditibs 
taken  under  Seqnestra- 
tion  may  be  sold  0.  f07 

Perpetual   Inju^tctionb, 

where  granted  i.  64 

Petitioning  Creditoe  un- 
der, a  Commisaion  of 
Bankruptcy  u.  593 

Petition  in  Causes      v  ii.  530 

Objecting  to  Reports  which 
do  not  need  confonia- 

^^-  iL  509 

In  Bankruptcy  a.  6^9 

Of  Joint  Creditors  ii.  608 

To  supersede  CommisaioD  ii.  609 
To  stay  Certificate  u.  695 

TotaxBill  ii.601 

In  Charity  Caaea  ii.  649 

In  Lunacy  „•  695 

For  leave  to  traverse  In- 
quisitions,  &c.  iL  72S»  764 

Petty   Bag  Office,  Pro- 

ceedings  in  '  i.  4 

Pin  Monet  j.  439  490 

Not   recoverable   by  an 
Adulteress  i.  439 

Plat,  when  Sale  of,  restrain- 

Fleas,  general  observations 

on  ji^  295 

Must  be  signed  by  a  Conn- 
»«'  ibid. 
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Plsas— conKiitMrf. 

Most  be  good  in  form  and 
snbfltence  »•  S97 

Maj  be  good  in  part,  and 
bed  in  pert  ibid. 

Mey  be  to  the  whole,  or  to 
pert  onlj  of  a  Bill  ibid. 

Most  contain  proper  aver- 
nents  ii.  398 

Deteoe,  proper  for  a, 
meat  tie  socn  as  redoces 
the  oaoae  to  a  particolar 
point  ii-  299 

Good  as  to  the  relief  pray- 
ed by  the  Bill,  is  good 
as  to  the  discoreiy  ibid. 

Observations  on  the  form 
of  the  ii.  900 

To  the  Jurisdiction  ii.  301 

To  the  person  of  Pbuntiff     ii.  903 

Outlavry  ibid. 

Attainder  ii.  904 

Manslaughter  ibid. 

The  idiuntiff  is  not  the 
person  he  pretends  to 
be  ii.  305 

That  Pbuntiff  is  not  Heir  i.  900,  & 

see  note  (y),  ii.  305 

That  PlaintitTis  an  Infant, 
Idiot,  or  Lunatic,  or  a 
married  Woman  ibid. 

To  Bukroptcy  ibid. 

Alienage  ii.  306 

Excommunication  ii.  307 

in  Bar,  general  observ- 
ations on  ibid. 

To  relief  ibid. 

An  Act  of  Parliament  i.  98 

Statute  of  32  H.  7,  c.  9. 

ISEliz  c.  20,  8.  1.  ibid. 

^    Limitations  i.  98.  iL  308 

Frauds  i.  382,  &c.  it  312 

A  matter  of  Record    i.  382,  ii.  312 
I>ecree,  &c.  'ii.  312,  &c. 

Finis,  kc.  ii.  316 

Stated  Account  i.  100 

Of  Win  and  Probate  to  a 

BiU,  by  next  of  kin  i.  260 

Matter  in  pau  ii.  318 

Release  I.  100,  u.  319  or 
Compromise  ii.  319 

KegatiTO  outstanding  Terms    i.  90 

ru.201 

Of  want  of  Parties  u.  390 

InoartoaDisoeTery    ii.9M),  &c. 

That  Discovery  may  sub- 
ject a  Party  to  a  Penal- 
ty ii.320 

The   Defendant  is  a  pur- 
chaser for  a  valuable 
iwmnderation  without  no- 
tice i.  907. 

[ii.  32i,  te. 
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Pleas— conitntMd. 

To  a  Bill  of  Review  ii.  543 

Motion  to  amend  ii.  973 

Plenartt  i.  958 

Portions,  Trust  terms  for 

raising;  of  i.  494 

When  they  vest  i.  495,  ii,  97 

When  and  bow  raisable  i.  494,  497, 

[kc. 
Interest  on  i.  509 

When  satisfied  by  a  Leg- 
acy ii.  46,  &c. 
When  ^iA  of,  adeems  a 
Legacy  ii.  87 
PossBssio   Fratris   of    a 

Trust  i.  445  , 

PossiBiLiTT  assignable  i.  549 

Of  Wife,  assignable  by 
Husband  i. 

Post  Obits  i.  191 

Confirmation  of  i.  122 

Powers,  consideration  of, 
in  Courts  of  Common 
Law  i.  450, 1 

Execution  of,  prevented 

bv  accident  i.  45 

Deroctive   execution    of, 

when  relieved  i.  63  to  55 

Non-execution  of,  not  re- 
lieved, i.  55,  unless  pow- 
er coupled  with  a  Trust       i.  56 
Need  not  be  recited,  to  be 

executed  ibid. 

Voluntary  execution   of, 
invalid  against  a  subse- 
quent execution  there- 
of in  fovoor  of  a  Pur- 
chaser ii.  272 
When    evidence  admissi- 
ble to  show  that  a  Pow- 
er was  intended  to   be 
executed                         i.  56,  57 
May  be  executed  in  part 
at  one  time,  and  part  at 
another  time  i.  317 
Where  a  general  Power  to 
give  by  Will,  it  is  not 
subiect  to  debts  i.  608 
Frauds  on                       i.  31 1 ,  Ace. 
By  illusory  appointments    i.  313, 

[ftc. 
Executed,  by  contract  to 

execute  i.  370 

To  make  a  Jointure  i.  319 

Difective  execution  of, 
supplied  in  fovour  of 
Creditors  i.  57 

Practice  of  tub  Covrt, 
general  observations  on. 
See  tit  Chancery  Prac" 
Hee 
PmATsm,  of  Bill  ii.  171 

Of  Bill  of  Discovery  i.  915 
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Precatory,  o|t  RftcommBN- 
DATORY  wordt,  dfioct  of, 
in  WiUs  ii.  6 

PmsTBifTioif   or    Fraud. 

See  Ut.  Frmid, 
Prbvektino  Cxbcution 
or  Will  i.  320 

Or  of  Deeds,  a   fraud 
RDd  relioYable  i.  320 

Principal    and    Surety. 

See  tit  Surety. 
Private  Acts  or  Parlia- 
ment ii.  719 
Obtaioed-by  Fraud  i.  328 
In  cases  of  Infants  i.  356 
Conferring^  a  Jarisdiction 
on  the  Lord  Chancellor      ii.  719 
Priyt   Councillor,  Lord 

Chanoellof,  a  i.  149 

Prise  Court,  Prohibitions 

to  ii.  15 

Prints,   when  sale   of  re- 
strained i.  149,  &c. 
Probate,  obtained  by  Fraud, 

set  aside  ^  i.  301 

Procedendo,  Writ  of  i.  184 

Prochein  Amy  ii.  175 

Pro  CoNrEsso,   Motion  to 
take  Bill  ii.  247 

Decree  on  Bill  taken.  ii.  459 

intereue  buo^  where  Par- 
ty may  claim  for  ii.  245 
Production  or  Deeds,  kc. 

motion  for  ii.  390 

PnorERT  and  Oyer  i.  25 

Prohibition,  Writs  of  i.  128 

Court  of  Review,  liable  to     ii.  589 
Pro  intbrbsse    suo,  exa- 
mination ii.  245 
Prolocutor  or  House  of 
Lords,  Lord  Chancellor, 
is                                    .     i.     1 
^ROTECTtON.      9^»  Arrest, 
Of  Bankmpta  on  sarren- 
dering*                                ii.  521 
Proyisional  Assignment 
in  Bankniptcy                      ii.  827 
Bargain  and  Sale    ii.  628 
Public  Policy,  transactions 
set  aside  on  ground  of    i.  125, 284 
Deeds  Yoid  on  grounds  of, 
ordered  to  be  delirered 
up  i.  228 
A  ground    to   resist   the 
performance  of  an  A- 
greement  i.  423 
Publication  of  Evidence        ii.  4 1 8 
Of  Evidenee  taken  de  be- 
ne eete,  when                    ii.  252 
Enlarging  of                         ii.  418 
Puffers,   employment  of, 
when    considered    as   a 
Fraud                                     i.  325 


Vol.  Pa^e. 
Pur  AutRE  YiE,  Settlement 

of  Estates  t.461 

Purchases    by   Trusleee, 

and  others  in  fiduciary  sit- 
uations, when  set  aside  i.  1 10 

In  name  of  another  ii.  113 

Purchaser.    See  tit  Spe^ 

eifie  Petformanee  ef  A- 

trrfetnenti* 

How  liable  m  respect  of 
Purchase-money  i.  441,2 

When  be  must  see  to  the 
application  of  Purcfaaae- 
money  i.  443, 54^  ii. 

Defectire  execution  of  a 
Power  supplied  in  ikrour 
of  i.  57 

Security  of,  by  means  of 
an  outstanding  Terra  i.  507 

Lien   o(  on  Estate,   for 
Purchase  money   ad- 
Yanced  ii.  129 

May  insist  on  a  complete 
Title  •  i.  430 

See  tit   Speeijie  Perfor- 
mance  of  Ag^emenis, 

A  Trustee,  when  be  pur- 
chases with  notice  of  a 
Trust  ii.  125 

Plea  of  a,  without  notice, 
to  Bill  of  discoYery    i.  207,  ii. 

[321,  te. 

Not  affected  by  a  volunta- 
ry Conreyanoe  i.  S71,  2 

With  notice  of  an  imre- 
ffisiered  conreyance  i.  327 

When  Husband  a,  of  bis 
Wife's  Fortune  i.  466,  477 

Motion  6y,  for  payment  of 
Purchase-money    into 
Court  ii'  38S 

Motion  Agauut^  forjnay- 
ment  into  Court  of  Pur- 
chase-mone^  ii.  40S 

Effect  of  connrmingf  Re- 
port of  a  il  497 

QUARB  lllPEDIT,  Writ  of  !•  8,  16 

QuASHTKO  oir  Writs  i.  16,  Ac 

QuBEN  Consort  1 470 

Quia  Timet,  Bill  of  i.  918,  && 

Quit  Rents  L  25 


Receipt,   Trustee  joinia; 
in 

fixecutorsioining  in 
Rbcbitbr,  mbtionfor 
When  appointed 
On  behalf  of  lateta 
MortgpBge 
Against  Executors 


ii.141 
ii.  145 
n.  232 

ibid. 
ii.2S4 

ibid. 

•  * 
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HEcsivEiir— coiUtniMd.  RsHEARUiG — cofUmved* 

Id  cases  of  Paitaenbip     ii.  236       Of  EzceptaoQS 
Where  real  Estate  ilasets  ii,  S37    Bxjoindbrs 
On  behalf  of  one  Tea-  Withdraviug: 

aot  in  Common  ii.  S38    Bxlator 

Lanatics  and  Idiots     ii.  fS^  740       Rslatiovs,   Bequest  to, 
Who  may  be  appointed  ii.  23tf»  Ace.  construed  to  mean  next 

i.jM4  of  Kin 

ii.  239    Rblvask  under  Seal,  plead- 
able in  bar  to  Bill  for  an 
account 
When  set  aside 
Le^^y   on  condition  of 
giving  a 
ii.  243    RxLiEF,  general  Prayer  of 


Vol.  Page. 


u.  240 
ibid. 


ibid. 


ibid. 


i.348 


ii.  6 
ii.  382 


Pending  a 

Sureties  of  a 

Commitment  of,  ibr  non- 
payment of  Money  by 

Discharge  of 

Motion  oy,  for  leave  to 
bring  or  to  d^snd  an 
Ejeotment 

For  leave  to  let  the  Estate 

For  leave  to  lay  oat  Mon- 
ey in  Repairs 

Person  damiing  Interests 
in  an  Estate  in  the  hands 
of  a,  may  be  examined 
pro  iniereue  mo 

Doty  of 
RxcooNiaAEfcxy  by  Com- 
mittee of  Infant  Ward  of 

Court 

Of  Lunatic  ii.  741,  ii.  312 

RSCOMMXNDATOXT  O&PrX- 

cATORtf  Womiw,  their  op- 
eration in  Wills 
RxcoKD,  Plea  of  matters  of 
Rscovx&T  firaudulently  ob- 
tained set  aside  i.  262, 266 
j%8si|nB0Mnt   of  Coosmis- 
missionersin  Bankrupt- 
cy enrolled,  has  the  ef- 
fect of  a 
Equitable 
Plea  of 

RjBDXMPTION   OF  MoXTGA- 

6X8.  See  tit  JMoHlgoge. 
RxrERXNcxe  to  Master 
Of  Bill  for  Scandal  or  Im- 

pertinence 
Or  Answer  for  Scandal  or 

Impertiaenee 
As  to  Maintenance  of  In- 

fonts 
On  Bills  for  specific  per- 
formance to  see  if  a 
Sod  Title  can  be  made 
fore  Answer       i 
After  Answer 
Of  Bills  of  Foreolosnre 
Of  scandaloM  aid  imper- 
tinent DepesstMHiB 
To  see  if  two  Suits  are  for 
the  same  parpese 
aSnitisforlhelMne- 
of  anlnfont 
f  Dterrogatones  ea 
RxouTXR  AoTs,  eiiMtcf  in 

Equity 
lUtttxAmura Of  aoauie 

Vot.  IL 


ii.  611 
ii.  250 
ii.35l 
ii.  164 


ii.C 


in  Bills 

When  prayed,  and  Plain- 
tiff only    entitled  to  a 
Discovery,  a  Demnrrer 
lies 
Removal  or  Trustees 
ii.  245    Renewal  of  Leases  by 
ii.  241  Trustees,  &c. 

Specific  performance   of 
Covenant  for  - 
Rent,  relief  where  no  De- 
mesne Lands  on  which  to 
distrain,  or  where,  from  a 
confusion  of  Boundaries, 
no  distress  can  be  made 
Covenant  for  re-entry  kr 
non-payment  of,  when 
relieved  against 
Where  due  on  Assignment 
of  a  Lease*  but  not  re- 
coTerable  at  Law,  a  sub- 
ject of  relief 


i.  100,  ii. 
i.  262 

ii.  37 

i.  171 


i.  216 
ii.  160 

ii.  149 

i.398 


ii.  637 


i.  29 


i.  36 


i.  47 


i.  453     RENT-CHAmGB 

ii.  316 


ii.  276 


i.  275 


Bill  for  account  of  Arrears 

of  i.  29 

Quit  ^  i.  28 

When   Devise   of,  bars 

Wife  of  Dower  ii.  59 

Relief  where  Deed  crea- 
ting it  lost  ii.  26 
ii.  352    Rents  and  Profits,  when 
those  words   authorise  a 
sale                                 i«  403,  481 
Repair,  Covenant  to,   re- 
lief where  given  as  to.  See 
tit.  eovenati* 
483,  ii.  467    Rxflbvin,  Writ  of  i.  20 
ii.  360    Replication                          ii.  349 
ii.  265        Withdrawing                         ii.  350 
RxpoRT  of  Master                   ii.  606 
Exceptions  te                it-  506,  Iec. 
Motion  to  Confirm               \u  496 
When  not  confirmed             li.  509 
When  eideied  to  be  ta- 
viewed                               ii.  607 
iL  616    RBscsmufO  of  Amemeits     i.  262 

RxsiDCK.  wImii  ^SMiM 
S2T,8       telMthi»  .  iU94 

ii.  482,  51 9       Bequest  of  ibid 

62 


ii.  357 
ii.267 
y.279 
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IIEBI05ATI0N  BoNDB,  1.  164 

RxtTs,   on   tbe  taking  of 

Mortgagee's  Accoants  i.  533 

In  Executor's  Acooants  ii.  135 

RjBTAiifKRbjexecntors  i.  583 

RiTAiNiifO  OF  Bill  ii.  458 

RssuLTiiio  Trust.  See  tit. 
Truit. 

BBYBRsioNAJur  Intkrests, 

Sale  of  1.117 

RxYiBw,  Bill  of  ii.  536 

Commission  of  ii.  588 

RSYiroR,  Bill  of  it  526 

For  Costs                    i.  218.  ii.  530 

Bj  Defendant  ii.  552 

Of  an  interpleading  Bill  i.  180 

RSTOCATlOlf    OF    A     WILL, 

acoairing  a  legal  Estate 
ones  not  operate  as  such     i.  364 

Is  occasioned  by  a  con- 
tract  to  sell  subsequent 
to  the  Will  i.  364 

S. 
Salb,  when  authorized  by  a 
charge  on  Rents  and  Pro- 
fits i.  403, 481 
By  Tradesmen,  when  set 

aside  i.  120 

For  an  inadequate  consid- 
eration. See  tit  inade- 
quacy ^  Price. 
Satisfaction  of  Corenants  i.  390,  kc 
When  Legacy  a  li.  41 

Of  Lwicy  ibid. 

Of  a  Debt  by  Legacy  ii.  30 

Satisfikd  Term  i.  510 

Scandal,  reference  of  Bill 

for  it.  276 

Of  Answer  for  ii.  352 

In  Affidavits  ii.  215 

ScBsMK   for  administration 
of  a  Charity  when  direct- 
ed ii.  76 
SciRx  Facias  to  repeal  a 
Charter  i.  5 

a  Patent       i.  19 
Securitt.    See  BUla  quia 
tima. 

Foi[  Costs  ii.  270 

on  Injunction  to   stay 
'  Trial  i.  133, 4 

Securities,  when  marshal- 
led i.250 
Separation,    articles   of 
when  enforced               i.  385,  Stc. 
areput  an  end  to  by  a  Re- 
conciliation                        i.  388 
SEPA^aATX  Estate  of  a  Fe- 
meCoyert,  andherpow- 
er  over  it                        i.  466,  &c. 
Sequestrations,  origin  of   •  ii.  163 
For  ffant  of  appearancft       ii.  203 
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Sequestration — continued. 

On  Mesne  Process  ii*  905 

After  a  Decree  ii.  471 

Sergeant  at  Arms  ii*  W8 

Set  off  i-  87 

Iq  Bankruptcy  ii«  660 

To  Costs  ii.  551,  569 

Setting  Down  Cause  ii.  449 

-  Settlebients  of  BeH  and 

Personal  Estate  i.  4G0,  &c. 

Of  Terms  for  years,   or 

personal  Chattels  i.  460 

Estates  per  autre  vie  i  461 

Leasehold  Estmtes  i.  462 

Marriage,  of  Real  or  Per- 
sonal  Estate  made  of- 
ter   Marriage,  in  pur* 
Buance  of  Articles  be- 
fore, reformed,    where 
not  according   to   the 
intention  of  the   Arti- 
cles i*  61,Iec. 
Before  Marriage,  good         i.  276 
After  Marriage  ccmsider- 
ed  as  fraudulent  against 
Creditors  i.  2T7 
Voluntary,  binding  on  the 

Person  making  it  i 

In  respect  of  equitable 
Property  claimed  by 
Husband,  in  right  of  his 
Wife  i.  477, 480,  inc. 

On  Wards  of  Court  i.  351 

Ship,  part  Owners  of,  are 
Tenants  in  Common  i,  93 

Part  owners  of, 
when  entitled  to  an  Ac- 
count i.  98 
Assignment  of  when  at 

Sea  iL635 

Injunction  to  restnin  the 
sailing  of,  when  the 
Shares  of  the  Owners 
are  not  ascertained  i.  163 

Fledge  for  Expenses,  Part 
Owners  compellable  to 
contribute  i.  937 

Mortgage  of,  at  Sea  L  515 

Purchased  in  the  name  of 
another,  he  will  be  en- 
titled ii.  114 
Short  Causes  ii,  313 
Sign  Manuai.,  irhen  Trust 

administered  by  ii.  76 

SiGNiNO,  what  is  asufficient, 
under   the  Statute  of 
Frauds  i.  372,  375, 6 

Simple  Contract  Debts, 
when  Interest  payable 
on  i.  54S 

Solet,  Bill  founded  on  i.  S9 

Solicitors;  See  tit.  A/tor- 
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SPECIAJLI^r    Delkoatkd 

JuauDicTioR  ii.  723,  &c. 

Specific  LsoAciBa  ii.  8 

Specific    Pebformance 
OF  Agreemfnt  i.  360 

Origin  of  Jurisdiction  as 

to  1.361 

When  decreed  i.  371,&c. 

Parol  Agreement  partly 
performed,  decreed     i.  376,  &c. 
ibr  a  separate   maiote- 

nance  i.  385,  &c. 

by  Parol,  for  a  Partition  i.  388 
for  a  renewal  of  Leases  i.  398 
to  procure  Wife  to  join 

m  CSonveyances  i.  399 

contained  in  Covenants      i.  389 
of  Awards  i.  401 

where  one  sells  Lands  he 
has  not,   and   after- 
wards acquires  them        i.  389 
with  a  Compensation  i.  341,  &o. 
When  refuted  i.  402,  ^c. 

because  it  relates  to  Per- 
sonality i.  402 
to  repair  i.  403 
of  common   Covenants 

in  a  Lease  i.  404 

to  refer  to  Arbitration  ibid, 

where  Estate  sold  under 

a  Decree  ibid, 

on  account  of  Omissiim, 
Mistake,  Unreasona- 
bleness, Fraud,  Sur- 
prise, Concealment, 
Misrepresentation,  or 
other  Unfairness  i.  405 

on  behalf  of  the  Purcha- 

ser  of  a  Reversion  i.  407 

on  account  of  parol  wa- 
ver of  Agreement  ibid, 
because  Agreement  il- 
legal                              i.  409 
because  impossible   to 

be  performed  i.  410 

for  a  Lease  where  the 
terra  for  which  it  was 
to  be  granted  has  ex- 
pired i.  411 
for  a  Partnership  ibid. 
When  refueed. 
because  voluntary          4 1 1 ,  &c. 
because  it  would  be  a 
breach  of  Trust,  or  oc- 
casion a  Forfeiture  ibid, 
on  account  of  Laches  i.  415,  &c. 
because  Plaintiff  has  fail- 
ed to  perform  his  part  of 
the  Agreement,  or  it  has 
become  impossible    to 
perform  it                           i.  419 
because  Plaintiff  has  com- 
mitted a  Felon V                  i.  451 
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Specific  Pekfoemancb — conVd. 

because  Plaintiff  has  treat- 
ed the  Land  in  an  un- 
husband  like  manner  ibid. 

on  account  of  Bankrupt- 
cy or  Insolvency  in  the 
Plaintiff  i.  421,2 

on  grounds  of  public  Policy    i .  423 

because  Agreement  not 
mutual 


on  acoount  of  inadequacy 
of  Price 


ibid. 
i.425 
i.  426 


on  account  of  uncertainty 
in  the  Agreement 

on  account  of  want  of  Ti- 
tle, or  because  Title 
doubtful  i.  430  to  441 

when  decreed,  with  a 
Compensation  i.  430, 1 

with  an  Abatement  in  the 

Purchase-money  i.  433 

not  enforced  in  favour  of  a 
Vendor  of  a  Lease  un- 
less he  produces  the  Ti- 
tle of  the  Lessor  i.  437 

Motion  before  Answer  to 
refer  Bill  for,    i.  433,  &c.  ii.  257 

after  Answer  to  refer  Bill 
for  ii.265 

Spibitual   Couxt,  where 
Proceedings    of,      re- 
strained i.  128,  &c. 
Stakeholder   may  file  a 

Bill  of  Interpleader  i.  179 

Statutes,  referred  to,  or 
observed  upon. 
13  Edw.  I,  c.  24,  (WrUs)  i.  1 

28  Edw.  I,c.  It,  {Attomtes)i.  116, 

[in  note  (y) 

17  Edw.  2,  {Idiots  and  Lunatici) 

ii.  7^ 
34  Edw.  3,  (Traverset)  ii.  722.  734 
36  Edw.  3,  (Traterte/)  ii.  722.  734 
38  Edw.  3,  c.  3,(Livingi)  i.  2 
1  Hen.  8,  c.  8,  (^Travenei)  ii.  723 
8Hen.  6,  c.  16,    ibid. 

18  Hen.  6,c.  6,   ibid. 

1  Hen.  8,  c.  8,     ibid. 

2  &  3  Edw.  6,  c.  8, ii.  722, 

[734 
27  Hen.  8,  c.  10,  s.  6,  {Joints 

ure]  [i.  355 

32  Hen.  8,  c.  9,    (Pre- 
tended Rights)      ii.  291,  308,  409 
— -c.  36,  s.  9,  (Deeds)      i.  225 
34  &    35    Hen.   8,    c.   4 

ii.  589 
i.  305 


(Bankruptcy) 
37  Hen.  8,  c.  9,  (IniereH) 
c.  12,  8.   19  &  20 

(Tithes) 
5  &  6  Edw.  6,  (Purchase 
ofQfiees) 


i.  106 
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13  Elix.  c.  7,  s.  5,  (Bank- 

rupieif)  ii.  679 

27  Eliz.  c.  4,  (^VoiMlff  on 

PurehOMTt)  i.  S71 

43  Elis.  G.  4,  (CharMbie 

Uui)  ii.  562 

1  Jac.    I,  o«    15,   8.    6, 

{Bankrupt)  i.  388 

SiJac.  I,  c.    I6«(5tal«ife 

tfLMiaium$\  i.  98,  ii.  308 
■        c.  19,  {Bankrupky)  i.  548.  ii. 

[633,636 
If  Car.  %  c.  t4,  (Omrf  o^ 

WardioboUAid)  i.  33S,  ii.  734 
■        {Chmrditmthip 

of  CftOdrifi)  i.  334 

tt  Car.  3,  c.  6,  (^Ve  Arm 

RmU)  ii.  473 

Standi  Car.  I,  c,  10, 

(Siotofe   o/*    DiHribU' 

Uom)  i.  626,  te.  638 

29  Car.  2,  o.  3,  8. 4,  (Siai- 

uUofFrOMdi)  i.  368, 372, 537,  ftc. 
8.    25,    [FhneB 

Covert)  i.  638 

1  Jac.  2,  c.  17,  (DistribU' 

turn)  i.  626 

3  ft  4  W.  &  M.  c.    14, 

i^oiKlfilenl  DeviMff  i.  331 ,  594, 5 
E5  W.  &M.  c.  16,  8.  2, 
(Morigoffeg)  i.  518 

9  &  10  Will.  3,  c.  15,  (.9- 
wards]  i.  137, 295 

c.  17,8.  3,(Loil 
BUI)  1.  25,  in  note  1 

4  Anne,  c.  14,  (Bri^t)  ii.  192 

4  and  5  Anne,  c.  16, 
(Subpcma)  ii.  197 

6  Anne,  c.  18,  (Production 

of  TenanUfor  Life)  ii.  716 

7  Anne,  c  19,  (fnfani 
TruHees  or  Mortga- 
gees) i.  357 

-— c.  2U,  {fi^iHry 

'Act)  i.  328 

5 Geo.  \,{Bankrw>tcy)  ii.  621 
9  Geo.  I,  c.  29  [F}ine)  i.  204 

11  Geo.  1,  c.  18,  8.  17, 

(Custom  ^London)  i.  319 

2  Geo.  2,  c.  23,  (taxa- 
tion of  Costs)  ii.  565,567 

5  Geo.  2.  c.  5.  (Stirren- 

der  of  Bankrupt)  ii.  671 
^c.  7,  (Arrest  of 

Bankrupt  t^ter  cerHfi- 

caUy)  ii.  700 

'   '■  {AllouMmee  to 

Basfkrupt)  ii.  703 

5  Geo.  2,  c.  25,  (Appear- 
once)  ii.  210, 

[247,  248 
{BUls  pro  Con- 

feuo)  ii.  247,  348 
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STATUTES««COfliJMMtf. 

c.  30,  (Abatement 

^Comtnissions)  n*  599 

8.5,  (Bankr%^iftey)    u.  676 

■  ■       (Paiiioinng  Crtd^ 
Hot)  11.601,625 

— (^ 


(Sett  off) 


u.  664 

5  €^.  2,  c.  90r(SuUs  in 

Batderupiiv)  ii.  684 

•8.  SI,  (Death  if 


«.  10,  (Certifiemte)    u.  697 
8.  11,       —         ij.  699 


7Geo.  2,  o.  20,  (BiU  of 
Foreeioeure)  ii.  265,4SB 

8  Geo.  2,  c.  13,  (Engrao' 

ings)  1. 153 

9  Greo.  2,  c.  36,  [Mori- 

main  Ad)  L  dM,  ii.  60 

11  C^eo.  2,  c.  19,  (Contri" 
huUons) 

14  Geo.s2,  c.  10, 8. 5,  (Re* 
eooery) 

26  Geo.  2,  c.  33,  (JMor- 
riageAd) 

4  Geo.  3,c.  28,  (l^enl) 

5  Geo.  3,  c  30,  8.  26, 
[Proof  of  DAU  in 
BanJaruficy) 

15  Geo.  3,  o.  30,  (Mar- 
riage  of  Lunaiiee) 

17  Geo.^  G.  26,  (Annid'' 

ties) 
26  Geo.  3,c.6a,  (SKmRe- 

giHry  AH)  i.  51,  410 

36  Geo*  3,  G.  90,  (TVw- 

tees  of  Stodt  out  ef  ^u 

Jurisdietion  ^.]        ii.  l60, 642 
— — — c.  62,  8.  2b,  (jLe- 

gaeies)  it.  112 

-c.  90,  (TViMfeet 

ofStodk)  ii.  160 


i.933 

i.27 

ii.  117 
i.  87 

ii.  645 
iL75S 
i.  227 


-^LunatieTrustee)  ii.  751 
37  Geo.  3,  c.  40,  (Jlfein- 

her-BiU)  ii.  197 

c.  45,  (Tender)    i.  35,6 

39  and  40  Geo.  3,  o.  36, 

Panies^Transfer    ^ 

Stock)  i.  397,  ii.  191 
c.  66,  (As  io 

Money  to  be  laid  out  m 


Land^  of  whAch  Party 

wouktbe  Tenantm  T\kU)  i.  397, 

[te. 
40  Geo.  3,  c.    !21,  8.  3, 

(Assignees  and   Bank' 

rijplqr)  ii.  681 

,  41  Geo.  3,  c.   109,  8.  16, 

(/ncionirev)  i.  248 

43  Geo.  3,  c.  IS.ilAmaHes)  n.  751 
46  Geo.  3,  c.  125,  8.  2, 

(JProqf    of    Debts    in 

Batdm^picy)  ii.  645 
8.  3,  (SH  off)        ii.  665 
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Statutes — earttimmL 

c.  185,    (BfliiA:- 
ftmicy)  i.  6^ 

*  47  Geo.  3,  c.  40,  (Office 

CopyofBUt)    u.  197 
2,    c.    74, 


(Tradert)    i.  5?8,u.462 
49  €leo.  3,  c.   121,  s.  6, 

{Aitumeta)        ii.  682 

-*— s.  13,  (&am»iia- 

Uon  of  Bankrupi)  ii.  674 

«.  14,  (Pro^ 


im  Ba$Jcryptcy) 

n,  17,  (Confm^ 

-B.  19,  {Bank- 


rupi  Lm9H) 
as  Geo.  3,  c.  156,  (TVut- 

t»u  tffSioek) 
52  Geo.  3,  c.  101,  (ROUf 

by  PeiUum  in  c(ue*  nf 

ChMnly') 
— c.  32.  (Stodb  6e« 

longtfif  fo  bifanU^  4rc*) 
€.  158, 


U.647 
U.701 
ii.  643 
ii.  160 

ii.  154 

i.34S 
ibid. 

i.  227 

i.  54 

i.66 

ii.  13 

u.  678 


53Geo.  3,  c.  141,  (jlnmM- 

54  Geo.  3,  c.  168,  [Deedi^ 
AtUOation  Ad) 

55  Geo.  3,  c.  192,  (Siirrm- 
der  of  Copykoid») 

66  Qeo.  3,  c.  96,  [Bank 

Stock) 
59  Geo.  3,  c.  30,  {Batik- 
rupi) 
Stamp,  moit  of  proper,  in  a 

Deed,  not  relierable  i.  51 

STARCSAMBBn  1.  109 

Statxd-Accoukt,  pleada- 
ble i.  100, 101 
Carries  Interest  i.  102 
When  opened,  on  shovriog 
specinc  Errors  ibid. 

StATUTOAT    JOBlSDICTIOIf 

of  the  Lord  Chancellor  ii.  586, 

[ftc. 
Stxwa&d,  Accounts  of  L  100 

SVOPPAOBS  IN  T&ANSITn  11.  665 

SuBPCENA,  to  answer  Bill  ii.  196,  &c. 
•    toaaendedBill  ii.200 

Senriceof  ii.  198 

On  Clerk  in  Court,  when 

ofdered  ii.  199 

To  rejoin  ii.  360,  405 

Ad  iuHfUxmdmm  ii.  407 

To  giro  Eridence  before 

tM  Master  ii.  512 

To  Bill  of  Ren?or  ii.  535 

To  hear  IttdgoMBt  ii.  450 

Contempt,  on  Service  of  il  200, 1 
Stio«BSTio  Falsi,    See  tit.  Frond 
SupxasBDiHO   A   Commis- 
sion of  Bankraptoy  ii.  609 
of  Lunacy     ii*  737 
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SuPEBSEDiKG— -coniintMd. 
A  Writ  of  ProhibiUon  i.  14 

Other  Writs  i.  20 

SuPPLfiHBNTAL   BiLL  11.  519 

In  the  nature  of  a  Bill  of 
Review  ii.  537 

SUPPLICAVIT,  Writ  of  i.  1 1 

SuppBKSsBD,  when  evi- 
dence is  ii.  313 

Svpp&Bssio  Veri.    See  tit. 
Fraud. 

SuppBEssioif  of  a  Deed  or 

Will  of  Depositions  ii.  313 

SURCHAnOS  AND  FALSIFI- 
CATION of  Acooont, 
when  allowed  i  103 

Su&ETT,  when  relieved    i.  223, 235, 

[&c. 
Liable,  Ihourh  Bond  Lost  i.  26 
When  dischargied  i.  234 

When  relieved  in  Bankrupt* 

CT  ii.  654 

On  Writ  of  Sopplicavit  i.  12 

Surplus,  in  Bankruptcy,  bow 

disposed  of  ii.  705 

.  Where  joint  and  separate 

Creditors  ii.  607 

SURRKNDBR  or  CoPTBOLDS, 

when  want  of  supplied  i.  66,  &c. 
in  iavonr  of  particular 
Creditor,  not  an  Act 
of  Bankruptcy  i.  542 

SURRENDBR  or  BANKRUPT, 

under  a  Commission  of 
Bankruptcy  ii.  671 

T. 
Tackino,  by  Mortfan^  i.  523 

Taxation     of    Attorney's 

Bill  when  ordered  i.  117 

Trnants     in      Common, 

where  Legatees  are,  ii.  96 

PartitKXi  between  i. 

Tenant  for  Lirs  without 
Impeachment  of  Waste, 
when  restrained  from 
committing  waste       i.  140,  &c. 

When  accountable  for 
Waste  i.  87 

Must  keep  down  Interest 
of  Encumbrances  i.  238 

Frying  off  an  Encum- 
brance, and  taking  a 
Release  i.  74 

Of  Chattels,  Bill  quiaii^ 
met  by  Remainder-man      i.  222 

In  general  entitled  to  the 
possession  of  Title 
beeds  t.  230 

ContnbntaoD  of,  on  the 
renewal  of  Leases  i.  240 

Covenanting  to  fprant, 
binds  the  Remamder- 
roan  i.  36<) 


Ill 
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to  make  a  Lease  in  punu- 
ance  of  a  Power,  biods 
the  Remainderman      i.  369, 370 
Production  of  under  the 
SUtute  iu  716 

Tenant   ni  Tail,    under 
Act     of     Parliament, 
bound  to  keep  down  In- 
terest i.  339 
Mortgage  by  j.  530 
Covenanting   to    levy   a 
fine,  or  to  suffer  a  Re- 
covery, but  dying  before 
it  is  done,    Issue   not 
boond                               i.  370-1 
Terms  ro&   Yeabs,  crea- 
tion of                                i.  504 
Attendant  on  Inheritance       ibid. 
Assignment  of,  to  protect 

a  Purchaser  i.  503,  507 

When  they  merge  i.  509 

Satisfied,  assignment  of, 

when  presumed  i.  5 10 

Removal  of  i.  86,201 

when  considered  as  le- 
gal or  equiUble  AsseU       i.  610 
Plea,     negativing     out- 
standing i.  90,  201 
Teste  of  Oririnal  Writs  i.  ]5 
TESTiMomr,  Bill  to  perpetu- 
ate ^                                    i.  185 
where  proper                    ibid, 
what  it  states                   i.  186 
where    evidence  on, 

published  i.  I88 

Costs  on  i.  195 

Thbatee,  Patent  for  i.  18 

Timber,  decayed       i.  142,  in  note. 

Cut  by  Guardian  or  Infant     i.  340 

Vendee  cannot  cut  before 

Syment  of    Purchase 
oney  i.  371 

Tims,  how  considered  in  Con- 

tracts  i.  35,416 

Tithes,  Bill  for  Account  of      i.  104 
Citv  of  London  i.  ]06 

Bill  for  a  Partition  of  i.  247 

Title,  what  Purchaser  enti- 
tled to  i.  430,  &c. 
from  Assignees     i*  438 
from  Executors      ibid. 
References  as  to,  on  a  Bill 

for  a  specific  performance  ii.  360 
Costs  of  reference  of  ii.  2O8 

Deeds,  when  ordered  to  be 
deposited  i.  $90 

Trade,  Covenants  restricting    i.  24 
Trader,  assigning  all  bis  Pro- 
perty, an  Act  of  Baiikrupt«> 
^     cy  i.  541 

Traverse,  of  Inquisition  of 

Idiotcy  ii,  726 


Vol.  Page. 
Traverse — conlinued. 
Of  Lunacy  ii.  733 

Of  offices  and  Inquisition, 

&c.  ii.  723 

Trespasses  and  Waste,  In- 
junction granted  incases  of  i.  147 
Trial,  previous  to  establish- 

inp;  a  Will  i.  258,  kc. 

In  cases  of  lost  Deeds  i.  27 

Iniunctionlostajr  i.  133,ii.  177,291 
W  hen  a.  directed  L  89 

New,  of  Issues       i.  89,  ii.  475^480 
Trusts  i  444 

Origin  of  i.445 

Claned  L4I6 

Definition  of  i.  447, 451 

Construction  of  Words,  lim- 
iting a.  1.452 
Power  afCetiid  que  Tnut 

over  Trust  Estate       t.  453,  itc. 
Power  of  Trustee  over  Trust 

Estate  i.  455 

whether  he  forfeits  it  for 

Treason  or  Felony         i.  456 
Devises  of  Trust  Property  i.  457 
Expreitt  created  by  Deed      i.  459 
in  Marriage  Settlements    i.  460 
Of  Terms  for  years,  or  Per- 
sonal Chattels  ibid. 
In  bar  of  Dower                i.  464,  5 
To  support  Contingent  Re- 
mainders                           i.  490 
Where  Trustee  mayjoin  in 
the  destruction  or  Contin- 
gent Remainders         i.  492.  &c. 
For  raising  of  PortioDs.  See 

tit.  PmrUoiu  u  494 

In  Conveyances  to  Purdia- 

sers  i.  508 

By  Assignment  of  a  Term       ibid. 
In  Conveyances  by  Way  of 
Mortgi^se.  See  tit.  Jlfort^ 


In*^ 


Conveyances  for  Pay- 
ment of  Debts  i.  451 
In  Assignments  of  Choees 

in  Action  L  545 

Created  bv  Will  .  i.  550 

Clonstructionof  the 
same  in  Equity 
as  at  Law  except 
as  to  Executory 
Trusts  i.  550, 553 

RuuUmg  iL  112 

wherePurcbase  in  name 

of  another  ii.  113 

where  Trust  declared  as 
to  part  of  an  Estate,  and 
the  rest  is  undisposed  of  ii.  121, 

InMlied  i.  577,  ii.  125 

Office  of  an  Executor  or 
administrator  i.678,  &c. 
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AdminiatrBtion  of  Assets  i.  579, 

[&c. 
by  taking  Possession  of 
Property  bound  by  a 
Trust,  with  notice  of 
the  Trust  ii.  125 

arising  out  of  the  Convey- 
ance of  an  Estate,  with* 
out    payment  of    Pur- 
chase-money  ii.  12d 

by  some  of  sereral   Part- 
ners 8unri?ing  i.  94 
BreacheBt^                   ii.  121,  &c. 
by  Trustees  and  Exe- 
cutors                       ii.  131,  &c. 
by  Trustees  and  others  of 

a  Charity  iL  75, 153,  kc. 

by  Trustees  joining  in  the 
destruction  of  Contin- 
gent  Remainders  i.  490 

Trubtbbs,  Purchases  by,  of 

Trust  Estate  i.  110 

Vendor  after  Contract  for 
the    Sale    of    Land   a 
Trustee  for  the  Vendee      i.  363 
When  want  of,  supplied      i.  458, 

[ii.  162 
To  preserve  Contingent 
Remainders,  their   Es- 
tate, and  duty  i.  490,  &c. 
When  Husband  a  Trus- 
tee for  his    Wife.    See 
tit.  Baron  and  Feme 
Allowances  to  ii.  157 
Removal  of  ii.  160 
Breach  of  Trust  by        ii.  131  ,•  &c. 
Of  Stock,  &c.  out  of  the 
Jurisdiction  of  the  Court, 
or  Lunatics'  Court,  in 
cause   depending,  may 
.  order  a  Transfer                ii.  160 

U. 
Undbrhaud  Aorbxments, 
relieved  against  i.  283,  &c. 

See  tit  Fraud. 
Uhdus  Influence  i.  309 

By  Parent  over  Child  ibid.' 

Over  Person  in  Prison  i.  31 1 

Uses 

Defined  i.  447 

Inconveniences  of  ibid. 

Executed  i.  450 

UsuRT  i.  304,  te.  ii.  649 

Schemes  to  avoid  the  Stat- 
ute against  i.  304 
Examination  as  to,  when 
party  applies  to  prove  in 
Bankruptcy  ii.  648 
Bill  to  have  Securities 
tainted  with,  delivered 
up                                       i.  306 


V. 
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Vendor.     (See  tit.  Specific 
Performance — Purcha  - 
ser,) 

When  he  has  a  lien  on  Es- 
state  sold  for  the  Pur- 
chase-Money ii.  128 
Ventre  Inspiciendo  Writ 

de  i.  9 

Verdict  obtained  by  Fraud 

relieved  against  i.  300 

Injunction  to  stay  proceed- 
ings on,  when  ootained 
by  Collusion  or  Fraud         i.  135 
When  pleadable  to  a  Bill 
of  Discovery  i.  209 

Vested  Legacies  ii.  13 

Visitor,  when  King  is  ii.  73 

When  private  Person  is  ibid. 

W  hen  Lord  ChancdUor  is        ibid . 
Power  of  ii.  74 

When  Accountable  ii.  75 

Viva  voce  Evidence  ii.  435 

(See  tit.  Evidence*) 
Voluntary  Deeds,  when 

bad  i.  271, 412 

Settlement  when  good,  or 
considered  as  fraudulent    i.  271, 

[ftc.  ii.  639 
Conveyance  of  Land,  and 
Alienee  sells  the  same, 
the  Land  bound  i.  272 

Conversance  in    favour  of 
a  Child  by  one  not  in- 
debted, good  against  fu- 
ture crMitors  i.  273 
Trustees  under,  ordered 
to  join  in  the  destruc- 
tion of  CoDlinf|pent  Re- 
mainders, in  mvourof 
Creditors  i.  492 
Agreements,  specific  per- 
formance of  refosea    i.  411 ,  ftc. 
fraudulently  obtained 
set  aside                     ,i.  413 
Bond,  proof  on  in   Bank- 

ruptcjr  ii.  659 

Dispositions  of  Estates, 
prevented  by  accident, 
relief  in  cases  of  i.  45 

W. 
Wards,  Court  of  i.  9.  iii  728 

Of  Court  i.  282 

See  tit  A^/M— Gnordi- 
ant  and  fTSEinit. 
Waste,  Injunctioii  to  re- 
strain i.  198,  kc>  h»  217 
Equitable,  InjoBction  to 
restrain  L 140 
Weakness  ovMhtd,  how 

it  affects  InstromentB         i  280 
Welsb  Mortciaois  i.  518 
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i.  253 

ti.  410 

i.  260 
ii.  439 
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Will, 
DetermioatioDs  upon,  ia      ^ 

Equity,  the  same  (with 

some  exceptions)  as  in 

Courts  of  Common  Lftw  i.  550, 

[&c. 
Rules  in  the  Construction 

of  a 
Mistake  in«  See.  tit.  Jlfu- 

^take 
Obtained  by  Fraad 
W  hen  ordered  to  be  deliy- 

ered  out,  on  Security 
Plea  of,  and  Probate 
Proof  of 
Issue  as  to  Validitr  of     i.  258,  &c. 
Witnesses,  see  tit.    £ei- 

Denee. 
Bills  of  Discorery  against,    - 

not  sustainable  i.  212,  213 

Bill  to  perpetuate  testimo- 
ny of 
Motion  to    examine,  de 

beneetn 
Motion  for  a  Commission 

to  examine 
Interrogatories  fiir  the  Ex* 

aminatioD  of 
Cross  examination  of 
When,  may  object  to  be 

^amined,  and   demur 

to  Interrogatories       ii.  198.  204 
BiKamiBatioii  of  Plaintiff, 

or  of  a  Defendant,  as         li  4h6 
Competency  and  credit  of, 

examinable  ii.  422, 3 

Examination   of,    after 

PublicatioD  ii.  426 

by  Master  ii.  512 


i.  185 

u.  250 

ii.405 

ii.40e 
ii.  413 
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W  iTNEssEs — eonUmied, 
To  prove  an  act  of  Bank- 
ruptcy 
f)D  a  CommissioB  of  Lu- 
»  nacy 
WoM»s,    recommendatory 

or  fncattory,  in  Wills 
Wx.iTi  OftrofFAL,   issued 
bytUKIiaaceHor 
De  ventre  inrali^endo 
Of  Supplicavn      *" 
Of  Certiorari  ». 

Of  Prohibition 
Taste  of 
Of  Error 
Mandatory  Writ  to  sign 

Bill  of  Exceptions 
Quashing  or  sopenediqg 
of  i.  16^  17 


ii.GSI 

iL7S9 

iL6 


L9 
i.11 
i.12 

Atf- 
its 

ibd. 


De  conmstore  exoneraaio 
Of  R^evin 
De  caotione  admittanda 
De  homine  replegiando 


Of  Melius 

Of  Ne  exeat  rogno 

Of  Injunction.    See 

ImuncHonw 
Of  Habeas  Corpus 
Of  Procedendo 
Of  Assistance,  in 

Sequestration 
Of  Execation  of 

cree 
Of  an  Order 

T. 


I.  20 
ibid, 
ibid, 
ibid. 
1.21 


i.  19,  ii.  227 
tit 

i.  21 
i.  184,5 
ofa 
ii.  207»469 
a  De- 

iL  486,  ibid, 
ft. 


TouKOBR  Childreic,  whoft 
the  want  of  a  Surrender 


issn 


in  favour  of      i.  66.  €& 
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